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Moody retires

Reciprocity upate

On Thursday, October 11, responding to
a request from the Alaska Bar Association,
the Alaska Supreme Court adopted an
amendment to the Alaska Bar Rules pro-
viding for the admission without examination
of attorney applicants under a reciprocity
agreement.

The amendment will become effective
January 1, 1985, and has the effect of repeal-
ing the current attorney’s exam. The adopted
amendment was the subject of considerable
discussion by the membership of the Bar
since the idea was first proposed to the
membersship in a letter from Immediate Past
President Mary K. Hughes in September of
last year.

A proposed rule amendment was

drafted by the Board in early 1984 and-

subsequently published and discussed by the
membership at the Annual Business meeting
in June of this year during the Bar Conven-
tion. During floor debate on the admission
on motion proposal, the membership pro-
posed and adopted further revisions to the
reciprocity rule. The proposed rule change
was then adopted by the membership and,
as agreed to by the Board of Governors, was
submitted to the Supreme Court as revised
by the membership without further discus-
sion or revision by the Board itself. The
proposed amendment to Bar Rule 2, as
approved by the membership and subse-
quently adopted by the Court, was published
in the last issue of the Bar Rag.

The new rule provides that an attorney
may be admitted without sitting for the
Alaska Bar Exam if (s)he has 1) engaged in
the active practice of law during five of the

last seven years; 2) previously taken and
passed a written bar exam; and 3) come
from a jurisdiction which offers similar,
“reciprocal” admission without examination
to Alaskan attorneys.

General admission provisions require, in
addition, that the attorney applicant seeking
admission on motion be a graduate of an
ABA or AALS accredited law school; be at
least 18 years old; be of good moral
character; and have successfully passed the
Multistate Professional Responsibility
Examination (MPRE).

It would appear, in addition to the nine-
teen (19) jurisdictions which currently have a
“simple” admission on motion rule for
attorney applicants, that the Alaska Supreme
Court’s adoption of the admission on motion
rule under a reciprocity agreement means
that Alaskan attorneys may seek admission
to eleven (11) additional states, for a total of
thirty (30) states.

It is important to note, however, unlike
Alaska, that many jurisdictions have specific
residency or domicile requirements and, in
addition, that the actual time that must be
spent by an attorney actively engaged in the
practice of law prior to seeking admission
ranges from three to five years.

Finally, it is also important to recognize
that admission rules in every jurisdiction are
undergoing rapid change and Alaskan attor-
neys seeking specific knowledge about a par-
ticular jurisdiction’s actual admission criteria
should contact that jurisdiction’s admitting
authority directly.

[continued on page 8]
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by Yvonne Mozee

Judge Ralph Moody is in shirt sleeves.
His corner office, on the third floor of
Anchorage’s new courthouse building, is
laced with morning sunlight. Two bottles of
“grouch control pills” sit among the papers,
pens, books and flotsam on his desk. One or
two volumes are missing from the book-
shelves. An empty popcorn container indi-
cates humanity among the statutes.

The judge, Scotch Irish in origin,
Alabama born and raised, will be 70 years
old next year. After almost 23 years on the
Superior Court bench, he retires on
January 2.

He answers questions thoughtfully,
sometimes merrily. The southernness of his
speech has been mellowed down. Some-
what. Excerpts from a two-hour conversation
follow.

Q. What led you to become a lawyer?

A. My brother was a lawyer. He was
going to cpleec 1 ] Lo ag to high
school. Maybe hearing him discussing it.

We lived 20 miles out of Mobile; roads
weren't too good in the 20's. I took a train
each morning at 7 oclock to high school,
came back at 6 at night. From about 3 in the
afternoon until 5:30, I was around town on

the streets in Mobile. Rather than get into

Burns
Leaves Bar

for Sunset Strip

The Bar Rag’s Hollywood Reporter,
Shad Rac, recently sat down backstage at
the Tropicana to interview Randall Burns,
the Bars Executive Director, who has
recently given notice that he will be winter-
ing in LA attending the USC School of
Cinema-Television. Randall will be doing
graduate work in Cinema Production, a
three-year program.

Shad: Isn't this a little sudden?

Rand: That's one way to look at it.

S: Why USC?

R: Well, George Lucas went there; I need a
mentor.

S: How did YOU get in? I understand it's
very competitive. Someone said they only
take 35 students a year and over 1000
apply.

R: It's amazing where you can get with good
looks and the right friends.

S: Right. Why film? I didn’t know you had
an interest in movies? I mean, you're an
administrator.

R: T'm a very creative person; I just haven’t

had an opportunity to use those skills.

: You mean you've felt stifled?

w

YULETIDE GREETINGS

bench

«ouble, I guess, I went down to the court-
house a lot, watched proceedings.

I was also selling papers—my first deal
with a contract. Papers sold for 5 cents,
newsboy got 3 cents, company got 2 cents,
In those days (I don't guess they can do that
today) they assigned corners to paperboys,
wouldn't let anybody else on. I negotiated: 1
got 2 cents for selling and newsboy got 1
cent for letting me subcontract for him. (As I
recall, you could buy a gallon of gas for 12
cents, a pack of cigarettes for 6 cents.)

Q: What has been most satisfying
about your judgeship?

A: Most enjoyable may be interaction
with people. Something new and something
different every day.

It’s challenging from the standpoint of
doing your job and hopefully doing a job
satisfactory to the people you deal with. By
the very nature of this business you expect
50 percent to be unhappy with the result.

People, even though they may lose a
case, if they think they've been fairly treated,
don't resent it too much. Maybe I've misread,
but I think I've left the impression with most
people that I've treated them fairly. At least [
myself feel that I have, and I guess that's a
great satisfaction.

: That’s one way to look at it.

: What is Cinema Production, basically?

: Basically, it’s taking lunches and cutting

million dollar deals with men wearing
gold chains:

: Where’s the creativity come in?

: Getting the luncheon appointment.

What kinds of pics do you want to make?

: Ones that gross over a 100 million.

: Don't you have some “statement” you
want to express in your films: modern
angst, or something?

: No, I'm just coming out of years of heavy
angst and want some fluff about me,

: We can't expect any “serious” work from
you then?

: Sure, at lunch.

: Thanks for this talk.

: Anytime Shad.

AW

W m Wy

Aro »v =

Shad reports from the Sunset Strip that
we'll be able to see Randall (probably clad in
gold chains) briefly this summer, taking
lunches with local producer-types. Then, of
course, it will be back to the glitter and
excitement of life on the Sunset Strip.
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Letters to the Editor

Editor’s note: Since publication of the last
Bar Rag, Congress has considered (but has
not passed) the so-called Product Liability
Act. The issue is expected to remain on the
calendar in 1985, however. The following
letters to the editor are printed fo familiarize
members with the issue.

Oppose Liability Act

The ‘Product Liability ‘Act (S. 44) has
been reported out of the Senate Commerce
Committee. The manufacturing and insur-
ance industry coalition backing the legisla-
tion is making a full-scale effort to bring the
bill to a vote in the Senate in the near future.
The proponents recently have claimed that
they expect both the Senate and the House
to pass the legislation this Session. It is likely
that they will seek to attach S. 44 to legisla-
tion, such as appropriations legislation,
which the House must act upon this year,
thereby short-cutting the normal procedures
for passage on the House side. .

Senator Hollings has described S. 44 as
one of the worst bills the Commerce Com-
" mittee has reported out in his eighteen years
in the Senate. The following are among the
many objectionable aspects of the bill:

State common law in the products field
is preempted.

State product liability law is codified at
the lowest common denominator of
consumer protection so that plaintiff's
recovery would be exceedingly difficult.

Strict liability in design and warning
cases is abolished.

Punitive damages is virtually eliminated.

Employer’s subrogation rights are
eliminated, and the amount of worker’s
compensation benefits is deducted from
plaintiff’s recovery.

The defenses of misuse, modification
and alteration and assumption of the
risk are expanded.

A study panel is established to consider
the desirability of “no-fault,” schedule
compensation for certain categories of
product victims.

It is our responsibility to keep S. 44
from reaching the Senate floor or from pass-
ing the Senate. We can accomplish this only
by actively voicing our opposition to the bill.
Every major labor, consumer, state govern-
ment, and Bar organization has joined in
opposing enactment of the legislation. How-
ever, the overwhelming number of individual
Americans, whose rights as product users
are jeopardized by S. 44, are not part of any
organized group. The Trial Bar thus must
help speak for them.

The proponents of S. 44 repeatedly
have contacted Members of the Senate to
express support for S.44. I urge you
promptly to-send letters and make phone
calls to your Senators and Representatives to
express your opposition to the bill. If at
all possible, you should meet with your
Senators and Representatives either in
Washington or in your state. Congress will
return from its present recess on July 23.
Finally, you should encourage lawyers, union
officials and members, consumer groups,
and women’s groups as well as your governor,
state legislators, and state court judges to
make similar contacts with the Members of
the Senate and House.

Please let me know how you make out.

Sincerely,

David S. Shrager
President of Trial Lawyers of America

ATLA Report

Dear Members of the Bar:

I recently returned from the annual con-
vention and Board of Governors’ meeting for
ATLA, and as Governor from the State of
Alaska, felt it important that I contact you
and alert you to some of the significant
events that occurred at the meetings.

The most important and of immediate
concern, and certainly one of the greatest
challenges that has faced the trial bar in
many years, is the pending federal products
liability bill. ATLA strategy has been, for the
past several years, to oppose this legislation
as a needless encroachment by the federal
government into areas of tort common law
and as an invasion of the states’ rights. Many
of the members of the Board, including
myself, were opposed to this tactic as we felt
it was ultimately doomed to failure and
believed in those states where the bill would
adversely affect product liability law, such as
Alaska, that the bill should be attacked on its
merits, and in that context discussed with
those states’ representatives and senators.

With the election of Scotty Baldwin as
President, and the total reorganization of
ATLA’s lobbying structure and executive
directive, the latter philosophy has belatedly
been adopted. We are, however, in enormous
trouble with regard to the federal product
liability legislation. The bill is presently
pending in the United States Senate, having
been passed out of committee and co-spon-
sored by Senator Ted Stevens. It may be
voted on in the Senate within the next
several weeks, and there is substantial doubt
whether we have sufficient votes to prevail in
the Senate. The bill will then have to be
moved to the House for consideration, and
there is an enormous effort being made by
the insurance and manufacturing groups to
lobby support of the bill in the House.

ATLA is at this time organizing a key-
man system to attempt to be able to defeat
the bill in the House, if it should come to a
vote this session. It is, therefore, of critical
importance tht if you have any individual
influence with Senator Frank Murkowski
andlor Representative Don Young that you
immediately exercise it at this time by per-
sonally contacting them and urging them to
vote against Senate Bill 44 (SB44), and to
oppose any consideration of a product
liability bill in the House and/or to vote
against it on the House floor.

Already waiting in the wings is a
national medical negligence bill which will
substantially limit the rights of those persons
injured by the medical profession. The spon-
sors of this legislation are awaiting the
result of the product liability bill before
proceeding.

Another major and threatening develop-
ment occurred during convention week,
which was discussed at the Board meeting
on Friday, July 27th. It has been reported
that the American Medical Association has
gathered an enormous fund for the purposes
of passing substantial limitations on medical
malpractice actions and has selected Florida
as their first target state. To this end, a
brochure was prepared attributing the high
cost of insurance and specifically the high
cost of medical care to damage awards being
received by injured claimants. These bro-
chures which were accompanied by a peti-
tion for a constitutional amendment, which
among other things would limit general
damage awards, were distributed to every
doctors office in the state. Within six days,
the necessary signatures were obtained to
place the constitutional amendment pro-
vision on the fall ballot some 90 days away.

Bar President’s Column

by Hal Brown

I am sitting in my office gazing at my fish tank after having reread the
John Wood decision, wondering—as I often do—whether the Association will
expect me to assume a leadership role in the matter.

Let’s see. Now, incompetent attorneys cannot be compelled to represent
indigent defendants, nor can they be required, on constitutional grounds, to
employ competent counsel to provide a defense. On the other hand com-
petent attorneys can be compelled to represent indigent defendants and I
assume, are required, if they choose not to render the services themselves, to
employ competent counsel to provide the defense no matter the expense. It’s
all rather confusing. I just know that the Superior Court is not going to
engage in holding a competency proceeding every time an attorney says he
(or she) is incompetent. It doesn't have the time; besides, who knows what
competency is, anyway?

What the Court will probably do is remove from the alphabetical list all
attorneys who have been admitted less than a year or more than 30. Govern-
ment attorneys can’t represent indigent defendants (so I hear) and neither
can those who can't find the courthouse or have a note from their doctor.
What has been accomplished, I guess, is that the number of eligible
attorneys on the list will have been diminished, increasing disproportionately
once again, the burden upon the private bar. This means that the list of
eligible attorneys will still include a few notables like Steve Delisio, Bill
Bryson, Jim Gilmore and Philip “Mad Dog” Weidner. It doesn't seem all that
fair, though, to call upon them again and again and again . . . Gail Fraties
cleverly avoided appointment by joining the District Attorney’s staff and
rumor has it that he is seeking judicial appointment.

Some attorneys will go to any length to avoid financial ruin. Stan Ditus
has called and told me that this is not the way they would handle the problem
in Kansas. He suggests that any attorney who applies for admission by
reciprocity should first be required to serve as an appointed attorney for an
indigent charged with First Degree Sexual Assault. That’s a real test of com-
petency. Besides, says he, if the Court has the power under Administrative
Rule 26 to “tap” the State treasury for the cost of providing “proper” facilities
for the transaction of the Court’s business, it should have the power to “tap”
the State treasury to reasonably compensate attorneys compelled to repre-
sent indigents. Interesting thought. Frankly, it’s just a question of dollars.

I think most of us have always presumed that we have the duty to serve,
but should we be compelled to serve without reasonable compensation? Oh
well, first things first. I must plan for the nut cups to be served during the
Oklahoma-Nebraska game and then I think I will attempt locating the office
of Public Advocacy. Despite what Harry Branson says, nobody reads the

issue,)

President’s column-anyway. Maybe I'll appoint a committee . . .

(See other articles relating to the Wood decision elsewhere in this Bar Rag

Interestingly, the damage limitation applies
to all tort claimants and not just to those in-
volved in medical malpractice. It has been
learned that the AMA has pledged to sup-
port this effort with a campaign media blitz
to the tune of $3 million dollars. It has
also been learned that this same tactic will
be utilized in various target states in the
upcoming year.

The Florida Academy of Trial Lawyers is
frantically attempting to raise sufficient funds
to combat this attempted constitutional
amendment, and the Board has voted to
actively support their efforts by all available
means. Any assistance that you could pro-
vide in this effort, I am sure would be
immensely appreciated. Contact, Bill
Wagney, 708 Jackson St., Tampa, Florida
33602.

Because of various commitments, I was
not able to attend many of the educational
sessions held at the annual meeting, many of
which [ have heard were outstanding. To fill
in the gaps, our firm decided to obtain
recorded cassettes of all of the general
educational programs. These cassettes are
available at our office for your use and can
be checked out at no cost on a weekly basis
by simply calling Carol, our office manager.

Best regards,

L. Ames Luce
ATLA Governor, State of Alaska

OPA Speaks

Dear Alaska Bar Members:

© Much misunderstanding has sur-
rounded the functions of the newly created
Office of Public Advocacy. The issue of most
immediate - concern to lawyers, ‘court-
appointment of conflict counsel for criminal
cases, has been resolved. The statute man-
dates that the Public Advocate is responsible
for representation of all criminal defendants
with whom the Public Defender Agency has
a conflict of interest. Where the OPA has a

conflict of interest, private counsel will pro-
vide representation under contract. I plan to
contract with 6-10 Anchorage attorneys who
will act as conflict counsel on a rotating
basis. In multiple co-defendant cases, some
or all of these attorneys may become in-
volved in a single case. OPA will also con-
tract with private counsel for representation
of clients in rural areas where staff coverage
would be too costly.

The OPA will be appointed in all guard-
ian ad litem cases and will also be respon-
sible for representation of wards and
respondents in guardianship proceedings.
Since the public guardian function is to be
transferred to OPA, it will probably become
necessary to contract for counsel for wards
and respondents as well as for visitor ser-
vices. The final area of responsibility is the
representation of one party in Flores cases
where the other party is represented by
Alaska Legal Services in child custody
disputes.

The OPA will assume its statutory
responsibilities by increments that will
initially focus on coverage of the most expen-
sive current Court System contracts. Hope-
fully, we will begin representation of indigent
criminal defendants in Anchorage by late
November and add other areas as we estab-
lish offices and negotiate contracts.

I invite the assistance of the Bar in
creating a system that will avoid the obvious
conflicts in the OPA functions. Attorneys
interested in contracts for criminal defend-
ant and respondent representation should
contact me at 274-1684.

Sincerely,

Brant McGee
Public Advocate

(See articles on Wood decision elsewhere in
the Bar Rag.)
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SUCCESSFUL
BAR EXAMINEES

1. James D. Babb, Jr. 1. George R. Lyle

2. Iris S. Barnett 42. Traeger Machetanz
3. Philip S. Barnett 43. Susan D. Mack

4. Jeri L. Bindinger 44. Glen D. Mark

5. F. Christoper Bockmon 45. Marshall A. Martin
6. Julia A. B. Bockman 46. Marilyn May

7. John K. Bodick 47. Duane R. Menting
8. Joseph W. Bottini 48. Jill E. Mickelsen
9. Peter B. Brautigam 49. Douglas S. Miller
10. James K. Brinker 50. Timothy E. Miller

11. James S. Burling 51. Margaret A. Moran
12. Kevin D. Callahan "52. Margaret E. Moran
13. Steven J. Carney . 53. Steven T. O’Hara

14. David S. Carter 54, Camille Oechsli

15. Talis J. Colberg 55. J. Gardiner Pieper
'16. Donald S. Cooper 56. Christine A. Pomeroy
17. Barbara J. Coster 57. Jon P. Rankin

18.- Paul H. Cragan 58. Gregory P. Razo

19. Diane L. Daley 59. Jerald M. Reichlin .
20. Evan L. Delgado 60. Edward M. Reisner
21. Shelley M. Ditus 61. Maurice M. Richard
22. Mary Ellen Flaherty 62. David W. Schiffrin
23. Virginia L. Fletcher 63. Kristine A. Schmidt
24. Donald K. Ford 64. Charles F. Schuetze
25. Sharon L. Gleason 65. Scott J. Sidell -

26. Heather H. Grahame 66. G. Scott Sobel

27. Carla A. Grosch 67. Amy L. Spare

28. Scott D. Harless 68. Charlane B. Stead
29. Suzanne E. Hennessy 69. Toby N. Steinberger
30. John P. Holbrook 70. Marilyn J; Stowell
31. Richard W. Hompesch, II 71. John R. Tomlinson, Jr.
32. Paul E. Hunter 72. David M. Traversi
33. Debra K. Ivy 73. Valerie A. VanBrocklin
34. Steven J. Jager 74. Calvin P. Vance

35. Brewster H. Jamieson 75. L. Van Whitehead
36. Mary L. Jensen 76. Kristen M. Whitlock
37. David T. Jones 77. Martin Wolff

38. Eric A. Kueffner 78. Glen E. Woodworth
39. Paul F. Lisankie 79. Andrew M. Zahare

40. Constance E. Livsey

/
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Act amends
bankruptcy laws

by Cary Virtue

A special panel comprised of three
bankruptcy judges can now hear bankruptcy
appeals in the Ninth Circuit instead of taking
the case to the District Court, U.S. District
Court Chief Judge James M. Fitzgerald has
announced.

The District Court and all parties in-
volved, however, must agree beforehand to
take a bankruptcy appeal to the new panel,
known as the Ninth Circuit' Bankruptcy
Appellate Panel. A consent also must be
filed in writing within 30 days after entry of
the appeal on the docket pursuant to Rule
8007 of the Rules of Bankruptcy Procedure,

Any appeal from the appellate panel
decision will be handled by the Ninth
Circuit.

* “The bankruptcy appellate panel may
hear and determine appeals from final judg-
ments, orders, and decrees entered by bank-
ruptcy judges and, with leave of this Court or
the bankruptcy appellate panel, appeals
from interlocutory orders” and decrees
entered by bankruptcy judges” Fitzgerald
wrote in his order dated October 31.

Fitzgerald also ruled that the appellate
panel may not hear and determine appeals
from judgments, orders and decrees entered
by bankruptcy judges between Dececember
25, 1982 and July 10, 1984.

The provision allowing a Bankruptcy
Appellate Panel is just one of several new
regulations affecting bankruptcy cases as a
result of Congressional passage of the Bank-
ruptcy Amendments and Federal Judgeship
Act of 1984, Fitzgerald said.

The act, signed by President Ronald
Reagan July 10, 1984, went into effect
October 8, 1984,

Highlights of the new bankruptcy
amendments act include:

® Secured debts have been tightened
against debtors. Under Chapter 7,
debtors now must file within 30 days
his/her intention to retain or sur-
render property after filing a bank-
ruptcy petition. The debtor also must
indicate any property claimed as
exempt; any intention to redeem
property; and, any intention to reaf-
firm debts secured by such property.
Moreover, the debtor must perform
the intention specified pursuant to
Section 521(2)(A) within 45 days after
filing a notice of intent.

® A debtor must file a schedule of cur-
rent income and current expendi-
“tures. Also a debtor must file a list of
credltors schedule of assets and
hablhtles and a statement of financial
‘ affalrs (Section 521(1))

¢ A Chapter 13 plan cannot be con-

firmed over the objection of the
trustee or unsecured creditor who is
not fully paid by the plan unless the
debtor’s disposable income is applied
to payments under the plan. In short,
the courts can order that all of a
debtor’s projected income over a
three-year period will.be applied to
make payments under the plan.
Within 30 days after a plan is filed,
the debtor must begin paying the
Chapter 13 trustee any payments
proposed under the plan (Section
1325(b)(1¥B); Section 1326(a)(1)).

Any consumer debt owed to a single
creditor aggregating to more than
$500 for luxury goods or services
which were incurred by an individual
debtor within 40 days before an order
for relief is nondischargeable (Section
523(a)(2)(A)). :

The chances of a debtor recovering
attorney’s fees have been substantially
reduced (Section 523(d)).

Private employers cannot fire or dis-
criminate against a person because
helshe has been a bankruptcy debtor
(Section 525).

A preference is not avoidable if a
debtor’s consumer debts are less than
$60 (Section 547(c)(7)).

A trustee has a duty to see that a
debtor carries out his/her expressed
intention to redeem or surrender
property securing a consumer debt.
In short, the rules governing co-
signers have been strengthened (Sec-
tion 704(3)).

A Chapter 11 debtor has 120 days to
file a plan. An extension of that time
period may be granted, but only if the
request is made prior to expiration of
the period.

A fisherman only has 10 days to file a
right of reclamation to recover fish
from a debtor who received fish while
insolvent. Also, a court can deny
reclamation only if the court secures
the claim by a lien (Section 546(d)(1);
Section 546(d)(2)).

L] YES, start my subscrlptlon NOW
[] one year; $300 00
O six months, $16(§).00

Name' :

Company
Address

Cxty

ASt_atje, Zip.

or for next day service CALL J.J. (907) 279-8619

Mail to: Anchorage Lenal Reenrd

825 W. 25th Ave.
Anchorage, A!aska 99503

A g

OFFICE BUILDING
i FOR SALE

Newly; remodeled building
| ' located in 2nd Ave. area
' perfect for professional
- office(s). Total area approx.
- 4000 {t*which can be arranged
| in 2 separate suites if desu'ed
- First class with all .amenities.’
i Call 276 2272

Alaska Marine Consultants

Capt.
Ken Lescoe

o Flsherman have a new ﬁfth priority to
' the extent of $2,000 ‘against a debtor
fish processor (Section’ 507( a)(5)(B)).

*: A drunk driving Judgment is nondis-

- chargeable. A judgment based on a
liability incurred by a debtor as a
result of operating a motdr. vehicle
-while legally intoxicated is nondis-
chargeable (Section523(a)(9)).

Marine Consultmg Lawrenf:::?{t e

EXPERT WITNESSES
RULES OF THE ROAD ¢ MARINE SAFETY * MARINE CASUALT!ES ot
P.O. Box 2835 ® Homer, Alaska 99603.

Anchorage
345-0198

Homer
235-6124
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Delisio battles over indigent appointment

by Cary Virtue

For more information, please read the
Supreme Court’s Wood opinion published
elsewhere in this paper.

Anchorage attorney Steve Delisio, hop-
ing to bring about a “permanent solution,”
wants to abolish the state court system’s cur-
rent practice of appointing private attorneys
to handle indigent cases.

The solution, Delisio said, is for the
Legislature to allocate sufficient funding so
the courts can hire competent, criminal trial
attorneys to defend indigent cases which the
Public Defender Agency cannot handle.

“The point is, if you're going to ade-
quately compensate, there will be attorneys
available to handle those (indigent) cases,”
said Delisio, a civil trial attorney who is
appealing his appointment to defend an
indigent.

In his appeal, Delisio argues that:

—It is unconstitutional to force an
attorney to take an indigent case,
regardless of whether helshe is
qualified.

—The present system of selecting
attorneys to defend indigents in
Alaska is unfair, discriminatory, and
places an unfair burden on private
lawyers.

—Forcing attorneys to handle in-
digent cases without adequate
compensation represents a taking
of property, which is unconstitu-
tional, unethical and immoral.

—Lawyers who are not criminal trial
attorneys will probably face mal-
practice lawsuits when forced to
defend indigents, since they gen-
erally lack criminal trial expertise.

The controversial issue pits private
attorneys like Delisio against a judicial
system that believes it has the right—based
on 200 years of tradition—to appoint attor-
neys to defend poor clients.

Some assistance, however, may be on
hand.

The Office of Public Advocacy, which

opened in mid-November, has eight attor-
neys and a $2.1 million budget to handle
child abuse and indigent cases. A portion of
the budget will go toward hiring private

attorneys when a conflict case occurs.

Supporters of the new program hope it
will eliminate the need to have court-
appointed attorneys.

“I'm pretty persuaded this year’s budget
is adequate,” said Brant McGee, director of
the new advocacy office. “The question is
whether we'll be adequately funded to deal
with increasing (work) loads.”

Nonetheless, Delisio is forging ahead
with his appeals case because he believes the
principle of appointing attorneys is funda-
mentally wrong.. He has retained the
Anchorage law firm of Baily and Mason. And
he’s prepared to fight the issue all the way to
the U.S. Supreme Court.

“T have one pet peeve about this whole
thing,” Delisio said. “The Court, like in the
Wood case, implies that the reason why
lawyers are resisting is because we're trying
to protect our wallet. That makes me mad-
der than hell.

“Iwouldn't care if they paid me a million
bucks—I still wouldn’t take these cases. 1
don't feel 'm qualified to take them.

The issue surfaced in August when
Superior Court Judge Beverly W. Cutler, in
Palmer, appointed Delisio to defend an
indigent accused of child molestation.

Delisio refused, saying that he wasn't
qualified to handle the case. The last time he
had defended a felony case was in 1966
when he was working as an assistant district
attorney in Fairbanks.

For the past 20 years, Delisio said he
has been “exclusively” a civil trial lawyer
specializing in complex litigation that varies
from commercial disputes to personal injury
lawsuits.

But Presiding Superior Court Judge
Mark C. Rowland rejected Delisio’s request,
saying that Delisio was qualified. He ordered
Delisio’s to take the case or face a jail sen-
tence for contempt of court.

Alaska Supreme Court Justice Jay A.
Rabinowitz handed down a last minute stay
s0 that Delisio did not have to report to jail.
He also cleared the way for an-evidentiary
hearing.

At press time, Delisio was still waiting
for Rowland to issue a final order on his
appeals case following the evidentiary
hearing.

“I've asked for a final order” said
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Delisio’s attorney, Doug Baily. “And he (Row-
land) indicated that he would issue one. But
I haven't seen it yet. It's in limbo. I don't
know exactly where we are right now””

Delisio is attacking the court’s premise
that it has a constitutional right to force a
private attorney to handle an indigent case
regardless of compensation.

So far, the Alaska Supreme Court has
denied similar challenges. In November, for
example, it ruled in the Wood case that the
courts have the power to compel lawyers to
represent indigent clients, based on a tradi-
tion over 200 years ago.

The Supreme Court, however, said that
attorneys who can prove that they are incom-
petent cannot be forced to represent
indigent defendants.

“My reaction was that the decision was
not very well thought out,” Delisio said. “It’s
internally inconsistent.”

Delisio rejects the Court’s use of tradi-
tion to justify court-appointments. The legal
profession, he said, has changed dramatical-
ly over the past 200 years, expanding from a
small, self-governed monopoly to a diverse
body open to virtually anyone who passes
the bar exam.

A 47-page detailed memorandum filed
by Delisio lists many cases in which judges in
California, Iowa, Indiana and other states
have ruled against the concept of forced
court appointments over the past 100 years.

“State after state has rejected its tradi-
tional appointment system recognizing,
either on constitutional or policy grounds,
that the traditional system unreasonably
violates attorney's rights,” according to court
documents filed by Delisio.

In addition, Alaska’s selection process
for appointing attorneys to handle indigent
cases is unfair and discriminates against the
private-practicing attorney, Delisio said.
Those appointed can only receive up to
$2,500 in compensation for felony cases.

“It has been a long-standing policy of
the Court System to exclude attorneys who
are public servants, the reasons for which are
lost in the recesses of time,” said Judge

Rowland, commenting in findings of fact or
Delisio’s case.

That does not make sense to Delisio.
Judges, public defenders, corporate attor-
neys and prosecutors all are officers of the
court, but are not appointed to defend
indigents, he said. In short, the burden for
defending indigent cases which are not han-
dled by the Publid Defender Agency is borne
by private practicing attorneys.

“The system is just fundamentally
wrong,” Delisio said. “We're the only occupa-

tion in this nation that any branch of govern-
ment has the brass to say you must render
services whether you like it or not—simply
because the government tells you to,
whether you're compensated or not”’

Forcing attorneys to defend indigents
without adequate compensation represents a
taking of property, which is unconstitutional
and unethical, Delisio said.

“It's no question that a lawyer’s time is
his money and that’s his income,” Delisio
said. “That’s all he has to offer is his time.
And so you're taking his property just as if
you're taking his house, or the food off his
table”

The threat of facing a ruinous malprac-
tice lawsuit is another reason why it’s unfair
to force attorneys who do not have criminal
trial expertise to defend an indigent. Civil
trial attorneys, for example, cannot learn all
of the ins-and-outs of criminal law and police
procedures to competently defend a client
within the four-month rule, he added.

“And what’s the defendant going to do
when he finds out that maybe he shouldnt
have gone to jail in the first place? That he
was perfectly innocent?” Delisio asked. “He’s
going to come back and sue the s out of
that lawyer. And he’s going to be right. And
he’s going to have big, big damages”

It's also not fair to expect an attorney to
suddenly drop his current practice in order
to defend a person, especially when the
attorney is not guaranteed fair compensation
for his time,

In fact, Delisio wonders whether a
lawyer forced to defend a client will “go to
the wall” to defend a client.

“Or are they going to do the absolute
bare minimum they can get away with with-
out being called on the carpet by
somebody?” he asked. “And are they going to
know the difference? That’s the thing that
worries me more than anything else. Are
they going to know the difference?”

But win or lose, Delisio says he isn't giv-
ing up until hes exhausted every legal
option.

“My attitude is that if it's right—do it
Delisio said, referring to his appeal. “And if
you're going to lose, do it anyway. I'd much
rather go down in flames than go sneaking
off some place in the distance.”

Cary Virtue, formerly a reporter for the
Anchorage Times, recently opened his own
consulting business, Virtue Public Relations;
he continues to freelance for the Bar Rag
and other questionable publications.

tunity employer.

LITIGATION ATTORNEY

The Anchorage, Alaska office of Davis, Wright, Todd, Riese & Jones seeks an
attorney with three to five years trial practice experience and membership in
the Alaska Bar Association. The position requires strong academic credentials
and willingness to assume responsibility for representation of the firm's clients
in commercial, banking and contract litigation. Compensation and benefits will
be commensurate with the attorney’s level of experience. All responses will be
held in confidence. Send resumes to: Parry Grover, 510 L Street, Suite 405,
Anchorage, Alaska 99501. Davis, Wright, Todd, Riese & Jones is an equal oppor-

Airfare: $507.00

CLE IN HAWAII!!

“Trial Advocacy: Techniques & Strategies”

with U.S. District Court Judge
Herbert J. Stern

March 1-4, 1985

Hotel King Kamehameha
Kona, Hawaii

CLE Credits: 11.7
(Spring break for Anchorage School District is March 4-8)

For further information, contact Deborah O’Regan at the
Alaska Bar Association at 272-7469.

Hotel: $55.00/night




Alaska Bar Rag/Page 5

Court reverses,

THE SUPREME COURT
OF THE
STATE OF ALASKA
JOHN WOOD,
Appellant,
V.

SUPERIOR COURT, STATE OF
ALASKA, Third Judicial District,

Appellee.
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File No. 7386

OPINION

[No. 2884—October 30, 1984]

Appeal from the Superior Court of the
State of Alaska, Third Judicial District,
Anchorage, Ralph E. Moody, Judge.

Appearances: John W. Wood, pro se.
Robert H. Wagstaff, Anchorage, for the
Anchorage Bar Association, Amicus
Curiae. Elizabeth L. Shaw, Assistant
Attorney General, Anchorage, Norman C.
Gorsuch, Attorney General, Juneau, for
the State of Alaska, Amicus Curiae.

Before: Burke, Chief Justice, Rabinowitz,
Matthews, Compton, and Moore, Justices.

RABINOWITZ, Justice.

BURKE, Chief Justice, concurring, in
part, dissenting in part.

MATTHEWS, Justice, concurring.

COMPTON, Justice, dissenting, in part.

In Jackson v. State, 413 P.2d 488, 490
(Alaska 1966), we recognized “a tradition
deeply rooted in the common law™:

{Aln attorney is an officer of the court assisting
the court in the administration of justice, and
... as such he has an obligation when called
upon by the court to render his services for
indigents in criminal cases without payment of
a fee except as may be provided by statute or
rule of court.

This appeal requires us to re-examine the
nature of this obligation and the manner in
which it may be enforced.

I

John Wood is an Anchorage attorney.
On July 15, 1981, he was appointed to repre-
sent an indigent defendant charged with
committing nine different offenses. Most
indigent defendants are represented by the
Public Defender! When, as in this case, the
Public Defender is unable to represent a par-
ticular defendant, the private bar is, by court
rule,? required to cover that defendant’s case.
In Anchorage, the court system’s administra-
tive director had, by contract, arranged for
an Anchorage firm to handle most cases in
which the Public Defender was disqualified
due to conflicts; but this firm, too, recog-
nized a conflict of interest in this particular
case and was unable to represent the de-
fendant. This case, then, reached the third
tier of attorneys: a list of private attorneys,
compiled pursuant to a superior court order.
Wood’s name was on the list, and he was
appointed.

Claiming that he was not competent in
criminal matters and that for this reason the
defendant’s right to effective assistance of
counsel would be impaired, Wood refused to
accept the appointment. District Court
Judge (now Superior Court Judge) Cutler
referred the matter to Presiding Judge
Moody. whose 1979 order had created the
list from which Wood’s name was selected.
Meanwhile, Judge Cutler assigned another
attorney to the case. Two weeks later, Judge
Moody issued an order for Wood to show
cause why he should not be held in con-
tempt. After several hearings, during which
alternatives to the existing court-appointed
counsel system were discussed, Judge
Moody concluded that the existing system
was constitutional and stated that he did not

“feel compelled to excuse [an] attorney from
service on a mere assertion to the court that
{the attorney] is incompetent to represent a
criminal defendant” Judge Moody found
Wood in contempt and ordered him to pay a
$500 fine. From this decision Wood, sup-
ported by Amicus Curiae Anchorage Bar
Association, now appeals.

I

The order Wood is attacking reads, in
full, as follows:

ORDER

The Supreme Court has announced that,

effective July 1, 1979, counsel appointed to
represent defendants in criminal cases in
which the Public Defender has established a
conflict exists will be compensated at the rate
of $40 per hour with a maximum of $1,500 in
misdemeanor and $2,500 in felony matters.
" The Alaska Court System expenditure tran-
sactions reflect approximately two hundred
ten (210) appointments of counsel in criminal
conflict cases during the calendar year of
1978.

As the Greater Anchorage telephone direc-
tory contains approximately four hundred
seventy (470) names of lawyers engaged in
the private practice of law,

IT IS ORDERED that a list be established
which will contain the name of each lawyer
above-described. The order in which the
names will appear on the list will be from a
drawing, and it will be the responsibility of
each attorney so appointed to provide legal
representation or to arrange for another
attorney to provide said representation.

If, during the preceding six-month period,
any lawyer has been appointed to represent a
defendant in a criminal matter, and so re-
quests, his name will appear at the end of the
newly established list.

Any lawyer who has been admitted to prac-
tice in Alaska for less than one year may re-
quest and have only misdemeanor assign-
ments for a period of not more than one year.

IT IS FURTHER ORDERED that similar
lists will be established for Palmer, Kodiak,
Kenai and Valdez. In the event that hardships
result in small communities from the lack of
adequate numbers from which to rotate
assignments, with approval from this office,
appointments may be made from the Anchor-
age list or other convenient locations.

DATED at Anchorage, Alaska, this 22nd
day of June, 1979, with an effective ir-plemen-
tation date of July 1, 1979.

15

Ralph . Moody
Presidir 3 Judge
Third Judicic: District
(Emphasis added).

Analytically, one can best ur.-rstand
Wood’s objections to this order by «ividing
them into two categories. One set * objec-
tions depends on the fact that u: ier the
order some attorneys are required i Jrovide
services to people they would v& :2r not
represent at rates they consider inzequate,
The other set of objections concerr +he fact
that some of the attorneys called on to
represent criminal defendants mz: not be
competent practitioners of crimina :aw. We
discuss these objections in turn.

11

Wood first argues that courts do not
have legal authority “to coerce one class of
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persons to involuntarily provide services to a
second class of persons when no contrac-
tural .{sic] or tortious relationship exists
between them.” We rejected a similar argu-
ment in Jackson and see no reason to
reverse now. Lawyers have traditionally been
responsible for representing indigent clients,
and courts have traditionally supervised the
terms and conditions of this representation.
Wood offers no authority for the proposition
that this practice unconstitutionally en-
croaches on the executive or legislative
domain and we can perceive none.3

Nor do we accept Wood'’s argument that
courts do not have power to issue orders like
the one he attacks. Article IV, section 15 of
the Alaska Constitution gives this Court
authority to make and promulgate “rules
governing the administration of all courts”
and “rules governing practice and procedure
in civil and crminal cases in all courts”
Under this authority, we promulgated what is
now designated as Administrative Rule 12,4
which requires the presiding judge in each of
our four judicial districts to maintain lists of
attorneys eligible to receive court appoint-
ments to represent indigent defendants in
criminal cases. Presiding Judge Moody
issued his orders pursuant to this rule, and
Wood does not argue that we unconstitu-
tionally delegated our responsibility to the
judge.®

Nor does an order requiring an attorney
to represent a criminal defendant necessarily
take that attorney’s private property without
just compensation. Jackson’s holding on this
issue is consistent with the “vast majority” of
federal and state courts decisions. See
Williamson v. Vardeman, 674 F2d 1211,
1214-15 (8th Cir. 1982), and the cases cited
therein. It may be that in some extreme
cases an assignment would cripple an attor-
ney’s practice and thus rise to the level of a
taking. See People v. Randolph, 219 N.E.2d
337 (1. 1966), and Annot., 18 ALR 3d 1074
(1968). But Wood has not shown that this is

‘an extreme case. Moreover, under Adminis-

trative Rule 12(h) the court system’s adminis-
trative director may, “[ilf necessary to prevent
manifest injustice, . . . authorize payment of

remands Wood

compensation or expenses in excess of the
amounts [otherwise] allowed under this
rule”

Wood also argues that the order denies
him equal protection of the law. On the
record before us, we cannot agree. His claim
that the list of eligible attorneys arbitrarily
fails to comply with the superior court’s
order is based on a comparison of the names
on the list with the names listed in the attor-
neys’ section of the 1981 Anchorage tele-
phone directory. But the list was compiled
based on the 1979, not the 1981 directory,
and Wood has not shown that the court sys-
tem has failed to update the list. Nor has he
supplied sufficient evidence for his claim that
“attorneys for a privileged client such as a
bank or insurance company” routinely
escape their responsibilities under the order.
It is also clear that these specific objections
were not raised before the superior court.
Thus, we need not rule on Wood's claim that

the way the list was prepared and used vio- _

lated his equal protection rights.

The Anchorage Bar Association empha-
sizes that counsel in Wood’s position may
not receive as much compensation as would
counsel working under contracts with the
court system. It notes that under Administra-
tive Rule 12 “third-level” counsel receive a
maximum of $2,500 per felony, while the
court system’s contracts provide that attor-
neys working for “conflict firms” may receive
up to $8,000 in unclassified felony cases and
up to $3,000 in less serious felony cases. We
first point out that in this case an unclassi-
fied felony is not involved. We also think that
elementary economic theory explains the dif-
ference between the $3,000 limit on fees a
“conflict firm” might have received in this
case and the $2,500 limit on fees Wood
might have received. In contracting for
“second-level” representation, the court
system, represented by its administrative
director, quite understandably had to offer
“second level” firms an incentive to enter
into contracts. The administrative director
apparently decided that the advantages a
“second-level” firm could offer were worth
the added expense. We conclude that the

[continued on page 6]
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$500 difference bears a fair and substantial
relationship to the court system’s goal of pro-
viding reliable and competent representation
for individual defendants.® In short, if we
assume for purposes of argument that all
attorneys are competent in criminal law, we
see no constitutional infirmities in the
superior court’s order.

1\Y%

Not all attorneys, however, are compe-
tent in criminal law. We do not think that
lack of experience in criminal cases will
always justify an attorney’s refusal to repre-
sent an indigent criminal defendant. “It
would seem that any member of the bar,
even without ‘expertise in criminal matters,
should be able without undue burden to
prepare himself to represent a defendant in a
misdemeanor case, just as he could prepare
himself to draw a type of contract which he
had not drawn before” ABA Comm. on
Ethics and Professional Responsibility, Infor-
mal Op. 1216 (1972). In such a case an inex-
perienced attorney who decided to represent
the defendant would not necessarily be vio-
lating Disciplinary Rule 6-101 of the Code of
Professional Responsibility, which provides
in pertinent part:

Alawyer shall not . . . [h]andle a legal matter
-which he knows or should know that he is not
competent to handle, without associating with
him a lawyer who is competent to handle it.”

Yet it is all too obvious that “in some
instances an appointed lawyer who prepares
diligently will nevertheless be unable to
prepare himself sufficiently to be competent
to represent the defendant,” Informal Op.
1216, supra, and that in those instances the
appointed lawyer should not bear primary
responsibility for the case. The American
Bar Association’s Committee on Ethics and
Professional Responsibility suggests that
attorneys finding themselves in this situation
should ask the court to appoint, “as
associate or co-counsel, an additional lawyer
who is competent to handle the matter in
question.” Id.

A rather different approach to this prob-
lem is embodied in Judge Moody’s order that
Wood is attacking. If an attorney decides not
to represent an indigent defendant, the
attorney must “arrange for another attorney
to provide . . . representation.” When Wood
refused to take the case to which he was
assigned, Judge Cutler informed him that at
least two local attorneys were willing to take
cases that other bar members were unable to
handle. Suspecting that he would have to
“pay out of my own pocket” for this alterna-
tive representation, and objecting on princi-
ple to this imposition on him, Wood refused
to follow the course Judge Cutler outlined.
On appeal, Wood and the Anchorage Bar
Association argue that this order establishes
an outmoded and constitutionally defective
system. In part, we agree. If an attorney can-
not practice criminal law competently, forc-
ing that attorney to hire a replacement takes
the attorney’s property without just
compensation.

In 1967, the American Bar Association’s
Project on Minimum Standards for Criminal
Justice approved programs in which “[e]very
lawyer licensed to practice law in the jurisdic-
tion, experienced and active in trial practice,
and familiar with the practice and procedure
of the criminal courts, {is] included in the
roster of attorneys from which assignments
are made” ABA Standards Relating to Pro-
viding Defense Services § 2.2 (1967). The
Advisory Committee’s commentary noted
that “it is not necessary to limit participating
to those who are experts in criminal law”
Experienced and active trial lawyers with
“some experience” with criminal cases were
deemed competent to represent criminal
defendants. But we can take judicial notice
that criminal procedure, to say nothing of
the substantive criminal law, is more compli-
cated than it was in 1967, and the commen-
tary to the most recent set of ABA Standards
reflects this fact. “The practice of criminal
law has become highly specialized in recent
vears,” an ABA task force has reported.

and only lawyers experienced in trial practice,

with an interest in and knowledge of criminal
law and procedure, can properly be expected
to serve as assigned counsel. While it is
imperative that assigned counsel possess
advocacy skills so that prompt and wise reac-
tions to the exigencies of a trial may be
expected, this alone is not deemed sufficient.
There must also be familiarity with the prac-
tice and procedure of the criminal courts and
knowledge in the art of criminal defense.

ABA Standards for Criminal Justice, § 5-2.2,
at 5-27. Thus, the ABA explicitly “rejects the
notion that everv member of the bar
admitted to practice in a jurisdiction should
be required to provide representation.”

.Of course, the fact that the ABA believes
a practice to be undesirable does not make
that practice unconstitutional. Yet the pas-
sages we have just quoted establish that in
some circumstances an attorney may be
ethically bound to ask to be relieved of
appointment to a criminal case. Forcing an
inexperienced attorney to represent a
criminal accused will often deny that de-
fendant effective assistance of counsel.®
Forcing the incompetent attorney to hire a
replacement raises a less serious but still sig-
nificant constitutional problem. A court may
require an attorney to represent an indigent
defendant without compensation, but requir-
ing the attorney to pay defense expenses out
of his or her own pocket takes the attorney’s
private property. Williamson v. Vardeman,
674 F.2d 1211, 1215-16 (8th Cir. 1982); State
v. Robinson, 465 A.2d 1214, 1216-17 (N.H.
1983); cf. Wolff v. Ruddy, 617 SW.2d 64, 67
(Mo. 1981). We think the cost of hiring a
replacement attorney can justly be called an
“expense” for which an incompetent attorney
must be compensated, and we see nothing in
the superior court’s order or in the handling
of this case to suggest that attorneys who
ethically must hire replacements are in fact
reimbursed for this kind of expense. If an
attorney can demonstrate that he or she can-
not ethically take a case to which he or she
has been assigned, forcing that attorney to
hire a replacement is unconstitutional.

Attorneys who can competently handle
a case they are assigned are in a quite dif-
ferent position. If they arrange to hire a
replacement, they then cannot justly claim
that an ethical rule has prevented them from
taking the case. In such a situation the add-
ed expense of hiring a replacement should
be borne by the attorney, not the taxpayers.
We hold that if an attorney is competent to
handle the criminal case to which he or she
is assigned, the fact that the attorney hires
replacement counsel does not convert the
order assigning the attorney to the case into
a taking0

'

We now must determine how these gen-
eral considerations affect the case before us.
When she decided not to excuse Wood from
his appointment, Judge Cutler explained,

I'm very sympathetic with Mr. Wood’s situa-
tion, but these are (Pause) [ believe they are all
pretty simple misdemeanors. I don't see any
reason to depart from treating him the way
other persons are treated, so I don't find this is
a criminal case of particular, that requires par-
ticular experience. It appears that he does
have some prior experience in criminal
law. ...

Wood himself stated that he had handled
some criminal cases until 1973. Judge
Moody pointed out that in working for the
Court System as a law clerk Wood had dealt
with criminal matters. On this record we can-
not say that he was not competent to prac-
tice criminal law or that indigent defendants
represented by him would necessarily have
received ineffective assistance of counsel.

Like Judge Moody, we specifically reject
the argument, advanced by counsel for the
Bar Association, that an attorney’s statement
that he or she is not competent to take a
particular case should automatically excuse
the attorney from providing representation.
Unless attorneys who do not want to handle
criminal cases are required to demonstrate
that ethical requirements prevent them from
accepting an assignment, some attorneys will
inevitably avoid taking cases that they could
in fact handle competently. A showing that
an attorney is not competent must be made
to the court. If the court determines that the
attorney is in fact competent and the attor-
ney still refuses to take the case, he or she
may be held in contempt if proper proce-
dures are followed. See Annot., 36 ALR 3d
1221 (1971). We now turn to the question of
whether the procedures followed in this case
were proper.

Vi

Wood eemtents that he was denied his
constitutional right to trial by jury. We agree.
Before explaining why this is true, however,
we are compelled to offer one observation
about the nature of the proceeding in which
Wood was involved. Wood's refusal to repre-
sent an indigent defendant gave the superior
court an opportunity to solicit several differ-
ent views on the ways in which an appointed-
counsel system should work. Our review of
the record reveals an informal, almost col-
legial inquiry, in which Wood himself played
a relatively minor role and various amici
were invited to expound on how criminal
defendants should be represented. Very little
evidence was taken and Presiding Judge
Moody’s conclusions seem to have been
based on his own long and varied experience
on the bench. The difficulties of making
policy while at the same time conducting an
adjudication have troubled many authorities,
the United States Supreme Court among
them. See NLRB v. Wyman-Gordon Co.,
394 U.S. 759, 22 L.Ed.2d 709 (1969); 2 K.
Davis, Administrative Law Treatise, § 7.25
(2d ed. 1979). Wood does not argue that the
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superior court denied him due process of
law, and we doubt that it did. But the record
shows that once the superior court had con-
cluded that its order was valid—and the col-
legial inquiry had ended—its decision to
hold Wood in contempt was well-nigh
automatic.

Wood was entitled to a jury trial. When
the superior court issued its show-cause
order, Judge Cutler had already appointed
another attorney to handle the case Wood
had refused to take. For this reason it would
have been impossible for Wood then to have
accepted the appointment, and the con-
tempt hearings’ purpose, aside from helping
the superior court design an appointed-
counsel rule, could only have been to punish
Wood for his defiance. Even if a contempt
proceeding is formally classified as civil, it is
“most accurately characterized as a criminal
trial” if the sentence or fine threatened “is
intended to punish the contemnor for prior
acts” Pharr v. Fairbanks North Star
Borough, 638 P.2d 666, 669 (Alaska 1981).
See also Gwynn v. Gwynn, 530 P.2d 1311,
1312-13 (Alaska 1975); Johansen v. State,
491 P2d 759 (Alaska 1971). According to
Baker v. City of Fairbanks, 471 P2d 386,
402 (Alaska 1970), the right to jury trial
extends to “any offense a direct penalty for
which may be incarceration in a jail or penal
institution.™ “It must also include,” we said,
“offenses which, even if incarceration is not a
possible punishment, still connote criminal
conduct in the traditional sense of the term.”
In a footnote we explained that “[a] heavy
enough fine might also indicate criminality
because it can be taken as a gauge of the
ethical and social judgments of the commu-
nity” 471 P2d at 402 n.2912

Judge Moody’s show-cause order did not
limit the potential punishment to which
Wood was exposed. Had the superior court
invoked Civil Rule 95(b), which allows courts
to order fines of up to $500, we would have
had no difficulty in rejecting Wood’s jury trial
claim. But it is clear from the record that the
superior court was relying on the contempt
power, not Civil Rule 95(b)}® In Alaska the
potential punishment, not the sentence or
fine actually imposed, determines whether a
person is entitled to a trial by jury. See Baker,

471 P2d 386 at 401-02; cf. State v.
Browder, 486 P2d 925, 933-40 (Alaska
1971). Here the potential punishment was
not specified, the contempt was punitive,
and Wood was wrongfully denied a trial by
jury!® The judgment against him cannot
stand.

AFFIRMED in part, REVERSED in
part, and REMANDED for further proceed-
ings not inconsistent with this opinion.

1. The Public Defender Agency is part of the
Department of Administration. See AS
18.85.010-.180.

2. Administrative Rule 12.

3. This does not mean that the Legislature may
not create agencies which will represent indigent
criminal defendants. Indeed, a bill establishing an
Office of Public Advocacy, which will among other
things represent indigent defendants “who cannot be
represented by the public defender agency because
of a conflict of interests,” went into effect on July 1,
1984. Ch. 55, SLA 1984.

The Office of Public Advocacy eliminates the
need for the statutory scheme set out in AS
18.85.130(a), which now provides:
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Sec. 18.85.130 Substitute defender. (a) For
cause, the court may, on its own motion or upon the
application of the public defender, appoint an attor-
ney other than the public defender to represent the
indigent person at any stage of the proceedings or
on appeal. The attorney shall be awarded reason-
able compensation according to a schedule of fees
promulgated by the supreme court and reimburse-
ment for expenses necessarily incurred. This shall
be paid by the court system.

4. Administrative Rule 12 reads in pertinent
part:

Rule 12. Appointments and Compensation of Court
Appointed Attorneys in Criminal Cases.

(a) The presiding judge shall designate the area
court administrator and a clerk of court for each
court location in his district to keep and make avail-
able to the court in each location a list of attorneys
eligible to receive court appointments to represent
indigent persons in criminal cases.

(b) The lists of eligible attorneys shall be com-
piled and provided to the courts by the Alaska Bar
Association.

(c) The presiding judge may in his discretion
order that all attorneys residing near a court loca-
tion within his district be placed on the list of eligi-
ble attorneys if the presiding judge determines that
the number of attorneys on the list is inadequate to
provide equitable distribution of appointments
among available attorneys.

(d) Appointments shall be made from the list on
a rotating basis as far as is practical and possible,
and the court may, in departing from a strict rota-
tion basis, take into account the complexity of the
case and the level of experience required by counsel.

5. To the extent that Wood is arguing that
judges lack the inherent authority to hold citizens in
contempt, his argument is equally meritless. Cf, eg.,
Bloom v. Hlinois, 391 U.S. 194, 198 n.2, 20 L.Ed.2d
522, 527 n.2 (1968) (briefly summarizing one part of
the history of the contempt power); State v. Browder,
486 P.2d 925, 938-39 & n.47 (Alaska 1971) (recog-
nizing and placing limits on “the inherent power of
courts to punish summarily for contempt.)

6. Our rule does not (and should not) preclude
the Legislature from appropriating money to fund
compensation in excess of the amounts specified by
court rule. As we said in Jackson, “the problem of
securing funds to pay the amount now permitted by
court rule, or to pay larger sums than those presently
permitted, is entirely a matter for decision by the
legislature.” 413 P.2d at 490.

7. See Young v. Williams, 583 P.2d 201, 206
(Alaska 1978) (factual argument not raised below will
not be considered on appeal).

8. We also note that while the court system’s
contracts with the “second-level” firms provide that
the firms may petition the administrative director for
reimbursement of extraordinary expenditures, the
contracts'do not seem to permit extraordinary com-
pensation in excess of contractual limits. In this
regard “third-level” attorneys, who may petition for
extraordinary compensation under Administrative
Rule 12(h), are better off than “second-level” firms.

9. However, inexperience alone does not justify
a presumption of ineffectiveness. U.S. v. Cronic, ____
US. ____,__ 80L.Ed.2d 657, 672 (1984).

10. A study by the Alaska Judicial Council
shows that in the years 1976-1979 defendants
represented by court-appointed counsel received, on
average, significantly longer sentences than did
defendants represented by privately hired attorneys
or by the Public Defender. Amicus suggests that this
problem has been caused by the court system’s deci-
sion to require most private attorneys to accept some
criminal cases or arrange for alternative representa-
tion. The record does not support this assertion.
Now can we see how the superior court’s order,
issued in the summer of 1979, could have produced
these discrepancies, which occurred during the
1976-1979 period. The Anchorage Bar has called
our attention to a problem which clearly deserves
investigation, but the case before us is not the appro-
priate forum for the inquiry.

11. We note that direct criminal contempt com-
mitted in the presence of the trial judge may be dealt
with summarily without a jury trial. See Alaska R.
Civ. P. 90(a); see also Weaver v. Superior Court, 572
P2d 425 (Alaska 1955). However, this exception to
the general rule does not apply in the present case.

12. The Alaska Constitution’s right to trial by
jury extends well beyond the corresponding Federal
right. Compare Baker with Frank v. United States.
395 U.S. 147, 23 L.Ed.2d 162 (1969).

13. Contrast, Tobey v. Superior Court, _____
P2d ___, Op. No. 2806 (Alaska, March 23, 1984)
(Rule 95 relied on, contempt power not mentioned).

14. The questions to be decided by the jury do
not include whether Wood was competent to take
the cases to which he was assigned, as that question
is for judicial determination. See page 18, supra.
Jury questions do include whether there was an
order of appointment, whether Wood had knowl-

edge of the order, whether Wood violated it, and
whether some legally sufficient set of circumstances,
other than his purported lack of competency,
excused any violation.

BURKE, Chief Justice, concurring in
part, dissenting in part.

I strongly disapprove of that part of the
presiding judge’s standing order permitting
appointed counsel to “provide legal repre-
sentation or to arrange for another attorney
to provide said representation.” (Emphasis
added.) Such language suggests that counsel
can fulfill his professional obligation by sim-
ply hiring a replacement.

The responsibility for selecting and
appointing counsel in cases such as this
belongs exclusively to the court. The court
should exercise its appointment power with
due regard for the complexity of the case,
the experience and circumstances of coun-
sel, and other relevant factors. The court
should not, however, delegate any part of its
responsibility to counsel. Thus, the court
should either enforce its order, or relieve
counsel of his obligation and make a new
appointment. Insofar as our opinion today
approves of any other practice, I dissent.

I dissent also on the issue of Wood’s
right to a jury trial. I would take this oppor-
tunity to overrule our decision in State v.
Browder, 486 P.2d 925 (Alaska 1971), to the
extent that it provides that right in the

instant case. The rule that I would adopt is
the one advocated by the late Chief Justice
Boney, in his concurring opinion in
Browder:

Otherwise, I concur in the opinion of
the court.

MATTHEWS, Justice, concurring.

It is my opinion that most skilled civil
trial attorneys can provide a competent
defense in most criminal cases. A trial
lawyer’s persuasive talents are as applicable
to criminal cases as to civil cases. When a
civil lawyer takes on a new case a substantial
amount of research ordinarily is required,
even if the case is in a field of law in which
the lawyer regularly practices. Criminal case
assignments will also require the attorney to
do legal research. This preparation is not dif-
ferent in kind from what he must do to do
his job adequately in any litigation he
undertakes.

In accordance with the above, I could
not state with confidence, as the majority
does at page 15, that forcing an attorney
inexperienced in criminal law to represent a
criminal accused will often deny the accused
effective assistance of counsel. My reading of
the cases in which ineffective assistance has
been raised indicates that inexperience has
often been raised as a ground for an ineffec-
tive assistance claim, but not often

successfully!

Further, I would not assert as the ma-
jority does at page 14 that criminal law and
procedure are now more complicated than
they were in 1967. This statement seems to
be founded more on nostalgia than fact.
There is a natural tendency to look at the
past as a more simple time. However, in a
dynamic system there are always issues that
are new whose implications are not yet
known. The criminal law issues of the 80’s
may be different from those of the 60’s, but
that does not make them harder.2

Other than in the respects noted above,
I concur in the majority opinion.

1. See, eg., Green v. State, 579 P2d 14, 16
(Alaska 1978) (“The test [for ineffectiveness of
counsel] is whether his performance was below what
would be expected of a lawyer with experience, not
whether he in fact had that experience””) Tucker v.
State, 482 SW.2d 454 (Mo. 1972) (lack of previous
experience in the trial of criminal cases, as distin-
guished from civil cases, does not of itself demon-
strate ineffective assistance); Hawkins v. State, 378
N.E.2d 819 (Ind. 1978) (inexperience does not
necessarily amount to ineffective representation
unless the trial, considered as a whole, is reduced to
a mockery of justice, shocking to the conscience of
the reviewing court); Annot., 2 A.L.R. 4th 27,
196-199 (1980).

2. The issues of the 60s were reflected in such
landmark cases as Gideon v. Wainwright, 372 U.S.
335 (1963), Miranda v. Arizona, 384 U.S. 436 (1966),
Escobedo v. llinois, 378 U.S. 478 (1964), Mapp v.
Ohio, 367 U.S. 643 (1961).

IMPORTANT NOTICE!

THE OFFICES OF THE ALASKA BAR ARE MOVING,
EFFECTIVE (APPROXIMATELY) DECEMBER 17TH!
BUT NOT FAR: JUST NEXT DOOR ON THE
6TH FLOOR OF THE “WHALE” BUILDING
THE BAR’S MAILING ADDRESS WILL NOT CHANGE!

NEW OFFICE LOCATION:

CARR-GOTTSTEIN BUILDING
310 “K” STREET, SUITE 602
ANCHORAGE, ALASKA 99501
PHONE NUMBERS REMAIN THE SAME!

PLEASE BEAR WITH US DURING THE TRANSITION PERIOD.
WE EXPECT THE OFFICE TO BE CLOSED DURING THE WEEK
OF DECEMBER 17-21, WHILE PHONES ARE INSTALLED
AND THE MOVE IS ACCOMPLISHED.

AN OPEN HOUSE IS PLANNED FOR MID-JANUARY, DURING
THE BOARD OF GOVERNORS MEETING.

OPEN HOUSE NOTICES WILL BE SENT IN JANUARY,
BUT DROP BY SOONER IF YOU WISH!

Season’s

‘“‘ Greetings

N

Multi-user word processor/computer system

Up to four simultaneous users. Friendly—easy to use with
large storage capacity. Used, but in excellent condition.
Lease and/or terms available from owner.

$7,000 and up depending on options selected.
Contact Tim E. at 333-6535.

BAYLY, MARTIN & FAY, INC. OF ALASKA

Specialists in Lawyer’s Legal Liability
Representing: National Union Fire Ins. Co.
® Seventh Year Alaskan (Stability)

® Broad Coverages

© Competitive Premium Rates
® Full Underwriting Authority
Call us before buying Brand “X”

BAYLY, MARTIN & FAY, INC.
OF ALASKA

Your Full Service Insurance Agency

1031 W. 4tk Ave. Sulte 400

(997)276-545
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All My Trials

The defense’s lament

by Gail Roy Fraties

“My client is a family man. You
people ought to take another look at
him before you prosecute for assault in
the first degree. That charge is going to
destroy him.”

The speaker was popular defense
attorney James D. “Jim” Gilmore, who
maintains a practice with his erudite
partner, Jeffrey M. Feldman, only two
floors from the District Attorney’s Of-
fice. I had dropped in for a visit, and
was—by mutual agreement—being
softened up for the kill. The manda-
tory sentence of five years for the
charge in question was naturally of real
concern to the client, and his attorney
as well.

Put Your Hand in the Hand. . .

“You know, this guy has two little
kids and has never been in trouble
before in his life,” Jim said. “Who's
going to take care of them if you send
him away?” I reminded him that his cli-
ent had been somewhat less than gentle
with the victim, but he continued.

“Let me tell you something—when
this man called me up on the telephone
he was so shaken that his six-year-old
daughter noticed, and-asked him if he
was upset. He replied that he was, and
she crawled into his lap, putting her
trusting little hand in his (Jim's actual
words), and ‘said: ‘Daddy, if you're
afraid, I'll go with you.” "

“Jesus Christ, Jim,” I replied weak-
ly, “it’s a little early in the morning for
this sort of thing, isn't it?”, and of

Reciprocity Update

~ With the above disclaimers made, what
follows is a “current” listing of probable
jurisdictions that provide for admission
without examination (not including Alaska),
with or without reciprocity provisions. The
names of those jurisdictions that have a
reciprocity rule are capitalized.

Arkansas NEBRASKA
Colorado New York
Connecticut NORTH CAROLINA
Washington, D.C. North Dakota
ILLINOIS Ohio

INDIANA OKLAHOMA
Towa PENNSYLVANIA
Kansas Rhode Island
Kentucky TENNESSEE
Massachusetts TEXAS

Michigan Vermont
Minnesota VIRGINIA
Mississippt WEST VIRGINIA
Missouri Wisconsin
MONTANA Wyoming

For the curious, the remaining 20
jurisdictions which require some kind of
exam of attorney applicants are listed below.
The names of those eight (8) states which
provide for a special (usually shorter) attor-

ney’s exam are capitalized.
Alabama MARYLAND
Arizona Nevada

a2l JI J1r-.tr---tr .ty 1%¢ 21%¢v JYy Jyr 1% [l JT1%4 J71 %% 11 7171}

Seving AL Alaska

e VIDEOTAPE
@ DAILY & RUSH COPY
® COURT TRANSCRIPTS
® CONVENTIONS
® HEARINGS
® DEPOSITIONS

& R COURT REPORTERS

810N St.,Anchorage................ooiitt 277-0572
509 W. 3rd Ave., Anchorage........ 274-9322 or 274-7841
1007 W. 3rd Ave., 3rd Floor, Anchorage. ....... 272-7515
Fairbanks......... ... ... .. ol 452-3589

course [ couldn't wait to get back
upstairs to repeat his startling and ef-
fective ploy. District Attorney Victor
Krumm was unimpressed. “Tell Jim" he
said with a smile, “that trusting little
hand had better stay where it belongs,
or his client will be in real trouble.”

The Sperm Carrier Bank

His comment was symptomatic of
the concern that the prosecution and
defense bar alike, to say nothing of the
police agencies and the public, have
felt with the rising flood of child molest
cases with which the judicial system is
expected to deal. Since victims and
defendants are often in the same fami-
ly, additional confusion arises,
prompting Anchorage prosecutor Bet-
sy H. Sheley to remark on one occa-
sion that she would like to start a
defendant bank.

“Half these women want their hus-
band killed when they find out that
he’s molested the kids and raise hell if
we don't have enough evidence, and
the other half don't want him prose-
cuted no matter how strong the case is.
I can't please anybody,” she stated with
some asperity, ‘1 think if I were to start
some sort of a pool, I might be able to
keep a few of these idiots in storage un-
til their wives want to trade.”

In case either of my esteemed col-
leagues were, by these remarks, to be
subjected to the charge of having a sar-
donic sense of humor—I would have to
reply that as all the people who deal
with them are well aware, the choice is

CALIFORNIA New Hampshire
Delaware NEW JERSEY
Florida NEW MEXICO
Georgia OREGON
Hawaii South Carolina
IDAHO South Dakota
Louisiana UTAH

MAINE Washington

It should be of interest to you that many
of the Western States will require an exam-
ination of attorney applicants. Perhaps the
Alaska Supreme Court’s action in adopting
reciprocal admission on motion will have a
trickle down effect on its southern cousins.

Finally, it should be understood that any
applicant not qualified to be admitted on
motion will be considered a general appli-
cant and must sit for the full exam. The
newly adopted amendments also preclude an
applicant who has previously failed an
Alaska Bar Exam from seeking admission on
motion.

The Bar’s staff will begin development of
appropriate forms and information in mid-
November for distribution by mid-December.
No doubt some areas of concern have been
overlooked and I ask that you bear with us
while we adjust to the new admission rules.

whether to laugh or cry at the horrify-
ing human problems which comprise
our daily fare.

The Moody Criteria

Of course, a lifetime of experience
helps, as evidenced by a sentencing
hearing conducted not too many years
ago by Anchorage Superior Court
Judge Ralph E. Moody. The defendant,
although he hadn't actually injured
anybody, had been exposing himself to
high school girls in the Fourth Avenue
Theater—and when he wasn’t doing
that, sneaking into produce ware-
houses and misconducting himself
among the vegetables. His defense
counsel stated that his client wasn't a
bad man, he just had a severe sex
problem.

“We all have severe sex problems,
counsel.”, replied Judge Moody in his
soft Alabama drawl, “Did it ever occur
to you that there is a difference be-
tween the way normal people and
criminals deal with them?”

A Christmas Wish

The snow is already falling, and
Christmas will be with us soon. Per-
sonally, I like to spend mine with my
close friend and former partner, Juneau
trial attorney Peter M. Page, a tide-
water Virginian of the highest calibre.
His household, at least when 1 am not
there, is conducted with the decorum
and good taste characteristic of Peter’s
entire family.

On December 25, 1982, I had fin-
ished a trial in Juneau and was reward-
ed not only with a stay at the Page
residence, but a Christmas dinner as
well. I've heard the fine old Anglican
prayer Peter always says as grace
many times, and can recite it from
memory: “May the Lord bless us and
make us thankful for these and all his
mercies, and supply the wants of
others, for Christ’s sake, amen.”

I was definitely alone in those
days, and it had been decided during
my visit that perhaps Melinda (Peter’s
sister) a talented actress who lives in
New York with her husband, actor
Frank Hamilton, could be prevailed
upon to introduce me to one or more of
her alluring: show biz friends on my
forthcoming visit to New York. Peter
got on the long distance telephone to

discuss this project, and was so carried
away with Christmas greetings that he
quite forgot the original purpose of the
conversation.

I was lurking in the bedroom,
eavesdropping as best 1 could, and
noticed that he was about to finish the
call without asking the vital question.

“PETER, WILL YOU FOR GOD'S
SAKE GET TO THE PART ABOUT
ME GETTING LAID?” 1 bellowed in
my agony and frustration. There was a
deathly silence, followed by Peter's
footsteps advancing toward the bed-
room door. We're brothers, and every-
thing, but I make it a point not to cross
Peter. Like most ex-fighter pilots, he
has a quick and dangerous temper. The
door swung open, and he stood for a
moment gazing at me contemplatively.

“I'm really very sorry, man-—I
forgot myself” I began. He softened
slightly, and I continued “Look, I lost
my head—but what (returning to topic
A) did Melinda say?”

“She said,” he replied calmly, with
an oblique reference to the prayer that
had begun the day’s festivities, “that
she will have your wants in mind."”

The words “for Christ's sake,
amen” drifted into my own mind, but ]
prudently kept them to myself.

Quotable Quotes

Investigator Larry Robinette of
the Anchorage Police Department, on
firepower (discussing the recent case of
a lady who killed her boyfriend with a
small caliber pistol) “It's funny, Gail,
these God damned perpetrators shoot
somebody with a .22 and kill them in-
stantly. We shoot them with a .357
mag, and they live forever.”

Resolution passed last year by the
Anchorage Bar Association, unani-
mously; “Resolved, that when the
Supremes travel, they all have to use
the same airplane.”

Former Alaska Bar president, Fair-
banks trial attorney Andrew J. Klein-
feld, on being chided for absorbing
several Danish pastries at an early
morning board meeting; “Gail, I never
deprive myself of a sensual pleasure.”

Anchorage trial attorney Murphy
L. Clark’s client, on being informed of
the 3.7 million dollar verdict returned
for her husband'’s wrongful death in a

[continued on page 9]

JOB OPENING

Title: City Attorney.

Duties: The City Attorney is the chief legal advisor to the City Manager and the City Council.
The City Attorney shall perform a wide variety of duties, including but not limited to preparation
of alf legal documents and ordinances, maintenance of fand records, representing the city in
court on a variety of civil matters, prosecuting violations of city ordinances in the District Court,

and coordinating capital improvement projects.

Qualifications: Must be admitted to practice law in the State of Alaska and in the United
States District Court for the District of Alaska. Preference will be given to those with prior
experience in the areas of municipal [aw, construction law, or federal Indian law. Experience in
a cross-cultural setting desired. Must be willing to start by January 11, 1985.

Saiary and Benefits: $55,000 to $60,000 a year D.O.E. plus full State of Alaska health
insurance and retirement program. City-subsidized housing is available.

Apply by: January 1, 1985,

Apply to: Marie Adams, City Manager, City of Barrow, P.O. Box 629, Barrow, Alaska 99723.

{907} 852-5211.

The City of Barrow is an equal opportunity employer.

T. ZARUBA & ASSOC.

Office Locations In Anchorage & Juneau

3595 Mendenhall Loop Rd.
Juneau, Alaska 99801

(907) 789-2794

Association.

P.O. Box 100275
Anchorage, Alaska 99510
(907) 277-4983

WE PROVIDE A COMPLETE RANGE OF INVESTIGATIVE
AND SECURITY CONSULTING SERVICES THROUGHOUT
THE STATE OF ALASKA.

Protessional Memberships In: American Society of Industrial Security,
International Association of Chiefs ot Police, Alaska Peace Officers




Lawyers prefer activist judges

CHICAGO—Trial lawyers overwhelm-
ingly prefer federal judges to participate
actively in settlement negotiations, rather
than passively waiting for the lawyers to
initiate such discussions, according to a
recent survey conducted by the American
Bar Association.

The survey of lawyers trying cases in
four federal court districts also showed that
lawyers prefer settlement negotiations to be
handled by different judges from those who
would hear the trial if negotiations failed.
The survey was conducted by the ABA’s
Judicial Administration Division by mailing
- questionnaires to 1,886 lawyers in the
Northern District of California, the Western
District of Texas, the Western District
of Missouri and the Northern District of
Florida. A total of 1,771 lawyers responded.

“A staggering 85 percent of our respon-

dents agree that ‘involvement by federal
judges in settlement discussions [is] likely to
improve significantly the prospects for
achieving settlement; ” says Wayne D. Brazil,
a U.S. magistrate who was a professor at
Hastings College of the Law when the survey
was conducted. Brazil is announcing the
survey results in the current edition of The
Judges’ Journal, a quarterly magazine the
division publishes for its members.

The survey could have practical benefits,
says Brazil, if “judges begin to develop the
capacity to predict how lawyers in different
situations will react to different judicial
approaches to settlement”

Brazil found general support for some
propositions, including the idea that “the
judge who contributes most to the settle-
ment dynamic is active rather than passive;
analytical rather than emotional or coercive;

learns the facts and law involved in the
dispute instead of relying on superficial
formulas or simplistic compromises; and,
after listening and learning with an open
mind, offers explicit assessments of parties’
positions and specific suggestions for ways to
reach solutions.”

But when the lawyers were offered 13
specific techniques that judges could use to
facilitate settlement, differences emerged,
sometimes on regional bases, sometimes
according to the practice setting of the
lawyers responding and sometimes accord-
ing to whether they typically represented
plaintiffs or defendants.

The lawyers also disagreed about how
they would like judges to behave in situations
incidental to the settlement process. For
example, clear pattens emerged when
lawyers were asked if a judge should encour-

Judge Banfield honored

Banfield to be Assistant to Faulkner

Local Weather Bureau Attache
Resigns To Take Up Law Study

So read the headline on the July 21,
1934 Daily Alaska Empire. To celebrate the
50th anniversary of that event, Alaskans
crowded the Juneau Yacht Club on the night
of October 6, 1984 to join the current firm
of Faulkney, Banfield, Doogan & Holmes in
honoring Norman Banfield’s fifty years in
practice.

Herbert Faulkner had already been
practicing law for about 25 years when
Norman Banfield joined with him, but
Norman is now the senior practicing
member of the Juneau Bar and stories of his
experiences bring to life territorial days and

“the early practice of law in Alaska. Those
who attended the 1983 Alaska Bar Conven-
tion will recall legal historian Pamela

All My Trials

recent Ketchikan trial; “Is that good?”

Sign on the desk of appellate
attorney John A. Scukanec, laboring in
the Office of Special Prosecutions and
Appeals under the benevolent tyranny
of popular Anchorage attorney and ju-
dicial candidate Peter A. Michalski;
“WHERE'S THE BREEF?”

Anchorage prosecutor and judicial
candidate, Eugene P. Murphy (with
reference to the unstinting legal advice
given the more flamboyant trial attor-
neys in the District Attorney’s Office
by patient William H. “Mick” Hawley
and his intellectual associates in
O.S.P.A.); “They're the only people in
the whole operation who know that a
reporter is not necessarily someone
who works for a newspaper.”

Jim Gilmore (op.cit.) referring to
defense counsel’s notorious remark
after the successful insanity defense of
President Reagan’s assailant, John W.
Hinckley: “I've always wanted to win a
big case and tell the press ‘Another day,
another accounts receivable.” ”

2
2
af

Cravez’s oral history and slide show at one of
the luncheons in Fairbanks. The excerpt she
played featured an interview with Mr. Ban-
field. Norman has never been one ot mince
words, and his hours of reminiscing for
Ms. Cravez are illuminating, outspoken and
entertaining. Portions of the tapes, brought
to life with slides made from early photo-
graphs, recalled the past fifty years for the
gathering. Norman’s former partners, Judge
Robert Boochever and Avrum Gross, joined
with current members of the firm in recalling
some of the hard work and successes that
established Norman’s reputation as a leader
of the Alaska Bar, and a few of the less
glorious events as well.

Among those who enjoyed the festivities
were Norman's wife, Millie Banfield, and the
Banfield daughters, Nancy and Julie. One
might have wondered whether the marriage
would last 33 years from reading the first
report of it in the January 25, 1951 Empire:

BANFIELD-HARSHBURGER
REPORTED WED IN CALIF.

Norman Banfield, prominent Juneau
attorney, and Mildred Harshburger who is
with Columbia Lumber Co., were married
at Las Vegas, Nev. Wednesday, January 24,
according to a wire received today by Mr.
and Mrs. A.F. Ghiglione. No further details
were diven.
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age a litigant to reconsider, when the judge
believes the party is about to agree to an
unfair or unreasonable settlement. While 69
percent of defense lawyers said the judge
should not warn the litigant, only 36 per
cent of plaintiffs lawyers agreed. Also, 59
percent of the legal aid/public interest
lawyers surveyed wanted the judge to react in
that situation, but only 29 percent of all the
lawyers surveyed approved of judges stepping
in.

Brazil examines some of the patterns
established by the survey in four articles
published in The Judges’ Journal. The full
survey results will be published by the divi-
sion in a book later this year. Review copies
of The Judges’ Journal are available upon
request from Frederic G. Melcher, editor, at
312/988-6077.

The news came as a surprise to Ban-
field’s law partner, H.L. Faulkner and also
to the officials of the Columbia Lumber
Co.

Norman prepared for the practice of law
by reading Blackstone & Kent’s Commen-
taries and other venerable treatises not
ordinarily included in current bar review
courses, and by working with Herb Faulkner,
He was tested for admission to the Bar by
Bob Robertson, Grover Winn and Henry
Roden. In Norman's words: “They decided 1
didn't do very well, but one of them said
Faulkner wouldn't let me get into any trouble
and I'd learn fast”

Since that time, Norman has repaid the
favor by setting and demanding the highest

standards, and helping keep out of trouble
those who came after him in the Faulkner,
Banfield firm, including former Alaska
Supreme Court Justices Dimond, Conner
and Boochever. Fifty years later, Norman
Banfield spends most of the winter in
Arizona and no longer is the first into the
office in the morning and the last out at
night. But even now, Norman is still in the
office nearly every day between April and
October, and also in January when he comes
up for year-end business. By the time of the
celebration in October, Norman was already
three months into his second fifty years and
very much enjoying it.

G

Fred M. Getty, RPR

ALASKA STENOTYPE REPORTERS

420 L Street, Suite 501, Anchorage, AK 99501
PHONE: 272-2733 or 272-6134

MEMBER NATIONAL SHORTHAND
REPORTERS ASSOCIATION

STATE WIDE SERVICE SINCE 1953
CONVENIENT LOCATION
PLEASANT DEPOSITION SUITES

DEPOSITIONS ® HEARINGS ¢ CONVENTIONS ¢ STATEMENTS
Daily Copy Available — Medical Deposition Specialists

Rick D. McWilliams, RPR
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ALASKA BAR ASSOCIATION

News & Notes

December, 1984

Legislative review of bar

Believe it or not, and ready or not, the Alaska
Bar Association comes up for sunset review by the
Alaska Legislature during the First Session of the
Fourteenth Alaska Legislature. As many of you
will recall, and as many more recent members of
the Bar will not, the last time the Association went
through this process in 1980 and 1981, it was not
a totally pleasant experience.

In 1985, however, the sunset review process
should not be as acrimonious as the previous
review. For one thing, in 1980 and 1981, the
Alaska Bar Association and the Legislature’'s
Budget and Audit Committee were in court over
the right of the Committee to do a performance
audit of the Association. The Bar allowed the
Committee to review its financial records. but
refused auditors access to the Association’s admis-
sion, discipline, and fee arbitration files. That suit
was settled under an agreement endorsed by the
Alaska Supreme Court which provided the
legislature access to Bar records during a perfor-
mance audit under strick rules of confidentiality,
including a provision that any breach of confiden-
tiality by the Legislature Auditor was contempt of
court.

"Randy Welker, a CPA. and head of the
Legislative Budget and Audit Committee’s An-
chorage office, has been assigned to the Bar's audit

this fall. The Committee apparently must issue its
audit report by the beginning of the new legislative
session in January, so the audit process has
already begun. Mr. Welker has requested copies
of a variety of documents and that request has
been fully complied with. '

It is the Board’s intent to cooperate fully with
both the Legislature’s auditor and the Judiciary
Committees in both Houses, the goal this time
'round to be a smooth, hopefully instructive pro-
cess that provides the Alaska Legislature, and
hence the public, with an accurate and healthy
picture of the activities which the Association
performs in and on behalf of the public interest.
Despite the length of the process last time, and the
sometimes heated exchanges that unfortunately
occurred, the Association honestly benefitted from
the Legislature's review of its practices during
1980-1981. At the very least, it began a process
of self-examination by both Bar and Board
members that has carried over since the last
sunset review to affect numerous additional
changes in which we do business today.

We may not come through this next sunset
review unscathed, but we surely stand better
prepared for this audit. and we are deservedly
more confident, than during the previous sunset
hearings.

Revised rules before court

During its late August meeting, the Disciplinary Board gave final approval to its extensive revi-
sions to the Rules of Disciplinary Enforcement. On October 1st the proposed revisions were for-
warded to the Alaska Supreme Court for its action. Chief Justic Rabinowitz has scheduled con-

sideration of the proposed rewrite for November 7. The Board has asked for approval of the new
discipline rules by January 1. 1985, in order that the Association can begin the new year under
greatly improved discipline procedures.

The proposed rules were published in the last issue of the Bar Rag and. except for numerous
additional claritive changes, the amendments sent to the Court are much as previously published.

CLE in Kona

Now that the winter chill is setting in, it's time
to think about getting away to sunshine. blue skies,
.white sand and warm water! The 1985 Mid-Winter
CLE in Hawaii will be held in February 28 — March
6. at the Hotel King Kamehameha in Kona, on the
Big Island of Hawaii.

Round-trip airfare to Kona from Anchorage is a
real deal at $507.

The airlines require a $25.00 deposit to reserve
a seat on the flight at that price, so be sure to get
your deposit in by December 17. If you cancel,
80% of your deposit will be returned. The fare does
allow for independent return, but travel from
Anchorage must be on February 28.

The program will be held-at the Hotel King
Kamehameha, located in Kona, the “sunny side”
of the Big Island. Rates are a reasonable $55.00
per night. Two nights deposit must be made by
January 28, 1985.

For those of you whod like to make this a
family affair, note that the Anchorage School
District spring break is March 4-8, 1985. Since the
kids will be on vacation, this is the perfect time to
take them to Hawaii.

““Trail Advocacy: Techniques & Strategies”, with
Judge Herbert J. Stern, will be the topic for this

year's program. An outstanding lecturer, Judge
Stern provides detailed instruction on those
techniques he believes essential for effective trail
preparation and performance. Judge Stern utilizes
videotapes of himself and other notable trial
lawyers to exemplify his suggestions.

Hon. Herbert J. Stern, presently a United States
Judge for the District of New Jersey, has built a
national reputation as both a skilled trail lawyer
and an accomplished teacher of trial techniques.
In New York County, he served for four years as
assistant district attorney. He also served as a trail
attorney in the Organized Crime and Racketeer-
ing Section of the United States Department of
Justice and before ascending to the bench, as
United: States attorney for the District of - New
Jersey. His reputation was established when he
tried several significant cases against such notable
attorneys as Edward Bennett Williams and Simon
H. Rifkind. His reputation as a teacher developed
while conducting trail advocacy courses at Har-
vard, Yale, and Columbia Law Schools. He present-
ly serves as Co-Director of the University of
Virginia Law School Trail Advocacy Institute.
Judge Stern is the author of the best selling non-
fiction book, “Judgement in Berlin.”

the American Bar’'s Annual Meeting in 1986.

Baily elected bar delegate

There is one election the Bar conducted in May
of this year, the results of which you may not yet
have heard much about. Douglas B. Baily, an
Anchorage attorney. was elected by the Bar's
membership to a two-year seat on the American
Bar Association’s House of Delegates as the Alaska
Bar’s representative. Mr. Baily replaces former Bar
President Donna Willard, who had served as the
Bar's ABA delegate for the previous four years. Mr.
Baily will serve as the Bar’s ABA delegate through
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Fee
arbitration

Beginning July 1 of this year, the Bar's
Discipline Section turned the processing and
scheduling of fee arbitrations over to Administra-
tion and we have been very busy since then, as
those of you who serve on the Fee Arbitration
Committee already know, trying to process the
backlog. :

There are over 62 open arbitration requests, the
oldest ones dating back to early 1983! In order to
try to catch up, we asked the attorney and public
members on the Fee Arb Committee to commit to
at least four aribtrations between July and
December of this year. We have scheduled arbitra-
tions in Anchorage almost every Tuesday and
Thursday night of every week through the end of
the year. In locations outside of Anchorage, where
there are far fewer pending matters, we have
scheduled them so that by year’s end there will be
no fee disputes not arbitrated.

We started out a little too enthusiastically, and
some scheduled arbitrations had to be cancelled.
For that we apologize to the members of the Bar
we inconvenienced; but we have our act pretty
much together now and things are going more
smoothly. Our current problem is that many of the
citizens who filed the arbitrations last year are no
longer locatable. In addition, often times an
attorney member of a fee arbitration panel sudden-
ly has something come up and wants to reschedule
the arbitration.

[ am attempting to insist on not rescheduling a
fee arbitration because of the delay it causes. It
means that the other panelists, as well as the
respondent and the petitioner must all be called
and advised of the cancellation, and the matter
then must be rescheduled at a later date.
Rescheduling does little to improve the Bar's
image with its own members or the public. In
addition, since many of of these matters are well
over eighteen months old, to finally schedule the
arbitration and then turn around and cancel it
only further frustrates the petitioner and, just as
often, the respondent, both of whom would like the
matter settled.

Fee arbitration tend to be mini-documentaries,
often very emotional and tense. All in all, once we
get rid of the backlog, the Association will be well
served if the matters currently being heard are
those recently filed. so that the facts are still fresh
in each party's mind. and the fee dispute is re-
solved expeditiously. That is how the system is
intended to work and how it will be of most value
to all concerned.

I would like to take this time to thank the
members of the Bar who are serviing on the Fee
Arbitration Committee for their patience and time
in helping us to take care of our serious backlog
problem. These arbitrations call upon all of one’s
skills. It requires the panelists to be sensitive, fair,
understanding, well versed in mediation skills,
comfortable with general civil procedure, and
capable of bearing up under considerable pressure.
The many public and attorney members on these
Committees deserve the membership's thanks for
their work in assisting the Bar's staff in process-
ing the current backlog.

Other Bar Amendments

Of less dramatic impact, but also of importance,
are several other amendments recently adopted by
the Court at the request of the Association.

Another amendment to the admission rules will
repeal the current transferability of the previous
Muitistate Bar Exam (MBE) score. That rule
change will become effective after administration
of the upcoming February 1985 Alaska Bar Exam,
to provide sufficient notice to bar applicants. This
rule change, combined with the deletion of the
attorney’s exam, will mean that every applicant
taking the Alaska Bar Exam will be sitting for all
two and one-half days of the exam. The Court’s
action clarifies that Alaska does not administer a
bifurcated exam. Alaska joins twenty-five other
jurisdictions which do not provide for the substitu-
tion of MBE scores.

The Supreme Court also has approved amend-
ments to the Bar Rules which provide for enforce-
ment of fee arbitration awards against attorneys.
Should an attorney fail, within 30 days, to pay to
his or her client an award by a fee arbitration pane!
against the attorney, then that attorney can be
suspended from the practice of law pending pay-
ment of the award.

And, finally the Court has approved amend-
ments to Civil Rule 81 which delete the need to file
a copy of the motion to participate with the Depart-
ment of Revenue and provide that a fee will be paid
to the Association for its administrative process-
ing of such motions.

The fee arbitration and Civil Rule 81 changes are’
all effective January 1, 1985.
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Staff changes

Since July of this year, alot of staff changes have
taken place. Linda Nordstrand was hired in
September as the Bar’s Exccutive Secretary. She
replaced Deborah Johnson, who had worked for
the Association 3% years. Johnson’s husband
Russell, was the Air Force serviceman who was
tragically killed in August when the F-15 in which
he was taking an incentive ride (awarded to him
for his superior work on the planes) crashed in the
mountains between Talkeetna and Denali. Debbie
decided to move Outside with her two children
(ages 6 and 8) to be nearer to her family.

Linda Nordstrand recently moved to Alaska from
Minnesota and brings with her terrific office
management and organizational skills that will

‘abound

help her keep on top of her role as Executive
Secretary. She has previously worked for an
association, so she is also sensitive to the
“peculiar” needs of association members!

Jill Wilson was hijred in mid-June as the Associa-
tion’s Receptionist/CLE Secretary and she brings
to her job not only a great deal of enthusiasm and
personal warmth, but an attention to detail that
makes all our jobs easier.

Finally, Kelly Klemper has come to work for the
Bar as the Statewide Lawyer Referral Service
Receptionist, answering at least 25 calls a day from
potential clients seeking the assistance of an
attorney. This is one of Kelly's first office jobs, so
we are doing what we can to break her in gently
before overworking her. -

Juneau, Kenai subscribers

With the advent of the Referral Service’s ZENITH
number, and its increasing use of Alaskans in
search of attorneys, the Referral Service is in the
strange position of having to turn away referrals
because we lack subscribers in certain areas. We
are uncomfortable not being able to assist the
persons calling with referrals, so I am writing to
solicit subscribers in areas outside of Anchorage.

Until just recently we had no attorney
subscribers from the Kenai Peninsula on the Refer-
ral Service and we receive a lot of calls from the
Kenai. Now we have a single subscriber. In Juneau

Disciplinary administrator reports

Disciplinary matters are being investigated and
processed in a more efficient way thanks to a
concerted effort by the Board of Governors to
improve the process over the past year. In the third
quarter report recently distributed to the Alaska
Supreme Court and the Board, the Discipline
Section showed an active caseload at the beginn-
ing of the quarter of 213 cases. During the quarter,
40 cases were closed or dismissed and 43 new
complaint cases were opened. Although the
Discipline Section ended the quarter with 216
cases, 60 of those cases were in various stages of
disposition past the investigative stage:

Suspension in Effect, 4

Pending Supreme Court, 14 (includes 9 matters
involving one attorney and 3 matters involving
another attorney)

Pending Disciplinary Board, O

we also have a single subscriber, but that in-
dividual does not accept family law referrals, for
instance, and we have a need for subscribers in
that category.

The Referral Service in the last quarter
July — September) received 2,074 calls (that
averages out to 32 calls a day!). Believe it or not.
a substantial portion of the referrals made to
subscriber attorneys end up loyal, paying clients.
Admittedly a portion of the referrals turn out to
want free legal advice or have an impossible case
they want the attorney to take on a contingency

Pending Hearing Committee, 14
Pending Private Informal Admonition. 5
Abeyance Pending Fee Arbitration, 15
Pending Conciliation, 5

Abeyance under Alaska Bar Rule [I-20, 3

In addition to maintaining a relative balance
with new complaints coming in, the Discipline
Section has substantially reduced the backlog of
pre-1983 disciplinary matters and 1983 matters
as well.

Of the 216 active cases pending at the end of the
third quarter, 76 contained primary allegations of
neglect. 58 cases contained allegations of in-
terference with justice, 31 cases dealt with rela-
tionship with a client, 18 cases with contflict of
interest and 18 cases alleging misrepresentation
or fraud.

Appeal dismissed in Walton discipline
matter before U.S. Supreme Court

Bar member Peter Walton was suspended by the
Alaska Supreme Court from the practice of law
beginning February 1 of this year. The suspension
was for a*period of eighteen months (see Alaska
Supreme Court Opinion No. 2734).

Mr. Walton appealed  his:suspension by the
Alaska Supreme Court to the U.S. Supreme Court.
In his brief before the U.S. Supreme Court, Walton's
attorney. Bob Wagstaff, presented two questions to
the Court:

1. Does the due process clause of the Fourteenth
Amendment to the Constitution of the United
States require that when fraud is alleged in
attorney discipline proceedings proof must be

by clear and convincing evidence.?

2. Does the equal protection clause of the Four-
teenth Amendment to the Constitution of the

In addition, Jeanne Bradley now spends half her
day tending to the scheduling and processing of
fee arbitration matters, while continuing to assist
Bar Controller Geraldine Downes in keeping track
of your money.

And last of all, Deborah O'Regan is now a mar-
ried lady. First she bought a house with the guy
and then she took him as her husband, so things
must be serious. They honeymooned in the
Cayman Islands, mostly scuba diving. If you are
considering the Caymans this winter as a vacation
spot, call Deborah for the inside scoop. She says,
by the way, that the beaches were too long and too
white, the water too blue, and the temperature too
hot. She also spent two weeks suffering.

wanted!

fee basis, but for the most part the Service
generates real business for its subscribers while
providing the public with a referral source which
has panels set up to reflect the types of problems
most often encountered in the practice in Alaska.
Any attorney may subscribe to the Service and
I encourage anyone interested to contact this
office for information. But, frankly, what we most
need now are attorneys outside of Anchorage who
would be willing to assist the Service in making
referrals to citizens in need of legal counsel.

Sitka Convention

Sitka. which enjoys the reputation of being one
of Alaska’'s most scenic communities. will be the
site of the Bar Association’s 1985 Annual Conven-
tion. The Convention. to be held May 15-18
(pre-tourist season) will be headquartered at the
Centennial Building, overlooking the Sitka harbor.

Bar President Harold M. Brown requested that
the Bar Association make every attempt to hold the
Bar Convention at the same place and time as the

judges’ and district attorney’s conferences. For the

first time in several years, the Judicial Con-
ference. the District Attorney’s Conference and
the Bar Convention will be held simultaneously.

The three groups will be working together to
plan several joint program sessions as well as com-
bined social functions. This will provide an oppor-
tunity for members of the Bar to “mingle” with

members of the judiciary and the D.A's office on

an informal basis.
In accordance with that time-honored tradition,

the hospitality suite will be sponsored by the Sitka

Bar Association.

Mark your calendar and plan to join us May

15-18 in Sitka-by-the-Sea!

disciplinary proceedings is by clear and. con-
.vincing evidence? '

The current standard for attorney discipline in
Alaska is preponderence of the evidence, although
the Bar. in its proposed rewrite of its Discipline
Rules, is suggesting the standard be amended to
“clear and convincing.” :

The Alaska Bar Association, through its at-
torneys Susan Burke and Avrum Gross, submit-
ted its “"Motion to Dismiss or Affirm” in June of
this year. !

On October 1, Alexander Stevas, Clerk of the U.S.
Supreme Court, informed the Bar Association that
the U.S. Supreme Court had dismissed the appeal
“for want of a substantive federal question.”

United States require that proof be by clear and
convincing evidence in attorney discipline pro-
ceedings when the standard of proof in Jjudicial

WIN.....
KNOW THE REAL FACTS!
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MONEY!

Investigating for Anchorage and Fairbanks Attomeys
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IMPORTANT: Ethics opinions

Ethics Opinion 84-1

Re: Advice to Defendant to Refuse to Submit to a Breathalyzer Test.

This Committee has been requested to address the question of the ethical pro-
priety of a defense attorney advising his client not to submit to a breathalyzer test
when under arrest for driving while intoxicated. This Committee concludes that
such a recommendation by an attorney is improper without the addition of further
advice and discussion as outlined below. An attorney, however, should present legal
theories which the attorney in good faith believes might challenge the validity of the
statute; advise the defendant concerning the legality of prospective conduct;
explain the legal consequences and judicial response to any refusal to take a
breathalyzer in light of recent court decisions; and submit his professional opinion
of the scope, meaning and validity of the involved laws.

L

This request for an Ethics Committee opinion stems from the Alaska District
Attorney’s Office’s observation that it has been encountering a growing number
of cases in which defense attorneys expressly tell their clients by phone who
are under arrest for driving while intoxicated not to submit to a breathalyzer test.
A.S. 28.35.032(f) provides that refusal to submit to a breathalyzer test when lawfully
arrested for DW.L constitutes a class A misdemeanor offense.

A request has been lodged for an opinion which might clarify a defense
attorney’s ethical responsibilities in the above context and which addresses whether
or not such attorneys are in violation of Alaska Canon of Professional Responsi-
bility DR7-102A(7) providing:

In his representation of a client, a lawyer shall not ... . counsel or assist his
client in conduct that the lawyer knows to be illegal or fraudulent.

IL

The Ethics Committee views this request as having great importance to both
the defense bar and the state prosecutor’s office. The situation is of significance to
all attorneys and clients involved in the process. Nonetheless, the matter is of first
impression within our state and appears guided only by the broadest of ethical con-
siderations. Further, the present question is addressed within the reality that the
subject statute (A.S. 28.35.032(f)) has been the topic of apparent constitutional
issues not yet fully resolved by our Alaska State Supreme Court! It is within the
context of the broad (sometimes competing) ethical consideration and of the legal
controversies that this Committee fashions its response.

118

First, there are those canons of responsibility and ethical considerations which
tend to limit professional conduct. It is a basic tenet of professional responsibility
that a lawyer shall not violate a Disciplinary Rule. [DR1-102(A)(1)] As such any
attorney should seek to maintain the integrity of his or her profession. [Canon 1]
On the one hand the legal practitioner in representing his client shall not know-
ingly advance a claim or defense that is “unwarranted under existing law”; on the
other hand the attorney may advance such a claim or defense if “it can be sup-
ported by good faith argument for an extension, modification, or reversal of existing
law” [DR7-102(A)(2)] It is within this context that the lawyer is required not to
counsel or assist his client in conduct that the lawyer knows to be illegal or
fraudulent. [DR7-102(A)(7)]

Second, there are those ethical considerations which seem to lessen the
parameters within which the attorney practices. Tt is commonly understood that a
lawyer shall not intentionally fail to seek the lawful objectives of his client through
reasonably available means permitted by law and the Disciplinary Rules
[DR7-101(A)(1)]. The accepted rule is that within the bounds of the law it is the
“duty” of a lawyer to represent his client “zealously” [EC 7-1] “The bounds of the law
in a given case are often.difficult to ascertain.” (EC 7-2] The limits and meaning of
a particular law may be made doubtful by changing constitutional interpretations,
inadequately expressed statutes or opinions, and developing judicial or public
attitudes. Id.

The actions of an attorney may depend on whether he is serving as “advocate”
or “adviser” particularly where the bounds of law are not certain. [EC 7-3] The
advocate may urge “any permissible construction of the law favorable to his client”
[EC 7-4] The adviser should give his opinion as to what he believes would “likely be
the ultimate decision of the courts” [EC 7-5] Notwithstanding a court’s likely
decision, a client or his attorney may, in good faith and within the framework of the
law, “take steps to test the correctness of a ruling of a tribunal” (EC 7-22]

'The Committee notes that our Appellate Court has held A.S. 28.35.032(f) does not violate substantive
due process. See Jensen v. State, 667 P.2d 188 (Alaska App., 1983). It may still be possible that some
practitioners may wish in good faith to challenge the validity of A.S. 28.35.030 ef seq., and seek its
modification or reversal. The merits of any such controversy shall not be addressed herein; however, the
existence of such legal issues are of significance to the present ethical question.

V.

The consequence of the above canons and considerations is that the legal pro-
fessional who represents a client accused of DW.I. may be subject to apparently
competing principles. The canons require the attorney to represent his client
zealously; but he must do so within the bounds of the law even though those legal
parameters may be uncertain. The considerations tell the lawyer he is not to assist
his client to violate the law; but he is permitted to test or challenge the law if
available arguments for reversal may be made in good faith.

Counsel for an accused is “an essential component” of the administra-

tion of criminal justice. A.B.A. Standards, Prosecution and Defense Function
(1971) § 1.1(a). Howeve, it is within this role that possible dichotomies arise relative
to this essential component. On the one hand, the protection of the client’s rights
may require the attorney “to resist the wishes of the judges” on some matters which
may require him “to appear unyielding and uncooperative at times.” Id. at 173. At
the same time, the lawyer is not the alter ego of his client. The counselor should
maintain the proper professional detachment and conduct himself according to
professional standards. /d. at 174.

Upon the present question, the defense attorney’s role in defining his com-
ponent of criminal justice is a complex issue. Defense counsel may believe that the
protection of his client’s rights require him to appear unyielding in his challenge to
the validity of A.S. 28.35.03(f) and thereby seem uncooperative if he in good faith
seeks reversal of the present law. However, the lawyer must maintain his profes-
sional independence and objectivity. The counselor should not obstruct justice, and
should advise his client of the likely decision of a court and practical effect if the
statute is violated particularly in light of the Jensen v. State decision. But, as an
advocate, he may present any permissible construction of the law favorable to such
a good faith test of the correctness of the statute.

The attorney’s role during advice and service on anticipated illegal conduct
is further fraught with complexity. It is a lawyer’s duty to advise his client to
comply with the law, but this same attorney may advise concerning “the meaning,
scope and validity of a law” ABA Standards, Prosecution and Defense Function
(1971) § 3.7(a). The lawyer is cautioned that it is unprofessional to counsel his client
in or knowingly assist his client to engage in conduct which he believes to be illegal.
Jd. § 3.7(b). Indeed, the commentary to section 3.7(b) continues to define the exact
nature of its limitations. The lawyer must perform his function “within the law” and
is not immune from responsibility if he “aids and abets” the commission of a crime.
Id. at 220. However, justice requires that citizens be entitled to advice concerning
the legality of prospective conduct. Therefore, an attorney properly may give his
“candid opinion on the interpretation” which may be given to any provision of law,
as well as his “opinion on its validity” Id. at 220 citing EC 7-1 to 7-3. It seems clear
that the lawyer is not assisting in illegal conduct nor performing outside the law,
when he advises his client on the legality of possible conduct and submits his
opinion concerning the validity of the law at issue.

In the instant matter, the professional duties may partially depend on how the
attorneys role is viewed. The counselor as an “adviser” should not simply tell his
client to refuse a breathalyzer, but rather may discuss the likely court decision and
legal consequences of such a decision, as well as his opinion on the validity of
A.S. 28.35.032(f). The counselor as “advocate” should not actively aid his client in
any refusal of the breathalyzer, but in representing his client’s interest within the
bounds of the law may in good faith test the validity of the newly enacted statute by
seeking its modification or reversal. Any challenge to A.S. 28.35.032(f) may have
been made more difficult by the Appellate Court’s holding in Jensen v. State.
Nonetheless, it is possible that an imaginative attorney as a zealous advocate may
still in good faith believe the statute is subject to some conceivable attack.

An attorney should not simply direct his client to refuse the breathalyzer
without further discussion of the nature and consequences of such a refusal. Both
the Alaska Court of Appeals and the Supreme Court have held that a defendant has
1o constitutional right to refuse to submit to a breathalyzer exam. (Graham v. State,
633 P2d 211, 214 (Alaska 1981); Palmer v. State, 604 P.2d 1106, 1110 (Alaska
1979); Coleman v. State, 658 P.2d 1364, 1365-1366 (Alaska App. 1983).
A.S. 28.35.032(f) was recently upheld against constitutional challenge by the
Alaska Court of Appeals. (Jensen v. State, 667 P.2d 188, (Alaska App., 1983).

However, the Alaska Court of Appeals has recognized the right of a defendant
to a reasonable attempt to communicate the consequences of a failure to take the
breathalyzer exam in order for such refusal to be admitted as evidence.
(A.S. 38.35.032(e), Williford v. State, 653 P.2d 339, 342-343 (Alaska App. 1983))

V.

In summary, the attorney’s professional responsibilities in this area include the
following; to not obstruct justice; to not aid or abet through any overt assistance a
refusal to submit to a breathalyzer; to not advance an unwarranted theory to the
client except a claim or defense to the statute which the attorney in good faith
believes is supported by an extension or reversal of existing legal theories; to not
merely tell his client not to take the breathalyzer test without further advice and
discussion; to represent his client zealously; to advocate permissible legal theories
which the attorney believes chailenge the validity of the statute; to advise the client
on the legal consequences and judicial response to any refusal to take a breath-
alyzer; to submit advice on the scope and meaning of the statute; and to sub-
mit his interpretation or opinion on the validity of the applicable provisions of
A.S. 28.35.030, et seq., ch. 117 S.L.A. 1982. In other words, the attorney should
not unilaterally direct his client to refuse a breath test. Rather, the decision to sub-
mit to a breathalyzer should ultimately be made by the client after receiving the
attorney’s advice and counsel on the subject. It is only after such a process that the
attorney can fulfill both the role of advisor and advocate.

Adopted by the Alaska Bar Association Ethics Committee on October 6, 1983.

APPROVED BY THE BOARD OF GOVERNORS on January 13, 1984.

Ethics Opinion 84-2

Re: Representation of Partnership, and Subsequent Representation of Individual
Partners in Partnership—Related Dispute.

The Ethics Committee has been asked to clarify whether or not an attorney for
a partnership can subsequently represent one of the partners against another
partner in a partnership dispute. This ordinarily cannot be done.

DR 4-101(B)(2) provides that a lawyer shall not knowingly during or after
termination of the professional relationship, use a confidence or secret of a client
to the disadvantage of the client.

The preservation of confidences and secrets of a client are essential to the
attorneylclient relationship and should be protected. Both the fiduciary relationship
existing between lawyer and client and the proper functioning of the legal system
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adopted in 1984 by Board

require the preservation by the lawyer of confidences and secrets of one who has
employed or sought to employ him. A client must feel free to discuss whatever he
wishes with his lawyer and the lawyer must be equally free to obtain information
beyond that volunteered by his client. The observance of the ethical obligation of
a lawyer to hold inviolate the confidences and secrets of his client not only
facilitates the full development of facts essential to proper representation of the
client, but also encourages laymen to seek early legal assistance (EC 4-1).

An attorney represents the partnership interest of each individual partner of a
partnership when he represents the entity of a parternship. A partnership is an
association of two or more persons to carry on as co-owners as a business for profit.
A.S. 32.05.010. If a partner has divulged his secrets and confidences to an attorney
for the partnership, that confidence or secret may not by used to the disadvantage
of the client. (DR 4-101(B)(2))

If there is the slightest doubt as to whether or not the acceptance of profes-
sional employment will involve a conflict of interest as between the two partners or
with a former partner, or may require the use of information obtained through the
services rendered to the partnership, the employment should be refused. The
Alaska Supreme Court has ruled that an attorney may not represent a third party
against a former client where there exists a substantial possibility that knowledge
gained by the attorney in the earlier professional relationship can be used against
the former client or where the subject matter of his present undertaking has a
substantial relationship to that of his prior representation. The former client need
show no more than that the matters embraced within the impending suit, wherein
his former attorney appears on behalf of his adversary, are substantially related to
the matters or cause of action, wherein the attorney previously represented the
former client. Aleut Corp. v. McGarvey, 573 P.2d 473 (Alaska 1978) citing 7.C.
Theater Corp. v. Warner Brothers Pictures, 113 F. Supp. 265 (S.D.NY. 1953). See
also Gause v. Gause, 613 P. 2d 1257 (Alaska 1980).

Therefore, an attorney for a partnership should not represent one or more of
the partners against another partner in a partnership dispute where there exists a
substantial possiblity that knowledge gained by him in the earlier professional
relationship can be used against the former client, or where the subject matter
of the present undertaking has a substantial relationship to that of the prior
representation of the partnership.

Adopted by the Alaska Bar Association Ethics Committee on November 22,
1983.

APPROVED BY THE BOARD OF GOVERNORS on January 13, 1984.

Ethics Opinion 84-3
Re: Advice to Potential Witnesses in a Criminal Case.
L

The attention of the Ethics Committee has been drawn to a brochure dis-
tributed to witnesses by the criminal division of the State Department of Law. The
Committee has been asked to rule on the propriety of the following advice given by
the State Prosecutor’s Office to its witnesses:

1. “If you [witnesses] are willing to talk to them [defense attorneys], you
should insist that someone from the District Attorney’s Office be
present,” and
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2. “Don't allow yourself to be pressured into an on the spot interview”

The Ethics Committee believes that it is improper for a prosecutor! to instruct
a prospective witness that he should insist on the presence of the prosecuting
attorney, or to otherwise interfere in any form with the means of the defense
interview. B

II.

Both statutory law and disciplinary rules (contained below) leave little doubt of
Alaska’s policy toward the principle of non-interference with defendant’s means of
witness interview. This implicit policy seems apparent even though no statute or
rule expressly prohibits the prosecutorial conduct complained of herein. Criminal
Rule 16(b)(1) requires the prosecuting attorney to disclose to the defendant relevant -
information, including: {tlhe names and addresses of persons known by the govern-
ment to have knowledge of relevant facts and their written or recorded statements
or summaries of statements.” It would not conform to the spirit of this section
to require prosecutors to disclose “names and addresses” of witnesses, but still
allow the district attorney to advise witnesses not to be interviewed unless the
prosecution is present.?

Further, Section DR 7-103(B) of Alaska’s Code of Professional Responsibility
requires the prosecutor to “make timely disclosure” to the defense of any evidence’
which tends to negate the accused’s guilt. DR 7-109 forbids any attorney from sup-
pressing any relevant evidence, or to “advise or cause a person to secrete himself
... for the purpose of making him unavailable as a witness” A similar policy is
expressed in DR 7-102(A)(3).3 =1

The ABA Standards also suggest a parallel policy of cooperation, disclosure
and non-interference. It is the responsibility of counsel to conduct discovery so
as to achieve “a minimum of imposition on the time and energies” of counsel
and potential witnesses. ABA Standard, Discovery and Procedure Before Trial .
(1970) § 1.4(b). The duty to disclose witness names and addresses is indicated in
Section 2.1(i). The prosecution “should ensure that a flow of information is main-
tained.” Id. § 2.2(c) Neither counsel shall “impede or oppose counsel’s investigation
of the case” Id. § 4.1 The ABA Standards more directly state that a prosecutor.
“should not obstruct communication” between prosecutive witnesses and defense
counsel. It is unprofessional conduct to advise any person “to decline to give infor-
mation to the defense” ABA Standards, Prosecution and Defense Function
(1970) § 3.1(c). The commentators explain that while counsel may request the
chance to be present at opposing counsel interviews, “he may not make his
presence a condition of the interview.” Id. § 3.1, commentary (c).

[continued on page 14]
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I

We do not believe that the prosecutor’s conduct here is directly in violation of
the above professional rules.* However, implicit in these ethical considerations is a
policy against any interference in any form in the means of the defense interview.
Witnesses may freely choose not to be interviewed by the defense. Kines v. Butter-
worth 669 F.2d 6, 9 (st Cir. 1981). This Committee does not believe that witnesses
should always be ordered to speak with the defense. The Committee does not
believe that it is improper for a prosecutor to advise prospective witnesses of their
rights to refuse to submit to an interview.

This is not a case wherein the prosecutor has used direct coercion, threats of
prosecution or instructed the witness not to cooperate. Webb v. Texas, 409 U.S. 95
(6th Cir. 1973). Howevey, at the same time, this prosecutor’s statement does not sug-

gdest the government simply “does not care” one way or the other. U.S. v. Nardi,
633 F.2d 972, 977 (1st Cir. 1980).

V.

It is the belief of this Committee that a prosecutor should not instruct a poten-
tial witness that he should “insist” on the prosecutor being present at any defense
interview, or further to otherwise interfere in any form with the means of the
defense interview. Rather, the prosecutor’s advice on the subject of defense inter-
views should be limited to merely advising a witness that a witness is free to chose,
whether or not, he wishes or declines to be interviewed.5

V.

Itis not suggested that there is any direct suppression of witness access by the
State’s brochure. But there is a suppression of the “means by which the defense
could obtain evidence.” Gregory v. U.S., 369 F.2d 185, 189 (D.C. Cir. 1966). The
concern is the potential by the district attorney to interfere with the “right” of a
defendant to interview an otherwise willing witness. But the issue need not be the
form which the interference takes, but rather whether it is effective. State v. York,
632 P.2d 1261, 1264-65 (Or. 1981).

On the text of this brochure, the “means” of defense preparation is affected.
Witnesses are property of neither side in a case. Presumably, the prosecutor, in
interviewing and giving his witness a copy of the brochure, was not encumbered by
the presence of defense counsel. There is no reason why the means available to the
defendant should not be equal. Further, State’s brochure does not seek to coerce
or threaten witnesses, but merely tells them to insist on his presence. The State’s
choice of the lesser degree of interference, even if in good faith, it still error.

The “decision” regarding whether the interview be private is neither for the
prosecutor nor the defense counsel but “rests with the witness” Mota v. Buchanan,
547 P.2d 517, 522 (Arizona 1976). Where the prosecutor has advised or encour-
aged a witness to decline to be interviewed by defense counsel unless the prose-
cutor is present, it has been held that such prosecutorial conduct violates both the
defendant’s due process rights and general standards of professional conduct. See
Gregory v. State, 369 F.2d 185 (D.C. Cir. 1966); State v. Williams, 581 P2d 1290
(N.M. 1978). It is “imperative that prosecutors and other officials maintain a posture
of strict neutrality when advising witnesses of their duties and rights” U.S. v. Rich,
580 F.2d 929, 934 (9th Cix. 1978). “Abuses can easily result” when officials seek to
provide witnesses with advice. Id.

In the instant situation, the Committee is of the view that absent a showing of
exceptional circumstances or compelling reasons, the district attorney should not
interfere in any form with the means of defense pre-trial preparation and witness
interview.® As such, the State should decline to provide witnesses with extended
advice, and rather should limit its comments to indicating the freedom of choice to
grant or decline an interview.

The Committee notes that the comments contained herein with regard to the prosecutor’s duty could
equally apply to the defense attorney’s obligation.

2Indeed, this Criminal Rule continues to prohibit counsel from advising witnésses to refrain from discuss-

ing the casé with opposing counsel . . . or “otherwise impede opposing counsel’s investigation of the
case”” Criminal Rule 16(c)(1).

3An ident_icél expression of the prosecutor’s duty to cooperate with disclosure of evidence is provided.in .

Ethical Consideration 7-13.
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*The Committee does not wish to impugn the reputation of the prosecutor’s office for distributing the
brochure at issue. Indeed, the advice may have been given in good faith, and includes the statement to
witnesses that it is “completely proper” and they are “encouraged” to talk to the defense.

5The State’s brochure tells the witnesses that while they are “not legally obligated” to talk to the defense,
it is “completely proper” and that they “are encouraged” to do so. Any advice on the subject should be
limited to that language and the other comments deleted. Indeed, a witness could be confused when
he is “encouraged™ to grant an interview, but also told to “insist” on the State’s presence and warned
against being “pressured.”

élt is believed in “exceptional circumstances” or for “compelling reasons” that appropriate remedies can
be fashioned by counsel and the court.

Adopted by the Alaska Bar Association Ethics Committee on February 16,
1984,

APPROVED BY THE BOARD OF GOVERNORS on March 9, 1984.

Ethics Opinion 84-4

Re: Ethical Propriety of Attorney Drafting a ‘Surrogate Mother” Contract.

A law firm has been approached by a female client who wishes to be a sur-
rogate mother for a childless couple. The firm has been requested to prepare, on
behalf of the surrogate mother, a contract to be available for future discussions
between the parties.

The law firm has asked whether it is ethically proper to prepare a contract for
the surrogate mother. Assuming that the proposed contact is not illegal, the Ethics
Committee concludes that no ethical rule prohibits an attorney from preparing
such an agreement.

DR 7-102(AX7) states that a lawyer shall not “counsel or assist his client in con-
duct thta the lawyer knows to be illegal or fraudulent” Thus, if the lawyer deter-
mines that the contract is illegal, then the lawyer must refuse to participate in draft-
ing the contract. In this case, the law firm has concluded that the contract is not
illegal, but may be found by a court to be voidable or unenforceable. The Code of
Professional Responsibility does not prohibit an attorney from drafting a contract
which might be held voidable or unenforceable, provided that the attorney advises

the client of the particular risks involved in the particular contract that is being
drafted.

Ethics Opinion No. 81-67 of the Association of the Bar of the City of New York
deals with a similar situation. In that opinion, the client of the law firm was the
prospective father, rather than the prospective surrogate mother. The proposed
contract provided for artificial insemination of the surrogate mother by the client,
and, if pregnancy and birth ensued, the surrogate mother would deliver the child
to the client and his spouse, and would forfeit all rights with regard to the child.
The Association of the Bar of the City of New York, also citing DR 7-102(A)(7), con-
cluded that nothing prohibits the law firm from drafting such a contract, as long as
the firm advises the client of the risks that the contract might not be enforced or
might be voided by the prospective surrogate mother. This opinion also pointed out
that the law firm should advise the prospective surrogate mother to seek separate
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counsel, for it appears that she may have an actual or potentially adverse interest to
the firm’s client, citing DR 7-104(A)(2).

The law with respect to surrogate mother contracts is nonexistent in Alaska,
and nonexistent or very sparse in other jurisdictions. Additionally, this situation is
fraught with many potential legal, public policy, emotional and practical problems.
Regardless of whether the attorney represents the prospective father or the
prospective surrogate mothey, the attorney cannot represent both parties, and must
advise the other party to seek separate counsel. Such an approach is mandated by
DR 7-104(A)(2), which states:

“During the course of his representation of a client a lawyer shall not give
advice to a person who is not represented by a lawyer, other than the
advice to secure counsel, if the interests of such person are or have a
reasonable possibility of being in conflict with the interests of his client”

A contractual arrangement to provide for a surrogate mother is inherently a
situation in which there is a reasonable possibility of a conflict developing between
the parties. '

Adopted by the Alaska Bar Association Ethics Committee on May 24, 1984.

APPROVED BY THE BOARD OF GOVERNORS on June 5, 1984.

Ethics Opinion 84-5

Re: Propriety of Using “Of Counsel” Designation in Letterhead to Refer to Non-
admitted Attorney.

The Ethics Committee has been asked whether an Alaskan attorney (“Lawyer
A”) may include on his firm letterhead the name of an attorney not admitted to
practice in Alaska, together with the designation as “Of Counsel.” “Lawyer X,” the
attorney to be designated as “Of Counsel,” is admitted to the bar in several jurisdic-
tions and has lived and practiced in Guam since the mid-1940’s. Recently Lawyer X
purchased a condominium and made other investments in an Alaska community
where he expects to maintain a part-time residence. Lawyer A was in the law firm of
Lawyer X for six years, at some undesignated time in the past, but no other
information is provided regarding their professional relationship.

The use of the term “Of Counsel” is generally regulated by the provisions of
DR 2-102¢{A)(4) which provides in pertinent part that “A lawyer may be designated
‘Of Counsel’ on a letterhead if he has a continuing relationship with a lawyer or law
firm, other than as a partner or associate” The nature of the relationship con-
templated by the use of an “Of Counsel” designation is more extensively discussed
in American Bar Association Formal Opinion 330 (1972), as follows:

The lawyer who is described as being “Of Counsel” to another lawyer
or law firm, must have a continuing (or semi-permanent) relationship with
that lawyer or firm . . . His relationship with that lawyer or firm must not
be that of a partner (or fellow member of a professional legal corporation)
nor that of an employee; see DR 2-102(A)(4). His relationship with the
lawyer or law firm must be a close, regular, personal relationship like, for
example, the relationship of a retired or semi-retired former partner, who
remains available to the firm for consulting and advice, or a retired public
official who regularly and locally is available to the firm for consultation
and advice; see Informal Opinion 678. While it would be misleading to
refer to a lawyer who shares in the profits and losses and general respon-
sibilities of a firm as being “Of Counsel,” the lawyer who is “Of Counsel”
may be compensated either on a basis of division of fees in particular
cases or a basis of consultation fees, see Informal Opinion 710. He is com-
pensated as a sui generis member of that law office, however, and not as
an outside consultant. Generally speaking, the close, personal relation-
ship indicated by the term “Of Counsel” contemplates either that the
lawyer practice in the offices of the lawyer or law firm to which he is “Of
Counsel” or that his relationship, for example by virtue of past partnership
of a retired partner that has led to continuing close association, be so
close that he is in regular and frequent, if not daily, contact with the office
of the lawyer or firm; see Informal Opinion 1134. The term obviously does
not apply to the relationship which is merely that of a forwarder and
receiver of legal business. In short, the individual lawyer who properly
may be shown to be “Of Counsel” to a lawyer or law firm is a member or
component part of that law office, but his status is not that of partner or
an employee (nor that of a controlling member of a professional legal
corporation).

See, Massachusetts Committee on Professional Ethics, Opinion 82-10 (continuous
and regular dealings involving the rendering of iegal advice by one attorney to the
other is required).

The relationship necessary to the use of an “Of Counsel” designation is further
complicated when that designation is proposed for use with an attorney not
admitted to practice in the jurisdiction. That situation was addressed by the
Michigan Ethics Committee in Opinion No. 29, issued April 1, 1982. Counsel there
was advised that the “Of Counsel” relationship does not allow out-of-state counsel
to practice law in a jurisdiction to which he is not admitted, nor can it be used to
mislead the public with regard to authorization to practice. Rather, the designation
of an out-of-state attorney as “Of Counsel” is limited to legal/consulting work by the
“Of Cousel” attorney in his or her own jurisdiction.

Based upon the limited information provided to the committee, it would
appear to be improper for Lawyer A to refer to Lawyer X as “Of Counsel” on his
firm letterhead. There is no indication thta the advice or counsel of Lawyer X is
sought on a continuing and regular basis. Moreover, no representation was made
that the practice of Lawyer A includes representation of clients in Guam or other
jurisdictions where Lawyer X is admitted. Rather, it appears that the “Of Counsel”
designation is desired because Lawyer X has a part-time residence in Alaska with
investments in this state. Under these circumstances, the purpose to be accom-
plished by the “Of Counsel” designation is difficult to understand. It is therefore the
opinion of the committee that listing Lawyer X on Lawyer A’s letterhead with the
“Of Counsel” designation is in violation of DR 2-102(A)(4) and will be deceptive to
the public.

Adopted by the Alaska Bar Assoclatlon Ethics Committee on May 24, 1984.

APPROVED BY BOARD OF GOVERNORS on June 5, 1984.

Ethics Opinion 84-6
Re: Suspended Attorney Acting as Paralegal.
The Ethics Committee has been asked to render an opinion on whether it is

ethical for a law firm to hire as a paralegal a former partner who has been sus-
pended from the practice of law, and, if so, what duties that paralegal may perform.

~ For the reasons set forth below, the Committee concludes that a suspended

attorney may be employed as a law clerk or paralegal by a licensed attorney subject
to significant constraints.

During the period of suspension, a suspended attorney may not practice law.
A suspended lawyer engaged in the practice of law during the period of suspension
would be violation of DR 3-101(B) which states: “A lawyer shall not practice law in
a jurisdiction where to do so would be violation of regulations of the profession in
that jurisdiction””

A suspended attorney employed as a paralegal should have no direct relation-
ship with a client and must not act in any capacity as a “legal counsel” See State v.
Schumacher, 509 P.2d 116 (Kansas 1974). His compensation should reflect that he
is performing only paralegal services. If a suspended attorney is to act as a para-
legal, his activities must be closely controlled by and funnelled into the work
product of actively practicing attorneys. Failure to provide such close scrutiny might
put the employing attorney in violation of DR 3-101(A) which states: “A lawyer shalil
not aid a nonlawyer in the unauthorized practice of law.”

The Alaska Supreme Court has had occasion to examine when the actions of
a suspended attorney constitute the unauthorized practice of law. In Matfer of
Robson, 575 P.2d 771 (Alaska 1978), the Court ordered Robson to show cause why
he should be held in contempt of court for violating the order suspending him from
the practice of law. Robson’s conduct after suspension included the following:
accepting employment with a union and rendering advice on establishing a prepaid
legal services plan in accordance with federal statutes, completing and filing certain
IRS and Department of Labor forms for approval of the prepaid legal plan, signing
his name over the words “attorney at law” on a letter, appearing at an arraignment
and permitting the defendant to refer to him as an attorney, writing a letter to a-
union member concerning eligibility for the prepaid legal service program, editing
and typing a union newsletter in which he was described as the attorney performing
legal work for the union. 575 P.2d at 779. Robson claimed that he was acting in the
capacity of union business agent rather than as an attorney.

The Supreme Court concluded that Robson’s activities as a whole constituted
the practice of law in violation of his suspension order. In reaching its conclusion,
the Court reasoned that a suspended attorney “because of prior recognition as an
attorney, . . . must be particularly prudent in avoiding the appearance of holding
himself out as a lawyer” 575 P.2d at 781. The Court relied on State v. Butterfield,
111 N.W.2d 543 (Neb. 1961) for the proposition that a suspended lawyer may not
perform services which a lay person might otherwise perform if those services are
recognized as being within the practice of law. In Butterfield, these services in-
cluded drawing deeds, mortgages and releases, making out income tax returns and
advertising for such work, drafting a will and supervising its execution and drafting
a power of attorney.

There is authority for the proposition that a suspended attorney can do
research, write briefs and draft pleadings without engaging in the practice of law.
See Crawford v. State Bar, 355 P.2d 490 (Cal. 1960). However, in Crawford, the
California court held that preparation of deeds and birth certificates, and handling
probate matters, escrow and real estate deals, mining claims and partnership
dissolutions by a suspended attorney amounted to the practice of law even though

[continued on page 16]
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these same services might have been rendered by title companies, insurance com-
panies, brokers or other laymen. 355 P.2d at 495.

In the alternative, the Committee has been asked whether any ethical con-
straints prohibit a law firm from sharing office space with a suspended attorney who
is acting in a business capacity other than that of paralegal. Under the facts stated,
the office space is in a discreet building with one entrance. Office space may be
shared without violating any ethical considerations as long as there is a separation
of identity between the law office and the non-law office. This can be accomplished,
in a variety of ways and the Committee declines to suggest any specific methed that
should be used in this case. As long as it is obvious to members of the public that
there is a separation of identity and activities, such an arrangement does not
overstep the bounds set forth in EC 3-8.

Adopted by the Alaska Bar Association Ethics Committee on August 16, 1984.

APPROVED BY BOARD OF GOVERNORS on August 25, 1984.

Suspension of Ethics Opinion 84-7

At its regular meeting on November 9, 1984, the Board of Governors of the
Alaska Bar Association suspended the effect of Ethics Opinion No. 84-7, dated
August 25, 1984, relating to appearance of legal assistants before the Alaska
Worker's Compensation Board, pending reconsideration of this opinion by the
Alaska Bar Association Ethics Committee and the Board of Governors.

Ethics Opinion No. 84-7

Re: Use of Legal Assistant, Who is Employed by a Law Firm, in Hearings, Pre-
hearings, Depositions, and Other Proceedings Before the Alaska Worker’s
Compensation Board.

Previously, the Alaska Bar Association issued Ethics Opinion No. 73-1 regard-
ing the use of legal assistants, whether or not the use of legal assistants constituted
the unauthorized practice of law. That opinion pointed out that an attorney may
employ nonlawyers to do any task for him except counsel clients about law matters,
engage directly in the practice of law, or appear in court or formal proceedings as
part of the judicial process, as long as the attorney who takes the work vouches for
it to the client and is responsible to the client. The lawyer cannot delegate his
professional responsibility to the non-lawyer working in his office.

The subject of this opinion focuses on whether or not the legal assistant or
paralegal may directly participate in hearings, prehearings, depositions and other
proceedings before the Alaska Worker’s Compensation Board.

Historically, lawyers have used the services of lay personnel to assist them in
providing representation to their clients. In addition to.the use of law clerks study-
ing for entry into the profession and legal secretaries, recent years have witnessed
the increasing employment by lawyers of the para-professional or paralegal. Para-
legals may have received academic training in the performance of a variety of law-
related tasks and work under the direction of the employer without necessarily
planning on completing professional studies or bar admission.

The increased use of paralegals has been welcomed as a means of providing
lower cost legal services to lower and middle income segments of the population.
It also raises questions as to the proper use of lay personnel.

Ethical Consideration 3-6 of the Model Code of Professional Responsibility
provides that a lawyer’s delegation of tasks to a lay person is proper if the lawyer
(1) “maintains a direct relationship with the client,” (2) supervises the delegated
work,” and (3) “has complete professional responsibility for the work product” The
Model Code further adds that a lawyer may not aid a non-lawyer in the unauthor-
ized practice of law. (Disciplinary Rule 3-101(A)) The Model Code does not define
the “practice of law” beyond stating that it relates to the rendition of services for
others that call for professional judgment of a lawyer. EC 3.5.

The American Bar Association's Model Rules of Professional Conduct, in the
comment to rule 5.5(b), state that the prohibition against aiding the unauthorized
practice of law, “does not prohibit a lawyer from employing the services of para-
professionals and delegating functions to them, so long as the lawyer supervises the
delegated work and retains responsibility for their work.”

The American Bar Association’s leading opinion on the subject of delegation
of tasks to non-lawyers is Formal Opinion 316, which was rendered on January 18,
1967. “A lawyer can employ . . . non-lawyers to do any task for him except counsel
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clients about law matters, engage directly in the practice of law, appear in court or
appear in formal proceedings as part of the judicial process, so long as it is he who
tzlikes the work and vouches for it to the client and becomes responsible to the
client”

Clearly, legal assistants or paralegals are not allowed to appear on behalf of a
client in formal proceedings as part of the judicial process. The Alaska Worker’s
Compensation Board is a hearing in which the valuable rights of the client are at
stake. The conduct of hearings requires the professional judgment of the lawyer in
terms of preserving the record for appeal, the submission of evidence to the trier of
fact, and legal argument. Lay personnel may not be delegated tasks that constitute
the practice of law, such as giving legal advice, or representing clients before courts
or other tribunals. See The American Bar Association and Bureau of National
Aftairs, Inc., Lawyer Responsibility for Non-Lawyer Personnel, Section 21:8609.
Except for purely clerical matters which a law clerk may perform, an attorney
should attend pretrial, motions, and other hearings on behalf of a client. Mary,
13228 (State Bar Wisconsin 4-78, n.d.)

The Alaska Worker's Compensation Act, at A.S. 23.30.110(d), provides that at
the hearing, the claimant and the employer may be represented by any person
authorized in writing for that purpose. However, when a lawyer undertakes the
representation of a client in a Worker’s Compensation hearing, the lawyer must per-
form his professional tasks pursuant to the standards of the Code of Professional
Responsibility, including the limitation that non-lawyer personnel may not conduct
hearings.

Adopted by the Alaska Bar Association Ethics Committee on August 2, 1984.

APPROVED BY BOARD OF GOVERNORS on August 25, 1984,

Ethics Opinion 84-8
Re: Ex Parte Communication with Experts Retained by Opposing Counsel.

The Committee has been asked whether it is ethical for an attorney to com-
municate ex parte with expert witnesses or consultants retained by an adverse party.

It is the opinion of the Committee that non-deceptive ex parte attorney com-
munications with expert witnesses or consultants retained by an adverse party are
not prohibited by the Code of Professional Responsibility.

An attorney has a duty to represent his client competently, zealously and within
the bounds of the law. That duty requires a lawyer to be informed regarding the
nature of all possible testimony that he has reason to believe may be presented
adverse to his client. The mere fact that a person has been selected or designated
as a witness or consultant for an adverse party, does not change that duty or require
the attorney to limit his investigative efforts to a formal discovery mode. While aris-
ing in the context of a factual witness, the following statement accurately reflects the
limited ethical restraint imposed with regard to permitted witness contacts:

Service of a subpoena on the physician by the other side does not make
him unapproachable by the attorney for the [opposing party], who must
ascertain the truth and bring it out in the trial and to that end may
properly interview witnesses subpoenaed by the other side, if no decep-
tion is practiced by him, in order that justice may be done.

ABA Formal Opinion 127 (3/15/35)

An expert witness or consultant is obviously free to refrain from discussing his
opinions or the basis for such opinions with anyone. Moreover, an attorney may, as
a term of the engagement for such expert, obligate the expert to refrain from
discussing his opinions regarding the subject in controversy unless previously
authorized by the attorney or through applicable discovery or trial procedures. It
does not appear, therefore, that additional disciplinary dissuasion is required to
protect expert opinions.

Adopted by the Alaska Bar Association Ethics Committee on August 2, 1984.

APPROVED BY BOARD OF GOVERNORS on August 25, 1984.

Ethics Opinion 84-9

Re: Providing Opposing Parties with Copies of Draft Documents; Record and File
Retention Requirements

The committee has been asked to determine:

1. The propriety of providing the buyer of a business with copies of draft
agreements prepared by an attorney in the course of that attorney’s
representation of a seller; where the seller has since allegedly breached
the contract; and

2. Requirements for keeping closed client files and records for more than
one (1) year.

The committee concludes that an attorney may not provide an opposing party
with draft documents prepared in the course of representing a client without the
client’s, or ex-client’s, express consent. The committee further concludes that a
uniform policy of discarding or destroying records after one (1) year is improper,
and that retention of files, records and documents should be based on a case by
case review of files and documents.

Attorney “A” was retained to represent the seller of certain property, and in the
course of that representation prepared draft and final documents. The transaction
was concluded and final documents signed; but the attorney apparently did not
retain a copy of the final executed agreement. The attorney’s files do contain copies
of draft agreements prepared in the course of negotiations. Attorney “A” has now
been contacted by the buyer, asserting that the seller, attorney “A’s” client, or
perhaps ex-client, has breached the contract and that buyer intends to sue. Buyer
has asked Attorney “A” to provide buyer with a copy of the contract. Attorney “A” is
unable to provide a copy of the executed final agreement, but could, if proper,
provide buyer with copies of draft agreements contained in attorney “A’s” files.

Alaska Canons of Professional Responsibility, DR 4-101 obligates a lawyer to
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adopted in 1984 by Board

preserve the confidences and secrets of a client. This ethical obligation involves no
limitation on the source of the information and it must be invoked even in the
absence of a judicial proceeding, a broader application than the evidentiary rules
governing the attorneyiclient privilege and the work/product doctrine. AK Rules of
Court, ER 503 and Commentary; see also Upjohn Company v. United States, 49
LW 4093, Jan. 13, 1981; Hickman v. Taylor, 329 U.S. 495 (1947). DR 4-101(B) pro-
vides that except where expressly permitted, “a lawyer shall not knowingly during
or after termination of the professional relationship to his client.

1. Reveal a confidence or secret of his client.

2. Use a confidence or secret of his client to the disadvantage of the
client.

3. Use a confidence or secret of his client for the advantage of himself or
of a third person, unless the client consents after full disclosure.

The rule provides that a lawyer may reveal client confidences or secrets only
with the consent of the client and only after a full disclosure, and in certain other
circumstances not relevant to this inquiry.

The Model Rules of Professional Conduct, adopted August 2, 1983 by the
American Bar Association, and under consideration in Alaska, would broaden the
obligation:

Rule 1.6 thus imposes confidentiality on information relating to the
representation even if it is acquired before or after the [attorney-client]
relationship existed. It does not require the client to indicate information
that is to be confidential, or permit the lawyer to speculate whether par-
ticular information might be embarrassing or detrimental. ABA Model R.
of PC., Rule 1.6, commentary.

Because draft agreements may, and usually do, contain confidential informa-
tion gained during the course of the attorneylclient relationship, and because
releasing such draft agreements may well disadvantage the client, especially given
a subsequent apparent intent to file suit by the adverse party, attorney “A’s” ethical
obligation prevents him from releasing the documents, absent the express consent,
after full disclosure, given by the present or former client.

The second inquiry, with respect to records retention, involves DR 5-105,
Alaska Canons of Professional Responsibility, obligating an attorney to avoid
representing clients with differing interests; DR 9-102, the attorney’s obligation to
preserve a client’s funds and property; and DR 4-101, the obligation to preserve the
confidences and secrets of a client.

Because an attorney must not accept or continue employment if the interest of
another client, present or past, may impair the independent professional judgment
of the attorney, the premature discarding or destruction of closed filed may prevent
an attorney from being able to adequately determine whether obligations to a
prospective client would be impaired by representation of a past client. DR 5-105.

DR 9-101 requires an attorney to preserve the identity of funds and property of
a client. The rule requires that the attorney maintain complete records of all funds,
securities and other properties of a client coming into the possession of the lawyer,
and to render appropriate accounts to his client with respect to those items. While
documents and drafts prepared by the attorney in the course of representing a
client may not fall strictly within the definition of property, the attorney should con-
sider the need to retain files and records for a period sufficient to be able to pro-
duce them to the client; or in connection with judicial proceedings, should that
become necessary. Compliance with DR 4-101, obligating an attorney to preserve
the confidences and secrets of a client, may be difficult if records, files and
documents cannot be consulted where an apparent conflict of interest arises, or
where requests such as the first inquiry arise.

It is unlikely that a uniform policy of destruction or discarding of records after
one (1) year would satisfy these considerations in every case.

The committee recommends that the attorney consider such things as statutes
of limitations, state and federal record keeping requirements, the requirements of
the attorney’s errors and omissions insurance policy, and a case-by-case review of
files to determine appropriate retention periods. Law office management publica-
tions will provide suggestions for prudent record retention policies.

Adopted by the Alaska Bar Association Ethics Committee on August 16, 1984.

APPROVED BY THE BOARD OF GOVERNORS on August 25, 1984,

Ethics Opinion 84-10
Re: Consent to Withdraw Executed When Representation Undertaken.

The Committee has been asked to pass both upon the practice of attorneys
obtaining consents to withdraw as a condition of employment by a client and their
subsequent tender to the court. It is the opinion of this Committee that an attorney
should not lodge with the court such a previously executed document without
notice of hearing to his client under the guise of an express consent in writing to
the withdrawal of the attorney. Further, a lawyer may not tender to the court such
a previously executed document even following motion and notice of hearing to his
client and opposing counsel. In the future, an attorney may not obtain a consent to
withdraw in advance of an actual intent to withdraw.

The aspects of obtaining such a consent to withdraw are delineated by profes-
sional standards and court rules. A lawyer shall not withdraw from employment in
a proceeding before a tribunal without its permission, when permission for
withdrawal is required by court rules. See DR 2-101(A)(1). The procedure through
which an attorney obtains the tribunal’s consent to withdraw is provided by Alaska
Civil Rule 81(d), which in pertinent part provides as follows:

(1) An attorney who has appeared for a party in an action or proceeding
may be permitted to withdraw as counsel for such party only as
follows:

(i) for good cause shown, upon motion and notice of hearing served
upon the party in accordance with Rule 77; or

{i) where the party has other counsel ready to be substituted for the
attorney who wishes to withdraw; or

(iii) where the party expressly consents in open court or in writing to
the withdrawal of his attorney.

On one hand, the attorney may withdraw without the express consent of his
client when good cause has been shown, but only following motion and notice of
hearing. On the other hand, an attorney may withdraw without motion and notice
of hearing, but only upon the client’s express consent in court or in writing to such
a withdrawal. It is apparent that the consent pursuant to Alaska Civil Rule
81(d)(1)(iii) is contemplated to be a current consent, rther than one previously
obtained. See also, ABA Canon 44. Therefore, the prior accord on withdrawal of
counsel made between attorney and client may not be tendered to the court as an
express consent in writing. The attorney and client may agree that the attorney may
seek to withdraw upon the occurrence of future contingencies. However, this agree-
ment to the attorney’s withdrawal upon the occurrence of future contingencies may
not be used within the context of Alaska Civil Rule 81(d)(1)(ii), nor does it
necessarily establish good cause pursuant to Civil Rule 81(d)(1)(i). The determina-
tion of whether good cause has been established is made by the tribunal involved.

The ethical aspects of this matter are, in large part, covered by the Rules of
Professional Conduct which require the lawyer to exercise full honesty toward the
tribunal and mandate that the lawyer shall not proffer evidence which is false. A
lawyer shall exercise full candor toward the tribunal and shall not knowingly make
false statement of material fact or law, nor fail to disclose material facts, nor offer
evidence which the lawyer knows is false. See ABA Model Code of Professional
Responsibility, Rule 3.3. A lawyer shall represent his client within the bounds of the
law and, in his representation, shall not conceal or fail to disclose that which is
required by law, knowingly use perjured testimony or false evidence, or knowingly
malee a false statement of law or fact. See DR 7-102(A)(3-5). The lawyer, during trial,
shall conduct himself in a manner which comports with honesty, good faith, and full
disclosure. See DR 7-106(A)(B) and (C). The Rules of Evidence and Civil Procedure
are designed to produce just decisions within the framework of the law. Thus, a
lawyer is not justified in consciously violating such rules and should be diligent in
his efforts to guard against his unintentional violation of them. The lawyer should
not subscribe to or verify pleadings which he believes are not in compliance with
applicable law or rules. See E.C. 7-25.

Therefore, based on all of the above, an attorney may nof utilize such a
previously executed consent to withdraw in proceedings under Civil Rule
81(d)(1)(iii), as it is not a current consent in writing to said withdrawal. Further, such
a document should not be proferred as either a current express agreement to
withdrawal nor as evidence thereof even following motion and notice of the hearing
served on the client and counsel pursuant to Alaska Civil Rule 81(d)(1)().

The Committee is aware that the obtaining of advance consents to withdraw
has been done in the past, and nothing in this Opinion is intended to operate
retroactively. In the future, the obtaining of consents to withdraw in advance of
actual intent to withdraw will be considered improper. An attorney may enter into
a contract with a client whereby the client recognizes that the attorney has a right
to withdraw from the representation upon the occurrence of future contingencies,
but the withdrawal itself must be accomplished by notice and hearing, substitution,
or current consent, in accord with the provisions of Alaska Civil Rule 81(d).

Adopted by the Alaska Bar Association Ethics Committee on November 1,
1984.

APPROVED BY THE BOARD OF GOVERNORS on November 9, 1984.

[continued on page 23}
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Moody: ‘The challenge is to be

Q: What has been most difficult . . .
have you ever found sentencing difficult?

A: Any sentencing is difficult to do
because you're taking away to some extent
(even if it's only money) some of the basic
rights we feel everyone is entitled to—with
the understanding that if you violate other
people’s rights, you have to pay the penalty.

I don't have to make a policy as such;
the policy has been established by the legis-
lature, the people. I only have to carry out a
policy. There’s lots of difference. I don't feel I
have the right to either feel good or bad
about having to send someone to prison. |
only make the decision of what is reasonable
under the circumstances, what the punish-
ment should be.

We've got the parameters (one to 15, or
one to life, or a fine, or whatever it might be).
A decision needs to be made. There’s no use
in taking two or three days. Whether right or
wrong, | pride myself on being able to make
decisions quickly and firmly and without any
agonizing.

That’s one of the big problems judges
first have when they come on the bench.
They equate taking time to make a decision
as more important than the decision itself. I
don't find I am any smarter 10 days after I
hear the facts and assimilate them than I am
10 minutes after - . . but some of us take a
heckuva long time.

Q: Does this answer, then, what is
most challenging?

- A: The challenge is to be fair as much
as possible—and let people perceive that
you've been fair. You can be fair and be so
nasty about it that it’s obscured.

Q: Would you express your- opinion
of the new law providing for certain pre-
sumptive sentencing?

A: Twas on the criminal code revision
committee. I opposed it. I personally think
it's too harsh at times—and too restrictive,
not giving enough flexibility to give more
(punishment) at times.

My reason is I think I am in a better
position to judge at the time it happens, to
know what a person should get, rather than
the legislature which sat four or five years
ago, saying you have to do this or have to
find mitigating circumstances . . . in other
words you use a calculator. Trying to articu-
late on something that really there’s no basis

for articulating on, rather than articulating
on the person you see in front of you.

. I don't question their motive. I don't
question it’s nice for someone who has a
problem making a decision as to what they
feel is right. But I don't feel I have that prob-
lem. I don't feel most judges do.

I have to live with it. I do the best I can.

Q: Have you developed any rules of
thumb over the years for a person going
into a judgeship?

A: Not necessarily (relating to) being a
judge, I think it (velates to) anything: Be sure
you know what the job entails. With a judge-
ship, you're affecting somebody’s ability to
carry on their lives, their families. Accept the
fact you're going to do that. Accept you've
got certain parameters. And if you can't do it
without agonizing, don't take the job.

We hear criticism about courts taking so
much time to get things done. This job
should be held by somebody able to assimi-
late information and arrive at a decision.
Hopefully it’s a right decision, but we know
we don't always make the right decision. But
the old saying has lots to it: a decision
made—many times that satisfies people
more than not making a decision at all, even
if it's not what they want. So we ought to
speed up the process.

That’s one of the big problems most
judges have coming onto the bench. Particu-
larly when you're trying a case, criminal or
civil, and you have to make the decision
rather than a jury. (A jury case is not a bad
case at all; you only say let’s get on and they
make the decision.)

The first few months I was on the
bench, I'd be in bed at night, I'd think of
something, I'd get up and make notes. It was
terrible. I finally decided, hey, I make my
decision at the office. I don't let it interfere

with my sleep. If you can't get over that pretty
quick, you're going to have problems.

We have a rule: if you keep something
under advisement for more than six months,
you can't draw your pay. I've known judges,
they’re honest and sincere enough about it,
they'll forego their pay because they can't
make a decision. I've been on the bench
almost 23 years, and never missed a pay day
or even come close to it (chuckling).

Q: Are there any funny incidents you
recall?

A: Almost every day. It’s really a joy to
work with the attorneys. I try to keep a little
levity (it has to be the appropriate time in the
courtroom). I don't remember any (incidents)
now; [ expect the attorneys remember more
than I do.

Q: Would you evaluate the Alaska

A: Icould do it now but I plan on com-
ing back {pro tem), and I would hope any
suggestion I have would go to people here
who have the power before 1 make them
public. I don't want to get into the position of
criticizing without having offered them.

Another thing: When I went on the
bench 20 some years ago, for all intents and
purposes you knew everybody in the city of
Anchorage and everybody in the Third Judi-
cial District.

Today it's getting so large, it’s an imper-
sonal matter to a great extent. We don't have
the contact. We don't have the exchnge of
ideas among all the people. It makes it much
more difficult to administer any system. It’s
just the inability, not because nobody wants
to but because it’s so large.

I think to a great extent it impedes us in
carrying out our duties. You're trying to

Judicial system—the strengths, the prob-

1975 until 1981.

Anchorage.

to 1957.

Judge Ralph E. Moody, Anchorage, has had the longest tenure of any trial
judge in Alaska, having served on the Superior Court bench for almost 23 years.
Judge Moody was appointed Superior Court Judge on May 2, 1962. He served as
Presiding Judge for the Third Judicial District from 1964 until 1969, and from

Moody was Alaska’s Attorney General from 1960 to 1962. He served in the
territorial legislature from 1957 to 1958, and in the Alaska State Senate from 1958
to 1960. From 1951 until 1960, Moody was engaged in the private practice of law
in Anchorage. From 1947 to 1951 he was an Assistant U.S. Attorney in

Moody graduated from the University of Alabama School of Law in May,
1940. He served in the military from 1940 to 1946.
He was born in Vance, Alabama, November 23, 1915.

Married—Carolyn Krebs Moody—no children.

Salvation Army Advisory Board, 1950 to present.
Member of the Board of Directors, Anchorage Chamber of Commerce, 1954

Majority Leader State Senate, 1959 to 1960.
Chairman, Alaska Legislative council, 1957 to 1959.
Board of Directors, Commonwealth North, May 1980 to present.

lems? Whether anything distinguishes it
from court systems outside?

A: Being relatively new, relatively
young, makes it much different. Theoretical-
ly we should be handling cases much faster,
We shouldn’t have a backlog. We shouldn’t
be tied into old traditions and regulations.
We should be very flexible. To a certain
extent I think we are. But we're getting way
behind on our cases. 1 think we should
devise ways to speed it up, both civil and
criminal. There have been some speed-up
procedures introduced.

Q: Any you recommend that haven't
been adopted?

A: TId rather not get into that while 'm
still on the bench. Certainly I think in any
system, regardless of where it is or who's run-
ning it, there’s always room for improvement.

Q: If we were doing this interview
after you retire, would you feel freer to
suggest some speed-up mechanisms?

assimilate too many ideas, and you're trying
to adjust the system to accommodate
everyone.

.Q: What do you foresee in the future?

A: T think we have a fantastic future
ahead of us, economic, cultural, everything.
I just wish I were as young as I was when [
came here. I'd love to start back over again. |
can't think of any other place I'd go; Alaska
has been real good to me.

Q: As far as Alaska’s judicial system
goes, what do you foresee?

A: The Alaska judiciary has had its
cycles of, for lack of better words, conserva-
tism and activism that all other courts have
had. In other words exactly responding to
the people, responding to the social needs
and desires. I have seen two or three cycles. I
think we're in a real transition now.

Q: From what to what?
A: (laughing) Well! I think people might
take it as a criticism. Really, it’s not a criti-

cism. I think government institutions should
respond to the people, don't yow? Reason-
ably respond, I mean, not unreasonably.

But I think it can truthfully be said that
when the court system was first organized, it
went along on the same basis as the system
in the state. I don't think our trend has been
any different than what it’s been in other
parts of the nation. We have had the equiva-
lent of the Warren Court in Alaska, the
equivalent of the Burger Court, and the
equivalent of what came before both of
those. In other words, we are Americans,
maybe in different time frames but not too
far apart.

You know, courts like to say they are
guided by a precedent and are not influ-
enced by anyone else. But you notice every
time they want someone on the court, some-
one says we want him as a conservative, or
we don't want him because he decided cases
this way or that way. People want to get peo-
ple on the courts, just like they do the gover-
nor and everybody else, who.have a philoso-
phy of life that they have. When they start
choosing, they're recognizing that judges are
people, and that’s exactly what they are.

So really, courts are not different from
anyone else. Although I think courts are in a
position to contribute to changes in philoso-
phy. They can contribute, they can respond,
or they can reach a—I dont know what’s a
happy medium—but reach a medium and go
along with the changing public.

We are kidding ourselves when we say
we don't respond, that we're not the public.
But we're not the radical public on either
end of the spectrum; we're in between. In
other words, the courts have to protect socie-
ty as a whole, not any special groups.

Q: I was thinking about both the
transition from territorial days fo state-
hood—if that affected the court system,
and other recent changes. I know the
number of attorneys has mushroomed.

A: Ithink there were 13 or 15 attorneys
when I came in 1948. Now there are over
1,800 in Anchorage. More attorneys create
more litigation. If you don’t have litigation
you aren't going to have attorneys—or [ don't
know which comes first (chuckling)! Qur
experience in the court system seems to be if
you put a judge some place, you get lots of
cases. So maybe the availability of the court
system brings in litigation. I don’t know. I
guess it'’s probably a combination of both.

Q: Do you think this has affected the
application of justice?

A: 1t has affected delivery. Any time you
get more attorneys, it affects the ability to
give swifter service to the public, whether
criminal or civil. Another thing, with more
people, cases are more complex with more
scheduling problems, more people on vaca-
tions or emergencies. You have to continue
cases more,

Q: You're saying that the more attor-
neys, the slower it goes rather than faster?!

A: To a certain extent. It is slower
unless you balance. If you don't have enough
judges the system doesn't work. If you don't
have enough attorneys, the system doesn’t
work. If you get more attorneys and not
enough judges, you clog up the system, par-
ticularly in criminal cases, if you don't have
policemen to investigate, if you don't have
district attorneys to prosecute, if you don’t
have counsel to defend.

It's one of the big problems in the
administration of justice. When I say that, [
include civil cases as well as the other. Get-
ting the right combination so you have the
quality within the system to deliver. In the
final analysis, it's like opening a store: if you
get too many customers, you gdet the mer-
chandise all mixed up.

Q: Is there anything distinctive to the
Alaska system apart from the newness?
The vast territory, for instance?

A: Distances do affect the delivery of
service. We send people to Unalaska, Cold
Bay, Dillingham, Cordova, Valdez—Valdez
recently got a judge, Palmer, Glennnallen. It
takes a day to get there and you've lost a
day’s work, both for the attorneys and the
judge.
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as fair as possible’

Q: Is there anything unique up here
in the application of law or in the type of
cases?

A: Probably Alaska has had a slightly
higher crime rate over the years for the sim-
ple reason that many people up here are
away from home. People tend to be re-
strained around people they know. We've got
a much more transient population. In busi-
ness dealings also. If youre dealing with
someone you haven't dealt with before, that
tends to create controversy. It may account
for many civil lawsuits.

I'm a great believer that stability is a big
factor in many things in life. If you live in the
same community many years, chances are
you're going to be much more stable in what
you do than if you go to some other place
where nobody knows you.

It probably answers many questions in
regard to the nation. We have become so
mobile. It's broken down the home, the
stability of communities where people know
each other, interact with each other, do
business with each other, socialize with each
other. I'm not saying it’s bad but I think it's a
problem.

Q: Could you outline the routine of a
typical Judge Moody day?

A: We began specializing—criminal
cases or civil cases—in the last few years.
When [ was first on the bench in 1962, we
had three judges: Fitzgerald, Davis and
myself. (I replaced Judge Cooper; I was the
first replacement in Anchorage of a judge
appointed after statehood.) In those days
every time three cases came in we rotated
them without regard to what type of case it
was. Now we have four judges doing nothing
but criminal work and some probate and
children procedures. The others are on civil
matters.

So, at least in the last few years, my days
have been quite routine. I have been the
calendaring judge who, with the help of the
calendaring people, assigns which judges will
try the cases and when. We have to estimate
how long a case will take for trial, whether
it's going to trial or going to settle, and hear
pre-trial motions. I handle all of those. Or
practically all of them; they can preempt me
if they want to.

My typical morning, the first hour or
hour and a half, is to handle pre-trial mo-
tions in criminal cases. (Occasionally I go all
day but not very often.) Ordinarily when I
finish I go into the trial of a criminal case.
From 9 or 9:30 until 12 I try the case.

At 1:30 I go back in with the arraign-
ment. | arraign all felony cases—from six to
20 people a day. I give them a copy of the
indictment, tell them when they're going to
trial, tell them when they've got to sign their
motions, and set up hearings. And other
miscellaneous matters: many bail hearings
are held. Ordinarily I set aside half an hour.
About half the time I run over maybe 15
minutes, but most of the time I accomplish
all that. It’s done at a pretty fast clip!

Then I go back at 2 on the criminal case
until 4. Usually at 4 I'm handling sentencing
on cases I've tried previously. We've got the

pre-sentence reports which I've read on days
[ don’t have a jury trial. All these are broken
up from time to time by cases settling, not
lasting as long as we expected. But if some-

thing happens, they usually have a case
ready to go to trial the next day.

In the meantime I handie all probate
matters as recommended by the probate
master. | probably get 50 files a day to grant
or deny orders on recommendation of the
probate master. That takes up my extra time
so I won't be idle!

Q: How do you maintain a balanced
life?

A: Tlike to hunt and fish. The last few
years I haven't done much because the roads
and traffic got so bad. I kept a boat at
Seward for 16 years; took off every Friday
afternoon as soon as I could, fished every
weekend. When hunting season came I
hunted all the time. Also hunted rabbits.
Usually had a dog with me.

The first moose I got was in the 50%. |
killed it at 6 o'clock just before dark, half a
mile off the highway, which was the regula-
tion in those days. My wife and I were alone.
I not only had to butcher and skin it, I had to
carry it through the marsh in the night. My
wife had to keep getting water from a creek
in a little canteen; I was perspiring all the
time.

In those days Blondie’s Hamburger was
where National Bank of Alaska is now. It was
open all night. We got in about 6 o’clock in
the morning, worse off than the moose,
covered with blood. We came in and had
hamburgers. I went to bed and didn't get up
for 30 hours. I swore after that I'd never get
another moose.

I belong to the Captain Cook Athletic
Club. I swim half a mile every day and have
since it's been open. I walk to and from work
a mile each way every day. Always have a dog
and give him exercise. I was raised on a farm,
always got up early.

I'm an avid reader I subscribe to
Business Week, US. News and World
Report, Time, Newsweek, Reader’s Digest.
Both Anchorage papers. Current events,
history and geography. ...

My wife and I have traveled to China,
Australia, Brazil. China is really the most
interesting of any of them. So much history.
So much antiquity. It’s amazing what they
did. Particularly when you look at the Great
Wall—it’s hard to believe they could build it
even today with helicopters. To see what they
did 2,500 years ago is amazing. In the next
few years well do quite a bit more travel.
Maybe Europe this summer.

Q: Did you do legal work in the
Army?

A: No. I joined the Army National
Guard my first year in college, 1933, during
the depression. We got $2 a drill once a
week. That was big money. Everybody tried
to join if they could. That dollar a week
came in handy.

So I was in the National Guard all
through college; graduated May 1940. In
1940 war was on the horizon, we had to go
on July 1 for two weeks’ training. While we
were there, they passed the Mobilization Act
of 1940; I was called to active duty Novem-
ber 1940.

When | came to Alaska after the war, |
had terminated but I was still on accumu-
lated leave. I came up with the Cffice of Price
Administration as an investigator-attorney. I
arrived April 22, 1946. Landed in Juneau
first, and trained for two weeks.

I told Florence Knox (she was from
Anchorage, down there training the same as

I was) that [ was interested in getting a job as
an attorney rather than as an investigator.
She said her fiance was looking for an attor-
ney for the Corps of Engineers. He met us at
the plane. “Are you still interested in that
job?” I said yes, and I accepted the job
that day.

Q: Anything of note in the job with
the Corps?

A: Northwest Airlines was the first
international airline to come through here.
The Corps of Engineers had to okay it. We
didn’t have an airport except at Merrill Field.
Big passenger planes had to come in to
Elmendorf. We negotiated with Northwest;
they had planes going to Japan. That was in
1947.

Probably the most interesting part . . .
there was a lucrative business busing people
working at Ft. Richardson (then it was
located where Elmendorf now is). They had
competing buses, none of them worth a
darn. Usually the passengers had to get out
and push them through the mud, or hitch-
hike in because they wouldn’t run. We didn’t
have any paved roads (only two blocks). You
can imagine getting up in the morning, get-
ting on one of those old buses. No heat. You
didn't know if you were going to get there
or not.

When I first came, I stayed at the West-
ward Hotel for $6 a day, can you believe it?
You could only stay six days, due to the boat
strike. (We were investigating sales of liquor;
we were authorized to buy up to three drinks
a day to see whether they were violating the
liquor law—which was the best job I ever
had. Free drinks at government expense!)

We bought our home in 1952 and have
been there -ever since. We were the last
house in the city limits, and now we're almost
in the middle of the city, on the corner of

11th and Cordova.

Q: How was your legislative experi-
ence?

A: Very interesting. I enjoyed it im-
mensely. | was seriously considering this past
spring, retiring early and running for the
legislature. But I would have sacrificed my
right to come back as a judge.’

The only office we had was our desk in
the legislative chamber. The only place we
could congregate was where we had coffee
and donuts. Other than that, we stood out in
the hall. We had conference rooms for com-
mittee hearings. People have gone too far in
what’s necessary for carrying on government,
too elaborate in offices and staffs. I don't
think they need them. But 1 guess thats a
matter of perspective.

Q: What people stand out in your
tnind as memorable over the years?

A: Bob Bartlett, Bill Egan and Ernest
Gruening. They had had a lof of experience
mn regard to government. It was my privilege
t0 campaign with Bartlett in the last ter-
ritorial election, to campaign with Egan and
serve in his cabinet, and to know Gruening.

The combined experience in what they
could show you, you couldn’t get in all the
books in the world. It was something you
couldn't expect in a lifetime. I'm sure they
meant more to me than I realize even today
in carrving on government. They were
honest. They knew everybody by name, They
reacted on an individual basis to everyone. |
think they contributed immeasurably, cer-
tainly to Alaska and to everybody they came
in contact with. I don't think we have any-
thing like it today, much as people try. Here
again, you get too many people, you just
can't do it. It was a fabulous experience.

Bartlett and Egan were campaigning
statewide. That's how I got to know them. I
was running at large in the Senate. Many
times theyd come by, they had a plane,
they'd say do you want to come along?

It was interesting campaigning in those
days: we only had one radio station. I think it
cost $10 for two minutes. We'd go down and
tape our statement, then they would play it,
the same thing over every two or three days.

We all got together and gave $100 to the
Democratic Party. They put our picture on a
poster. When they got them made up, wed
go to a bar, a cafe and ask if we could put
that one big picture in the window. That’s
the way we advertised. We didn't have any
media consultants. Didn't have any dis-
closure laws. Nobody had anything to gain.
What did we get: $15 a day in the legislature,
and per diem I think of $10. And our trans-
portation to and from. That was at the
beginning and end, not every week. We had
60-day sessions.

Q: Was your overseas experience
interesting?

A: Twentin as a private, went to Officer
Candidate School, graduated as a Second
Lieutenant. I stayed on at Signal Corps OCS
(Fort Monmouth, N.J.) as personnel officer
for two years. Became adjutant to the Com-
manding Officer and was co-commander for

[continued on page 20]
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Moody. ..

From $75 to the bench

six months. Then I went overseas as the
executive officer to a heavy construction bat-
talion. We were attached to the Fifteenth
Army, putting in heavy telephone lines. 1
went over as Captain and came back as
Lieutenant Colonel.

We landed in France just before the
days of the thousand-plane air raids on Ger-
many. It was a tremendous experience to see
and to hear a thousand planes going over
with bombs. As far as you could see. It’s
unimaginable. We foliowed in a few weeks
later; the devastation was tremendous; you
could understand why the Germans couldn’t
last long.

Another unusual experience: we were
transferred to the Pacific. We got on a Dutch
merchant ship in Marseilles; spent 63 days
on that ship—we had one day ashore at the
Panama Canal and one in Hollandia, New
Guinea. When we got to the Philippines, we
sat there for five days with troops and equip-
ment. Finally somebody came on board and
said you shouldn’t be here; you should have
turned back to San Francisco. We said okay,
we'll go! Oh, no, welll send back some who
have been here five or six years. That was in
September; we left in December.

Q: s there any other subject you want
to address?

A: Of course I have lots of opinions but

. every opinion I have—somebody has
one opposite! It's not much use in my
expressing one unless I feel I can be helpful
to someone (chuckling).

[ have been, fortunately, happy in every
job I ever had in my life. I think that’s 95 per-
cent of life—if you're happy in your job. I've
never been out of a job a day since I've been
old enough to be in the market. Some of the
jobs I took I didn't like! But in my career I've
never had a job I didn't enjoy. I don't think I'd
stay—that’s too traumatic.

Q: What jobs didn’t you like?

A: T worked for 50 cents a day mixing
mortar and putting brick on buildings during
the summertime around Mobile when I
wasn't working on the farm. I worked for 15
cents an hour at college for the NYA
(National Youth Administration): raking
leaves, planting shrubbery, cutting grass. |
waited on tables three times a day for my
food. Then I usually worked three hours in
the afternoon for NYA until 1 got my $15
(maximum for the month). At night, begin-
ning at 8 o'clock I'd get a basket of apples,

sandwiches and milk and go by the fraternity
houses and sell them, from 8 to 11. T worked
a good eight hours a day. This was during
pre-law. I worked in law school though I
wasn't supposed to. I only had the waiting on
tables and, for my room, was the monitor on
the floor.

Q: In those years your parents must
have been unable to put you through
school.

A: Dad could not read or write but my
parents always encouraged us to go to col-
lege. I had $75 when I left to go to school:
got it from selling a cow I raised that had
been given to me by my Dad. Other than
that, I worked my way through school.

Kids should have to work at college; it 's
really bad if they go and have too much.
Even in the depression there were some peo-
ple who had money; many of them just threw
their lives away. When you see people like
that, you kind of appreciate that working
isn't so bad after all.

My parents were from Georgia originally.
I don't know whether you know what dipping

-turpentine is. The pine tree has sap and they

héve cups they hook onto the tree to get the
sap; then they distill it and make turpentine

Action taken on fee limitations

In recent months, action at the federal
court level has occurred in a case filed
against the Veteran's Administration relating
fo the “$10 attorney's fee limitation.”

The progress of this case is reviewed
here to bring members of the Bar up to date.

NOTICE TO ALL VETERANS
AND V.A. CLAIMANTS
REGARDING HIRING
OF ATTORNEYS
July 18, 1984

This is to advise you that on June 12,
1984, a United States District Court issued
a preliminary injunction enjoining the
Veterans Administration from “enforcing or
attempting to enforce in any way” the provi-
sions of 38 U.S.C. §§3404-3405, commonly
referred to as the “$10 attorney’s fee limita-
tion." National Association of Radiation Sur-
vivors v. Walters, et al, C-83-1861 MHP
(Northern District of California, June 12,
1984). The Court determined that the plain-
tiffs had a high probability of success on the
merits of their claim that the $10 fee limita-
tion violates both veterans’ due process
rights under the Fifth Amendment and their
right to petition the government and asso-
ciate freely under the First Amendment. The
preliminary injunction provides that it will be
effective pending trial on the merits or
further court order.

The Order means THAT YOU MAY
HIRE AN ATTORNEY OF YOUR CHOICE
AND PAY HER/HIM ANY AMOUNT YOU
AGREE UPON AND THAT THE TEN
DOLLAR ATTORNEY’S FEE LIMITATION
IS NOT CURRENTLY IN EFFECT. On June
20, 1984, the government appealed this
decision to the United States Supreme
Court. You are advised that the Supreme
Court might reverse or modify the District
Courts decision in whole or in part.
ACCORDINGLY, ANY FEE AGREEMENT
BETWEEN YOU AND AN ATTORNEY
SHOULD TAKE INTO ACCOUNT THE
UNCERTAINTY ARISING OUT OF THE
ABOVE FACTS. A further notice will be
posted in this location should the District
Court’s order be changed in any way.

To: Executive Director
State Bar Association

Re: NA.R.S. v. Walters

Dear Sir or Madam:

On September 5, 1984 we wrote advis-
ing you of a recent lower court decision in
the captioned case which held that attorneys
were free from the $10.00 fee limit in
veterans disability cases. We had been
directed by that order to request you to
promulgate the court’s decision.

Please be advised that on September 27
Circuit Judge Rehnquist stayed the District

-Court’s order pending consideration by the

Supreme Court. A copy of Justice Rehn-
quist’s Opinion and his Order is enclosed.

We believe you will wish to inform your
membership that the penal provisions of 38
U.S.C. §3405 which prohibit attorney’s fees
in excess of $10.00 are again in effect and
will be enforced.

Very truly yours,
Joseph P. Russoniello
United States Attorney

By: George Chris Stoll
Assistant United States Attorney
Oct. 9, 1984

To: Exe. utive Director
Stai - Bar Association

Re: Enciosed Notice in N.A.R.S. v. US.A.

Dear & or Madam:

T  :Inited States District Court in San
Franci. . . has ordered the United States to
publicize the attached notice. In compliance
with that order we are forwarding it to you
with a request that your organization dis-
seminate it to your membership by printing a
copy in your publication(s].

We wish to point out that the United
States has appealed from the District Court
order directly to the United States Supreme
Court and we expect to shortly seek a stay of
that order from Circuit Justice Rehnquist.
Should we be successful we will immediately
inform you.

Very truly yours,
Joseph P. Russoniello
United States Attorney

By: George Chris Stoll
Assistant United States Attorney
Civil Division
Sept. 14, 1984

Supreme Court of the United States
No. A-214

HENRY N. WALTERS,
ADMINISTRATOR OF VETERANS
AFFAIRS, ET AL., Appellants

V.

NATIONAL ASSOCIATION OF
RADIATION SURVIVORS, ET AL.

ORDER

UPON CONSIDERATION of the
application of counsel for the appellants and
the responses filed thereto.

IT IS ORDERED that the order of the
United States District Court for the Northern
District of California, Case No.
C-83-1861-MHP entered on June 12, 1984

and resin. Dad had a horse that he rode
about 12 hours a day to be sure the people
were dipping all the cups before they ran
over. As I recall, the most he ever made
riding was $75 a month. Later on he learned
to run the turpentine still itself. He did that
the last few years before he retired. '

There were six children in the family; 1
was the youngest. One of my sisters taught
me in the first grade in a country school with
seven grades: one room heated by wood in
the fireplace. The students had to go out and
cut the wood. I think it was a wonderful
experience. I don't think I would have
chosen it in those days, but it turned out to
be real nice. Like on the farm—I said I would
never farm again. I wouldn't mind owning a
farm; it's a wonderful life if you don't have to
do all the work!

Associate needed for
medium-sized law firm.
Minimum of 2 years
experience required.

Call 276-1358

and modified on July 20, 1984, be, and the
same is hereby, stayed pending the timely
docketing of an appeal in the above-
captioned cause. Should such an appeal be
so timely docketed, this order is to continue
pending this Court’s action on the jurisdic-
tional statement. If the appeal is dismissed
or the judgment of the United States District
Court for the Northern District of California
is affirmed, this order is to terminate auto-
matically. In the event that jurisdiction is
noted or postponed, this order is to remain
in effect pending the sending down of the
judgment of this Court.

Is/ William H. Rehnquist
Associate Justice of the Supreme Court
of the United States

Dated this 27th day of September, 1984.

Seattle Based Law Firm
Specializing in Construction & Surety
Seeks to associate an Attorney experienced in

COMPLEX CONSTRUCTION

AND

SURETY CASES

To work in the firm’s newly
established Anchorage office.

Send resume to:

Taylor, Bryan & Hintze
c¢/o AGC Building

Suite 912

1200 Westlake Avenue, North
Seattle, WA 98109

ATT: Kirby
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Resolution of attorrney cormplairnts

Nature of DR 1:102; Conduct prejudicial to

complaints: the administration of justice
DR 7-101(A)(1); Failure to seek
lawful objectives of client

Mr. B filed a complaint against his own
attorney, Attorney M, and the opposing coun-
sel, Attorney S, because of the actions they
took in disposing of a case against him. Attor-
ney M and Attorney S entered into a stipula-
tion on the amount of damages. Attorney S
agreed that Attorney M was left with the
impression that he would not need to appear at
trial. Once Attorney S realized that the stipula-
tion did not cover punitive damages and attor-
ney fees, she appeared at trial to request a
default and take evidence on the issues of puni-
tive damages. A private informal admonition
was issued to Attorney S for her failure to alert
Attorney M of her intended course of action,
and for her failure to advise the court fully of
the reasons that Attorney M was not present at
trial.

Mr. B also complained against his attorney,
Attorney M. Mr. B had not given his attorney
authorization to enter into a settlement agree-
ment or to stipulate to damages. Attorney M
was issued a private admonition for his failure
to seek permission from his client before stipu-
lating to damages. Discipline Rule 7-101 pro-
vides that a lawyer shall not intentionally fail to
seek the lawful objectives of his clients through
reasonably available means permitted by law.

Nature of DR 5-101; Conflict of interest

complaint:

Ms. T retained Attorney P to represent her
in an employment nonretention hearing. After
that representation ended, Attorney M, from
the same firm as Attorney P, appeared on
behalf of her former employer and its workers
compensation insurance carrier to defend
against her worker's compensation claim
against the employer. Because of similar issues,
as well as the fact that the accident took place
while the nonretention proceedings were tak-
ing place and involved a dispute with the same
employer, the Discipline Section determined
that the cases were “substantially related” as
the term is used in Aleut v. McGarvey, 573
P2d 473, 474-475, (1978). The Aleut case also
holds that “where one member of a law firm is
disqualified from representing a client, all are”
Supra at 476. A private admonition was issued
to Attorney M.

Nature of  Conflict of interest
complaint:

Attorney V represented Mr. P and com-
plainant, Mr. K, in a stock purchase agreement
in which Mr. K agreed to sell his stock to Mr. P.
Attorney V continued to be involved in negoti-
ations between Mr. P and Mr. K after the agree-
ment was signed. Soon after the agreement
was signed, Attorney V began to ally himself

Lawyer posits
new wave reform

by Russ Arnett

I go public if the Bar does not
accept these reforms.

Several years ago I described in the
Bar Rag existing but unutilized tech-
nology available for mastering the mass
of paperwork presented to the judiciary.
Briefs and such are often unread and,
because of their excessive volume, prob-
ably much should remain unread. I first
proposed that we return to the
scrivener. This got nowhere. I then leap-
frogged over present methods and ex-
amined the leading edge of technology.

My proprietary control program,
Synchronous Computer Analysis
Module (SCAM) involved components
many of which were being used by the
Court System. Since then Westlaw and
Lexis have done as I predicted in mak-
ing legal research electronically
accessible.

The attorney writing a brief would
give a paralegal the basic facts. The
paralegal would slip the “What is the
Law” (WHAA) diskette into his PC and
call up the menu card. Successive menu
cards appearing on the screen present
fact questions to be answered. The brief
is the product. It is entered from the
attorney’s PC through a modem into the
Court System computer.

Opposing counsel and the assigned
judge would be notified electronically
when the brief had been entered.
Security devices would be devised to
protect the integrity of the computer
data from the few bad apples found in
every profession.

If the judge wished to read the
brief, he could call it up on the PC in
his chambers. Briefs and other docu-
ments could be routed between cities
and courts, vertically and horizontally.
In the event of an appeal, a great saving
in costs would be achieved in preparing
the Record of Appeal.

The practicing attorney might well
ask how he would charge for a brief
involving perhaps 30 minutes work by a
paralegal and micro-seconds by the
computer. Clearly it would not be fair to
have the chargeable time based upon
paralegal rates or micro-seconds. Tech-
nology should serve the attorney as well
as the public. A Binary Shunt (BS) from

the computer to the attorney’s com-
puterized accounts receivable ledger
would base the charges on word volume
and would approximate the time
charges for precomputer briefs. To allay
fears, the billing shunt operates even
though the judge never reads the brief.
The client who complains of the
charges for a computer brief should be
told that he pays no more, and that this
system frees the attorney to attend to
more important matters of the client.

I intend to copywrite SCAM, both
for self interest and because of what 1
view as a duty to my profession. I will
issue plastic cards to attorneys similar to
those issued by the Anchorage Bar
Association for use of the Xerox in the
court library. Charges would be reason-
able and possibly be reduced for attor-
neys in practice less than five years.

If the Bar chooses to ignore SCAM
and go its own way, my computer pro-
gram for laymen, “Is This Justice?’, goes
into networking. Store front centers
called PRO PER CENTRES and
located near courthouses will be fran-
chised nationally. Laymen who are par-
ticularly litigious would receive a vol-
ume unit cost reduction.

Definitions

Modem—Contraction of “more of
them” used in the South.

Kilo byte or nybble—Attorney in
mid-life crisis having obsessive attrac-
tion to secretary’s ear lobe.

Head crash—Sensation after night
at hospitality room during bar
convention.

Chip—Male chippy.

Remote terminal—Bethel airport.

Floppy or hard disks—Probably
relates to jelly fish reproduction.

VDT—Disease contracted - ifrom
computer technician.

Interface—Kissy-kissy. ;

Operating system—Technique de-
veloped for evenings during out-of-town
dispositions.

" Winchester—What it takes to get
service on your PC.

Plotter—how to fox the opposition.

Sequential access—lLady of the
night.

with Mr. P’s interests rather than keeping a
more impartial role. Attorney V continued to
represent Mr. P even after Mr. K retained a new
attorney. He knew, at least by that point, that
Mr. K’s position had become hostile to that of
Mr. P. He did not break off his representation
of Mr. P in the stock purchase matter until after
he received notice that Mr. K had filed a com-
plaint with his office. A private informal
admonition was imposed as the appropriate
resolution of this case.

Nature of Interference with Justice
complaint:

Attorney N knowingly permitted Ms. A, an
employee in her office, to represent a criminal
defendant in a case when Ms. A was not a
member of the Alaska Bar Association or
authorized to practice under applicable court
or bar rules. It was questionable whether Ms. A
could properly practice under Alaska Bar Rule
[V-44, but even if she were properly an intern
under the rule, she participated without super-
vision in a trial, which is not listed among the
matters that an intern may perform. Further,
there was no indication that Ms. A’s appear-
ance was sought under Alaska Civil Rule 81. A
private admonition was administered to Attor-
ney N.

Nature of DR 7-101; Failure to carry out
complaint: contract of employment

| VIDEO CONSULTING SERVICES

— an aid to attorneys —

¢ depositions on video tape
® preparing witnesses

® preparing your arguments
in our studio setting

220 HUNT BLDG.

276-2553

Attorney J was retained in 1979 to repre-
sent Ms. T, who was a defendant in a civil law-
suit. The plaintiff’s attorney brought judgment.
Attorney J did not send a copy of the motions
to Ms. T on the basis that he did not seem to
have her current address. No response was
filed fo the motions; Attorney J stated that he
felt that there was no defense to either motion.
A private informal admonition was issued to
Attorney J based on his failure to make reason-
able efforts to inform his client of the pending
motions against her and his failure to inform
the court that he could no longer take effective
action on his client’s behalf because he had
lost contact with her. He was advised that he
should have attempted, at a minimum, to send
copies of the motions by certified mail to Ms.
T’s last known addresses. If that attempt to
locate her failed, he should have advised the
court that he no longer had contact with her
and sought permission to withdraw.

Nature of DR 7-104(A); Communication
complaint: with client of another attorney

Attorney L closed a sales transaction
directly with Attorney P’s client. Attorney P was
retained by Mr. S to represent him regarding
the sale of real estate that he co-owned. Mr. S
went on his own accord to Attorney Ls office
and advised her that he wanted to close the
transaction as soon as possible and without
further involvement of his attorney. A private
informal admonition was issued to Attorney L
for closing the sales transaction without con-
sent by opposing counsel. The Discipline Sec-
tion found that Attorney L should have, at a
minimum, advised Attorney P that she felt that
Mr. S was no longer represented by counsel
and that she intended to close the transaction
with Mr. S in his absence.

reviews, Shepards, and Insta-Cite

literature.

PLEIADES COMPUTER RESEARCH SERVICES

WESTLAW searches: case law, federal statutes & regulations, law

DIALOG searches: business/economics, current affairs, education, energy
& environment, government, materials science, medicine & biosciences,
patents & trademarks, science & technology, social sciences & humanities

DOCUMENT DELIVERY service: retrieval and delivery a.s.a.p. of any
court opinion, journal article, statistical data or other information cited in the

FOR MORE INFORMATION, contact PLEIADES at (907) 276-0617 or
900 West Fifth Ave., Suite 520, Anchorage, Alaska 99501.

EXTRA FEATURES:

e  Multiple copies every month
for only 25¢ each

¢ 10% discount on
WESTLAW computer ®
research with Pleiades

e Full slip opinion service at
discount rates e

ALASKA CASE NOTES:
THE ALASKA DIGEST

Monthly summaries and quarterly indexes for the Alaska Supreme Court
and Court of Appeals—a service prepared by Pleiades Research Group, 900 West
Fifth Avenue, Suite 520, Anchorage, Alaska 99501. Phone: (907) 276-0617.

NEW FEATURES:

¢ Distribution within seven working days of
the court’s release of opinions at the end of
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Federal court opinions—summaries and
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jurisdictions
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differences in the products. We ask those who received that advertising to accept those representations
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Bar takes position on federal judicial selection

The controversy surrounding the recommendation of Stephen Cooper to the federal
bench generated, along with high emotion, a good deal of misinformation.
The following articles and reprints from The Anchorage Times place the issue in

perspective as to the Bar’s position.

August 27, 1984

The Honorable Frank H. Murkowski
United States Senate

317 Hart Building

Washington, D.C. 20510

Re: Alaska Federal Judge Appointment
Our File 990003.13

Dear Senator Murkowski:

By letter dated ‘August 9, 1984, the
delegation from Alaska recommended to the
President the name of Stephen Cooper as a
nominee for the newly created U.S. District
Court seat in Alaska. Your nomination was
forwarded to the President before the Alaska
Bar Association had an opportunity to notify
its membership of the new position or other-
wise assist in the nomination process.

" A Federal Judge is appointed for life and
can have a significant impact upon the inter-
pretation and enforcement of Federal Law.
is imperative, in our opinion, that tt
membership of the Alaska Bar Associatic
be given the opportunity to indicate the
interest in the position and participate in
poll in order that the delegation has
chance to select their nominee from a list o.
qualified candidates. - =~

On July 23, 1984, at the swearing in
ceremony for H. Russ Holland as a United
States District Court Judge, for the District
of Alaska, Senator Stevens had the following
to say:

. “It is one of the privileges that I have had
to be able to participate in the selection of
the judges who have been appointed since |
have been in the Senate. And it is not a task
that is over. WE NOW HAVE A NEW
FEDERAL JUDGE IN THE BANKRUPTCY
ACT, WHICH HAS JUST BEEN PASSED.
ALASKA WILL GET ANOTHER FED-
ERAL JUDGE. THAT SAME ACT PRO-
VIDES FOR FIVE NEW COURT OF
APPEALS JUDGES. AND, WE ARE
HOPEFUL THAT ONE OF THOSE WILL
COME OUR WAY. SO HAVING ESTAB-
LISHED . A PARTNERSHIP REALLY
WITH THE BAR IN TERMS OF REVIEW-
ING THOSE WHO SEEK APPOINT
MENTS, WE WILL SOON BE GOING
THROUGH IT AGAIN.

I AM REASSURED, REALLY, IN THIS

PROCESS, THAT THE PROCESS DOES

IN FACT COME UP WITH PEOPLE IN

WHOM WE CAN ALL HAVE CONFL

DENCE .. ” (Emphasis supplied.)

With the above in mind, the Alaska Bar
Association respectfully requests that the
nomination process be reopened and that
the Bar be given time to (1) solicit the names
of those interested in the position, and
(2) conduct: a poll similar to the one con-
ducted earlier.

No criticism of Stephen. Cooper can or
. should be 1mphed from this request It is the

‘process of selection with which the Alaska
Bar Association i 1s concerned
Sincerely,
ALASKA BAR ASSOCIATION

By HaroldM Brown Presndent

September 12, 1984

Harold M. Brown, President
Alaska Bar Association

Post Office Box 100279 -
Anchorage, Alaska 99510

Dear Hal:

Thank you for the copy of the letter you
sent to Senator Murkowski regarding the
Delegation’s recommendation to the Presi-
dent of Stephen Cooper for the new judge-
ship created in the United States District
Court in Alaska.

As you know, Senator Murkowski has
stated that it would be wise to begin anew
the selection process for this position. It will
be my goal to assist Frank in any way that I
can to ensure that the Alaska Bar Associa-
tion and the general public have adequate
input into the selection process.

At the same time this process is being
conducted, and if it does involve another
advisory bar poll, then it would be my
request that we solicit an advisory poll on
individuals who are interested in. being
recommended by the Delegation to the
President for appointment to the United
States Court of Appeals for the Ninth
Circuit.

We have no commitment that we can
get an Alaskan named as one of the five new
Ninth Circuit judges. 1 do believe, however,
we have a strong position from which to seek
an Alaskan appointment.

When we discussed the Ninth Circuit
positions earlier it was my hope that a
recommendation of possible candidates or
one candidate from Alaska could be
developed and forwarded to the President
for his consideration. However, it soon
became clear that it was impossible to
develop a recommendation in a timely
manner.

The President’s counsel, Fred Fielding,
has been informed of the Delegation’s
interest in a Ninth Circuit appointment.
However, since it is apparent that the Presi-
dent will not have the opportunity to fill all
five of the new judgeships this year, we still
have the opportunity to recommend a
qualified candidate or candidates to the
President. If you and the Board of Governors
are agreeable to it, it is my suggestion that
we proceed as expeditiously as possible on
obtaining the advice of the bar and the
public on the appellate court posts, no
matter what course of action is finally
decided upon with regard to the District
Court vacancy.

In the meantime, Mr. Fielding's office
has been notified of the delay in our making
a new recommendation to the President.

;Wiﬁh best wishes,

Cordially,
Ted Stevens

Resolutlon

On August 23, 1984, the Board of
Directors of the Anchorage Bar Associa-
tion then assembled’ with a quorum
present at a duly’ called meeting, re-
solved that the Anchorage Bar Associa-
tion does hereby request Senator Frank
Murkowski to reconsider and withdraw
the recommendation of Stephen Cooper.
as a candidate for U.S. District Judge for

" Alaska, pending solicitation of additional
candidates, the conduct of a bar poll, and
solicitation of public comments in order
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to assure that Alaska has the most hzghly
qualified candidate possible for position :
of.US. District Judge for Alaska.

. The resolution passed by a vote 8-0
in favor of the resolution and 1
abstention. '

« DATED this 24th day- of August,

»1984 at Anchorage. Alaska.

ANCHORAGE BAR ASSOCIATION
By: Richard Crabtree
Its: President

The Editor August 28, 1984
Anchorage Times
Box 40

Anchorage, AK 99510

Dear Editor:

Your editorial entitled “Who Picks the
Judges?” (August 26th) was unfortunately
replete with factual inaccuracies. I wish to set
the Times straight.

1) The Alaska Bar Association is not a
private club. To begin with, the existence of
an organized bar is recognized in the Alaska
Constitution. The Association was statutorily
created by the Legislature in the Integrated
Bar Act and is an instrumentality of the State
of Alaska (the University of Alaska, for exam-
ple, is also an instrumentality of the State).
The powers, duties, and responsibilities of
the Association’s governing body, its Board
of Governors, are set out-in Title 8 of
‘Alaska’s Statutes.

2) The Board of Governors has twelve
members and, in accordance with the law,
three of those members are non-attorney or
“public” members. The current public
members are Lew Williams, publisher of the
Ketchikan Daily News; Andonia Harrison,
current president of the Alaska Chapter of
the NAACP; and Glenda Straube, a Fair-
banks real estate agent.

3) Except for the approximately $6,000
it receives annually from the State of Alaska
to pay for the travel and per diem of the non-
attorney members on the Board, the Bar
Association receives absolutely no State
funds for the many activities which it per-
forms on behalf of the public interest and at
the direction of both the Legislature and the
Supreme Court.

4) The Bar Association is publicly
accountable for its actions. Unlike the
private organizations you mentioned in your
editorial, the Bar is in fact subject to
periodical performance audits by the Legis-
lature’s Budget and Audit Committee. There
is ongoing public scrutiny of the Bar’s
activities.

5) The Alaska Bar’s primary duties are
the admission and discipline of attorneys,
and its responsibilities in those two impor-
tant areas are delineated by the Alaska

Supreme Court in the Bar Rules, which are a
part of the Alaska Rules of Court.

6) The Bar Association is not a social
club or a voluntary organization. Unlike the
private groups to which you allude in your
editorial, in order to practice law in this State
an attorney must be a member of the Alaska
Bar and is subject to regulation by both the
Court and the Legislature. Not surprisingly,
not all attorneys are pleased with this
arrangement: the dues are very high
($310.00 per year) and the regulation
stringent. For instance, complaints by the
public against attorneys are investigated by
the Bar. In the last two years a significant
number of attorneys have either been
publically censured or suspended from the
practice of law by the Alaska Supreme Court
as a result of Bar Association investigations.

The Bar publishes notice of the Court’s

~ disciplinary actions in newspapers through-

out the State. Such notices have been car-
ried by the Times and resulted in a great
deal of interest by the public in the reasons

- why the Bar took such action against its own

members. Unlike fraternal organizations, the
Bar Association, when faced. with proven
unethical conduct by one of its members,
must often recommend to the Court that it
revoke the ability of that member to make a
living as an attorney. Does that sound like a
labor union to you?

Finally, since a Times reporter sat in the
room during. that part of the meeting
wherein the Board of Governors discussed
the recent flap over the hurried U.S. District
Court nomination, and since those discus-
sions were recorded, it is difficult to under-
stand how the Times can start out an
editorial with statements that are so patent a
fabrication.

Harold M. Brown, Bar President. never
once stated that he was “displeased with the
selection” of Mr. Cooper, nor did Mr. Brown
ever urge “the nomination be withdrawn," as
vour editorial states. In fact, Mr. Brown
stated that he didn't even know Mr. Cooper.
It was made clear by the Board during the
meeting that it objected solely to the way in
which the nomination process itself was
handled. It matters not who the nominee is,
only the manner in which Mr. Cooper was

nominated. [continued on page 23]

B-6 Sunday, 5+gust 26, 1984, The Anchorage Times

The Anchorage Times

Who picks

THE PRESIDENT of the
Alaska Bar Association is
displeased with the selection
of a new federal judge for
Alaska and is urging that the
nomination be withdrawn.
That raises the question of
‘ how come he happens to
‘ think a candidate for a
judgeship should bow out be-
cause the the head of the as-
sociation doesn't like him.
i ! i . A judge is a public official
i i who presides over matters
h : . that can affect the life, lib-
(g ot . erty and property of every
i . citizen of the land. Why
i should au elite group such as
i a bar, association figure in
the decision; as to who will
* judge rhe people? :

gives the bar association
. authority, to help select
judges. |
. © Federallaw says selection
- of federal' Judges i$ made by
. the presidént with the advice
of the Senate. The president
“-looks to the :Departmernit of
- Justice for; neminations. The
Depdnmenl of Justice has
its. own , procedure. for
- screening pO[enlldl homx
! . nees. -

‘judges are selected by a
more -complicated process
' that involves the governor
" and the Alaska . Judicial
Council, an agency created
by the constitution.

.The judicial council took it
upon itself to allow lawyers
to tell what they think of
candidates for judgeship.

bar association to poll its
members for ratings on the
qualities of the candidates.

- KEditorials

THERE IS NO LAW that -

State law says state '

The council asked the state .

- Reprinted from The Anchorage Times

the judges?

This. practice has appar-
ently led the bar association
president to believe he has a
vested right to say whether a
candidate should or should
not be a judge. |

THE BAR ASSOCIATION
is an exclusive organization.
Membership is ‘'open’only:to
lawyers. They pay dues into
their  treasury , and the
money is spent without ac-
countability . m a; pubhc
agency.

As a private dues paymg
organization; it ‘is similar to
the Knights .df Columbus,
Shriners, Rotary or Lions
Club, Anchorage Woman ]
Club or any one of many pro-
fessional organizations. - |

Some people consider the
bar association the lawyers’
labor union, It ‘watches out
for the best interests of the
professionand:its members.

There are no'doubt those
who would prefer to have
Teamsters’ Local 959 or the
state board of barber exam-
‘iners, tather than the bar as-
sociation, pick the men and
women who will judge their:
personal and. business . af
fairs. [

By using an extraneous or- i i
ganization, the selection pro-
cess could avoid putting the
judges in a position where
they might feel beholden to
‘the attorneys who practice
before them. The power
structure of the state court
isystem today ‘has some of
the earmarks of the special
domain of lawyers.

It would be better if the
courts were a place where
the people, not lawyers, are
represented on the bench.
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1984 Ethics opinions...

-

Ethics Opinion 84-11

1]

Re: Communication by Attorney With Government Employee During and
Regarding Subject Matter of Litigation Without Consent of the Government'’s
Attorney

The Ethics Committee has been asked whether Alaska Bar Association Ethics
Opinion No. 711, relating to communications with employees of parties, prohibits
an attorney from communicating with a governmental employee in the following
circumstances. The attorney, representing a public interest organization, has com-
menced suit against the Legislative Affairs Agency and three of its employees alleg-
ing that denial of access to the Legislative Teleconference Network violates various
constitutional rights of the plaintiff. Plaintiffs counsel wishes to interview the
Juneau Teleconference Manager, who is not a defendant in the lawsuit, without the
consent of counsel for the defendants.

The relevant provision of the Code of Professional Responsibility is DR 7-
104(A)(1) which provides as follows:

During the course of his representation of a client, a lawyer shall not:

Communicate or cause another to communicate on the subject of the
representation with a party he knows to be represented by a lawyer in that
matter unless he has the prior consent of the lawyer representing such
other party or is authorized by law to do so.

Ethics Opinion 71-1, which was based upon Canon No. 9 and interpretations of
DR 7-104(A)(1), which had not yet been adopted by the Alaska Bar, interpreted the
scope of those rules as follows:

{A] lawyer is ethically permitted to communicate with employees of a
governmental entity concerning a matter in controversy between the party
represented by the lawyer and the governmental entity, so long as that
communication is not made with employees of the entity who may
reasonably be thought of as representing the entity in matters related to
the matter in controversy, and assuming that full disclosure of the lawyer’s
representation and the connection of that representation and the connec-
tion of that representation to the communication is made. {Emphasis
added])

The prohibition relating to communications by an attorney with a party
represented by counsel have been adopted in substantially the same form in Rule
4.2 of the Model Rules of Professional Conduct adopted by the American Bar
Association in 1983. The comment to Rule 4.2 supports the position stated in
Opinion 71-1 and provides some additional guidance. That comment provides in
part:

In the case of an organization, this Rule prohibits communications

by a lawyer for one party concerning the matter in representation with

persons having a managerial responsibility on behalf of the organization,

and with any other person whose act or omission in connection with that

matter may be imputed to the organization for purposes of civil or

criminal liability or whose statement may constitute an admission on the
part of the organization. If an agent or employee of the organization is
represented in the matter by his or her own counsel, the consent of that
counsel to a communication will be sufficient for purposes of this Rule.

Compare Rule 3.4(f). This Rule also covers any person, whether or not a

party to a formal proceeding, who is represented by counsel concerning

the matter in question.

Rule 3.4(f), referred to in that comment provides that:
A lawyer shall not:

NEW ALASKA NATIVE
LAW SECTION FORMED

The Board of Governors recently granted a request from Lloyd B. Miller, of
Sonosky, Chambers, Sachse & Guido to authorize the formation of the Alaska
Native Law Section. The new Native Law Section will provide a forum for those
attorneys whose practice touches such areas as ANCSA regional and village cor-
porations, regional non-profit corporations, Indian Reorganization Act (IRA) and
traditional Native tribal and corporate entities, ANILCA subsistence issues, con-
flicts in jurisdictional claims between tribal governments and state and federal
governments, and the Indian Child Welfare Act. Particularly in light of the current
attention focused on “1991” issues and “sovereignty” issues, the Board of Gover-
nors agreed that with the new Alaska Native Law Section there will now be one
central place where the interests of Section members in Alaska Native affairs may
be addressed. In the past, attorneys interested in ANCSA and related matters have

turned to the generalized sections on Natural Resources Law, Corporate Law

Administrative Law and Business Law. . , »
Bar members interested in joining the new Section should so advise the
Alaska Bar Association or directly contact Interim Chairperson Lloyd Miller (2550
Denali, Suite 1500, Anchorage, Alaska 99503, 338-6377). A notice will then be
sent out to all interested members fixing the date and place for the first organiza-
tional meeting to elect officers and discuss future Section activities. 5

(f) Request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:

(i) That person is a relative or an employee or other agent of a client;
and

(ii) The lawyer reasonably believes that the persom’s interests will not
be adversely affected by refraining from giving some information.

The job description of the Juneau Teleconference Manager includes:
(1) Contact with legislators.
(2) Supervises and trains Juneau Teleconference staff.

(3) Responsible for scheduling, preparation of backup materials for
teleconference.

(4) Develops procedures and forms to insure efficient operation.
{5) Responsible for routine trouble reporting.

{6) Moderates audio and video teleconferences.

(7) Explains Division policy for routine questions.

(8) Responsible for community development (general publicity, sched-
uling, questions) in Juneau.

(9) Reports regularly to Coordinator.

In coordination with the Anchorage Teleconference Manager, the Juneau Manager
has a joint responsibility for equipment repair and inventory, and moderator update
and orientation. The Juneau Teleconference Manager is hired by and responsible
to the Teleconference Coordinator. In turn, the Teleconference Coordinator is
responsible for determining teleconference policy, supervising teleconference staff,
and other matters. The Teleconference Coordinator reports regularly to the
Director.

Based on the foregoing, it does not appear that the Juneau Teleconference
Manager is a person who may reasonably be thought of as representing the entity
in matters related to the matter in the controversy, nor would she be thought of as
having managerial responsibility on behalf of the Legislative Affairs Agency or the
Teleconference Network. Similarly, it would not appear, utilizing as a guideline the
standards applicable under Rule 4.2 of the Model Rules of Professional Conduct,
that the acts or omissions of the Juneau Teleconference Manager would be imputed
to the Legislative Affairs Agency or the named defendants for purpose of civil liabil-
ity or that the employee’s statements would constitute an admission on the part of
the organization. In fact, the answer filed by the state, while admitting certain
representations made by the Juneau Teleconference Manager, specifically denies
that those statements accurately reflected the Legislative Teleconference Network
policies and procedures.

Based on the foregoing, it is the opinion of the Committee that plaintiff's
attorney may seek to interview the Juneau Teleconference Manager without the
consent of the attorney representing the named defendants, and such conduct will
not violate the Code of Professional Responsibility. Conversely, it is the opinion of
the Committee that the attorney for the defendants may request the Juneau Tele-
conference Manager to refrain from being interviewed by the attorney for plaintiff
or from voluntarily giving any relevant information to plaintiff or its attorney. There
is no indication that the employee’s interest will be adversely affected by refraining
from giving any such information and the employee’s interests, if any, in the context
of this litigation, would appear to be identified with the interests of the party
defendants.

Whether an employee of an entity may reasonably be thought of as represent-
ing that entity in matters related to the matter in controversy is a determination that
must be made based on the facts and circumstances of each particular situation.
Accordingly, the result reached by the Committee is limited to the factual situation
presented.

Adopted by the Alaska Bar Association Ethics Committee on November 1,
1984.

APPROVED BY THE BOARD OF GOVERNORS on November 9, 1984.

Bar takes position

During the recent swearing-in of now
U.S. District Court Judge Holland, Senator
Stevens publically announced that Alaska
had been given a third U.S. District Court
judgeship. As was followed in the selection of
Judge Holland, Senator Stevens stated that
Alaska’s Congressional Delegation would
again seek the involvement of the Bar
Association in the solicitation of interested
candidates and in the polling of its members
as to each candidate’s suitability for a lifetime
judicial appointment. Inasmuch as the Bar
had been publically apprised that the advice
of its members would again be requested in
filling this third federal judgeship, the Bar's
expressions of concern are justified 'jﬁ light
of the ensuing events.

- The Bar Association does agree with
the Times that a federal judge is a public
official who presides over matters that can
affect the life, liberty, and property of every
citizen. For that very reason, and because
the Association’s membership possesses,
whether you wish to recognize it or not,

obvious firsthand and very relevant experi-
ence concerning the actions and appropri-
ateness of its own members, the Bar would
like an opportunity to provide the Delega-
tion and the public with its opinion as to the
qualifications of those being considered for
the new federal judgeship.

The public can only benefit from a poll;
and such a poll does not preclude the public,
itself—the Times included—from making its
opinion known. The work of the Association
is serious business carried out in the public
interest and the Times is remiss in so clearly
misrepresenting the Alaska Bar’s organiza-
tional structure. I am always surprised when -
you selectively decide who should. and
should not have a voice.

Sincerely,

Randall P. Burns
Executive Director
Alaska Bar Association
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Judge Moody Roast

Date: Thursday, December 13, 1984

Time: Cocktails (hosted) 5:30-7:30 p.m.
Dinner 7:30-8:30 p.m.
Program 8:30-on

Place: Captain Cook Hotel
Cost: $35 per person

Includes sit-down dinner of prime rib, wine at the table, gratuity, and contribution towards

a gift for Judge Moody.
Harry Branson, with the Welcome and Introductions Stanley Ditus, Master Orator and Roaster
Judge Seaborn Buckalew, as Master of Ceremonies Gail Roy Fraties, Roaster
Justice Daniel Moore, Roaster John Murtagh, Roaster
Chief Judge James Fitzgerald, Roaster Gene Williams, Roaster

The Honored Guest, Judge Ralph Moody, Roastee

Reservations: Branson, Bazeley & Chisolm
601 West Fifth Avenue, Suite 920
Anchorage, Alaska 99501
Telephone: 272-8591

Prepayment preferred

Year-end Christmas Sale!

7"@% ALASKA BAR ASSOCIATION
ILVER ANNIVERSARY POSTERS!

A ‘wonderful, colorful gift for your office, relatives or friends!

LIMITED EDITION OF 200 SIGNED AND NUMBERED POSTERS SILVER ANNIVERSARY BAR POSTER ORDER FORM!
BY AYSE GILBERT, ALASKA ARTIST Please send 1984 Silver Anniversary Bar Assn. Poster(s).
{No.}
Size: 35" x 15" TO: Name of Recipient
Mailing Address
Available at $20 per poster. City, State, Zip Code
. Please Note: If sending more than one poster, please be sure to provide us with all the
The Bar will mail them anywhere, first-class appropriate addresses. We will bill you separately. :
in strong cardboard mailing tubes. PLEASE Name
BILL: Mailing Address
Order by calling the Bar office directly, at 272-7469, City, State, Zip Code
or use the order form accompanying this ad. Please contact Kelly Klemper at the Bar Office with any questxons you might have.

/ Happy Holidays!
LESS THAN 100 LEFT, SO PLEASE ACT NOW!



