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...But coerced to
CO-Sponsor survey

By HaroLp M. Brown

Earlier this year, the Alaska, Ju-
neau and Tanana Valley Bar Asso-
ciations, the Alaska Judicial Council
and the Alaska Court System jointly
sponsored a comprehensive economic
survey of the Alaska Bar, receiving a
hefty 55 percent return on the more
than 1,900 questionairres distributed
to members of the Bar.

The survey is the first of its kind in
Alaska, and the data have provided
a fascinating picture of the practic-
ing attorneys throughout the state.

Among the findings: The average
attorney practices civil law full-time
in a large lawfirm (by Alaska stand-
ards) in Anchorage. He is 40 years
old, has 11 years of experience, bills a
little over six hours a day, works a
45-hour week and has an adjusted
gross income from the practice of law
of $78,300.

We have not yet reported on the
comments received from respondents
to the survey. Some, of course, said
things that cause even me, an exper-
ienced older member of the Bar, to
blush. Most comments concerned
the perceived failure of the Bar to
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Tanana Valley rebels against Bar

Hal Brown, “Honorary Ungrateful Son,” also played with “Grateful Dads” in

Juneau. See convention coverage, pages 4 and 6.
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Secession talk
is rampant

In amove guaranteed to send shock
waves throughout the State, the
Tanana Valley Bar Association has
thrown down the gauntlet to the
Alaska Bar Association and has
directly challenged its authority and
wisdom.

Related Story Page 16

June 23, 1989, began as any other
Fairbanks summer day; warm, beaut-
iful, pristine. No one could have
guessed what lay ahead.

Bar Rag reporters are now faced
with the task of reconstructing the
June 23, 1988 meeting of the Tanana
Valley Bar Association and the carn-
age that followed. This can best be
done by a review of the minutes
taken of that meeting and sifting
through the memories, now fading,
ofthosein attendance on that fateful
day. A picture does now emerge.

Mary Hughes, President of the
Alaska Bar Foundation, traveled to

Continued on page 21

Bankruptcy filings climb by individuals

“People don’t file bank-
ruptcy when things start going bad,
but when things are about to go
better.”

Michael Schneider to
the contributing writers
committee of the Bar Rag

By JamiLia A. GEORGE

ccording to at least one local.
Aattorney, whose recollection

of law school is certainly
fresher than this writer’s, we might
be able to make some sense out of the
significant rise in bankruptcy filings
in recent months.

Or can we?

A statistical base has been moni-
tored for this district since 1984. Re-
flected in that base is the startling
conclusion that in fact “things are
not about to go better.” 1987 saw a 49
percentincrease over 1986, therecord
to this point. In 1988, filings dropped
by more than 10 percent over the
previous year.

Now, we all know that things did
NOT suddenly get better in 1988,
rather, property foreclosures hit a
record high for this state and oil
revenues declined dramatically. Sud-
denly bankruptcy filings for Janu-
ary 1989 through May haveincreased

more than 17 percent over this same
period in 1988.

What does all this really mean?

It means that we are now one full
month ahead of filings for this same
period last year. It means thatnearly
90 percent of the bankruptcy filings
are chapter 7 liquidations compared
to 63 percent in 1984.

-In just two years, chapter 7 filings
have risen 8 percent. Chapter 11
reorganizations have gone from 26
percent in 1984 to less than 6 percent
through May, 1989. Chapter 13 wage
earner plan filings have likewise
dropped. None of these figures is
representative of the massive number

.of conversions which occur annually

due to many factors, from the non-
viability of plans for reorganization
to the debtor’s non-compliance with
the Federal Rules and Bankruptcy
Code. 2

Anchorage, of course, leads the
pack, with 491 total filings through
May of this year compared to 86 for
Fairbanks, same period.

If indeed, “smart people file bank-
ruptcy when things start to go bet-
ter,” then a growing number of the
state’s population would seem to
know more than what can be gleaned
from sinking property values and the

sharp tightening of credit.

When asked what factors might be
responsible for the rather heady in-
cline in recent filings, Bankruptcy
Judge Herb Ross said, “we have a
number of bankruptcy cases involv-
ingintelligent and financially talent-
ed people, who thoughtfully (or
thought that they were thoughtfully)
invested their wealth, and nonethe-
less got caught up in gears of nega-

tive leverage, declining rental mar-
kets, and a shrinking and poorer
population. It shows how fragile
things are and how we can be whipped
around by events completely out of
our control.”

Where fortunes have been made
and lostin the market place, they are
now being made and lostin the bank-

Continued on page 19
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FROM THE PRESIDENT

There are several issues currently
brewing that are of importance to the
Bar.

Mandatory CLE

The Juneau Bar Association sub-
mitted a resolution at the annual
convention in June to establish a
program of mandatory continuing
legal education for all members of
the Alaska Bar Association. The
survey of the Bar recently completed
by the Alaska Judicial Council con-
cluded that slightly more than one
half of the members of the Alaska
Bar Association favored a program
of mandatory CLE, This survey result
was surprising. In years past, man-
datory CLE proposals generally have
been met with disfavor by the Bar.

The mandatory CLE proposal was
the subject of vigorous debate at the
annual business meeting at the con-
vention. Those favoring the proposal
pointed to the salutary effect it would
have on the level of training, com-
petence and the public’s perception
of the Bar. Proponents also contend-
ed that mandatory CLE would in-
crease CLE attendance and, thereby,
provide a basis for a stronger CLE
program. Opponents of the proposal
contended that a mandatory CLE
program would work a hardship on
non-urban practitioners (who are less
accessible to CLE programs), that it
was not productive to force any in-
dividual to become educated if he or
she was notindependently motivated
to do so, and that a mandatory pro-
gram was contrary to an Alaskan
spirit of independent choice. Ulti-
mately, those attending the business
meeting voted to refer the matter to
the Statutes, Rules and Bylaws com-
mittee of the Bar Association with
directions that the committee prepare
a proposed mandatory CLE rule for
submissison to the membership for
consideration and comment. After
the period for comment has passed,
the Board of Governors will deter-

Jeffrey Feldman

mine whether the rule should be pro-
posed to the Supreme Court for
adoption. The final decision, as is
always the case with Bar rules, will
rest with the Supreme Court.

Northern Justice Conference

For the past year, the Board of
Governors has been working with
representatives of the state court
judges, the federal court judges, the
Ninth Circuit Court of Appeals and
lawyers and judges in the western
provinces of Canada to plan a con-
ference of American, Soviet and
Canadian lawyers and judges in
Anchorage in June of 1990 to be
called the Northern Justice Confer-
ence. The conference is intended to
enable attorneys and judges in the
geographical regions adjacent to
Alaska to meet and discuss legal
issues of mutual interest including
issuesrelating tointernational trade,
the adminisitration of justice in
northern regions, problems associat-
ed with the legal treatment of native
populations and criminal justice pro-
blems unique to the arctic and sub-
arcticregions. The conferenceis plan-
ned to occur during the 1990 Alaska
Bar Convention and the meeting of
Alaska state court judges in Anchor-
age in June of 1990.

A planning meeting was held in
Juneau in June and was attended by
American, Soviet and Canadian rep-
resentatives. The planning confer-
ence was productive and enabled the
representatives of the three countries
to begin the process of identifying
and focusing both the topics and
format of the discussions of pro-
grams that will occur. Chief Judge
Alfred Goodwin of the Ninth Circuit
Court of Appeals has shown consider-
able interest in the conference and
has pledged his support. Chief Judge
Goodwin has also extended an invita-
tion to the conference to Chief Jus-
tice William Rehnquist and we are
hopeful that the chief justice or

another member of the United States
Supreme Court will attend and par-
ticipate.

The Board of Governors has not
yet made a final decision on whether
to go forward with the conference.
The matter will be discussed at the
Board of Governor’s meeting on
August 15. If you have questions
about the 1990 conference please
contact any of the members of the
Board of Governors or Bob Wagstaff,
who is the chairman of the 1990
planning committee. If you have
opinions or thoughts about the con-
ference please make them known so
that they may be considered by the
Board.

Sunset

Like other boards and commis-
sions, the Alaska Bar Association is
brought up for periodic sunset consid-
eration and review by the Alaska
legislature. Last year, a bill was sub-
mitted to extend the Bar Association
for another three year period of time.
The bill was held in committee by the
chairman of the senate judiciary
committee, Senator Jan Faiks, and
the bill did not pass. As a result, the
Bar Association is in the “wind up”
phase and is scheduled to expire as a
creature of legislative enactment as
of July 1, 1990.

The failure of the legislature to
pass legislation extending the Bar
Association has trigigered a number
of questions. For example it is not
clear that legislative enactment is
required. The Alaska state constitu-
tion refers in several places to the
“organized bar” and some have
argued that the Bar Association is
actually a creature of a constitution
and does not requite legislative en-
dorsement.

The Alaska Supreme Court has
communicated its desire that the Bar
Association continue in existence
and hasindicated thatit will adopt a
rule re-establishing the Alaska Bar

THE EDITOR'S DESK

With this issue I begin my second
year as Editor of this esteemed publi-
cation. We were able to publish six
times last year and are hoping to do
thesame this year. We still are exper-
imenting with colors and may, at
some time in the future, arrive at one
that we all agree on. Until then, we
will keep you guessing as to what
color the next edition will be.

We have also brought some new
blood to the paper and are receiving
growing support from the Bar. This
may well be our greatest accomp-
lishment, for the more input we re-
ceive from you, the better the paper
will be.

Samantha Slanders has received
mixed reviews this year. We do
appreciate her wisdom, but are debat-

ing now whether or not our budget.

can afford her services.

We definitely want to keep our
investigative staff in place and were
particularly pleased with several

Ralph Beistline

“scoops” that they obtained this
year. If you recall, it was Rag repor-
ters that broke the story on Elvis
Presley in Barrow; who first detected
oil spill rumors in Valdez; and who
revealed extraterrestrial activitiesin
statewide courthouses. We rely heav-
ily on these intrepid souls.

All in all, we view last year as a
successful one for the Bar Rag and
look forward to continued successes
in the future.

In closing, we express our thanks
and gratitude to Larry Weeks whos
has recently stepped down as Presi-
dent of the Bar Association, and our
congratulations to Jeff Feldman who
has recently assumed these duties.
We do appreciate the support receiv-
ed from the Board of Governors for
this publication and certainly look
foroward to working closely with
them in the future.

As far back as 1986, the Bar Rag
knew a scoop when it saw one.

Years, even months before even
they knew of theirimpending inves-
titure in 1988-89, Dick Savell and
Niesje Steinkruger were toasting
their appointment.

Meanwhile, Rag founder Harry
Branson (seated) was daydream-
ing of judicial fame. (Appropriate-
ly, Branson was appointed a U.S.
Magistrate on April 1, 1989).

Just three months later, Bran-
son attained even more acclaim as
his poem “World War I1,” (pub-
lished in the Bar Rag this year),
was performed by the renowned
Miss Millie in the Palace Saloon,
during the Fairbanks Golden Days
Festival at Alaskaland.

(The Bar Rag’s candid camera
never sleeps).

Association in the event that the
legislature fails to act during the
upcoming session to extend the Bar
Association by legislative enact-
ment. The continuation of the Bar
Association is a matter of import-
ance to all lawyers. If the association
were to be abandoned, matters relat-
ing to admissions and discipline
could be assumed by the Divisions of
Occupational Licensing of the De-
partment of Commerce and the self-
governance that is critical to an
independent bar would be jeopard-
ized. It does not appear that there is
unanimity among Bar members on
the issue of whether the association
would be better off operating under a
rule created by the supreme court or
under legislative enactment. In dis-
cussing thisissue with Bar members,
I have received a range of thoughts
and opinions about the perceived
benefits of each course. Older attor-
neys, in particular, who recall the
dispute between the Bar and the
Supreme Court in 1964 disfavor the
extension of the association by adopt-
ion of a supreme court rule. Members
of the Board of Governors will be
meeting with both the supreme court
and members of the législature to
discuss theissue and chart an appro-
priate course. Your thoughts and
opinions are solicited.

We look forward to a busy and
productive year and encourage and
solicit your help, support and criti-
cism. Please send us your thoughts
and comments on these issues, or on
any other matter concerning the
Association’s activities.
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Elect judges

This is in reply to the letter from
my friend Bob Bacon published in
the May/June issue of the Rag. Bob
argues that we should consider a
method of selecting and retaining
judges which does not involve a pop-
ular vote. He points out, that, at
times, part of the business of the
courts is to thwart the will of the
majority, and that subjecting the
judges to election attentuates their
ability to fearlessly do so.

I disagree, although his point ap-
peals to me greatly. I highly prize the
ability of the courts to spit in the eye
of the legislature. I recall a legislator
I knew a few years ago telling me of
voting for legislation even though
she knew it was unconstitutional.
However, I think that retention elec-
tions are a good idea, and serve the
public interest.

Decisions on issues of law are of
two sorts. One is simply to interpret
existing law. If this were the sole
funection of the courts, a good argu-
ment could perhaps be made that
pure merit should be the only criter-
ion for retention.

However, courts must also make
policy decisions and create new law.
A recent example against which I
bumped my nose is the Fireman’s
Rule, which precludes a public safety
official from recovering in tort for
negligently caused injury suffered in
the line of duty. The rationale for the
ruleis one of public policy. If a judge
is to announce and enforce such a
rule, he or she is a policy maker, and
in a democratic society policy mak-
ers should be responsible directly to
the public.

That means that to some extent
judges should be subject to public
displeasure with their decisions. On
the other hand, of course, it would be
grim indeed in a constitutional sys-
tem were judges to be selected and
competitively elected on the basis of
their appeal to the majority.

For example, let us suppose that
two judges who are not corrupt, senile,
lazy, intemporate or bigoted were to
sincerely decide that as a matter of
public policy and sound law, no terms
of imprisonment should be imposed
on criminals except in presumptive
or unclassified crimes. Suppose that
they wound up on the Court of Ap-
peals. Is the public not entitled to
disagree with them?

Bob says that there are jurisdic-
tions which have no judicial elec-
tions. It seems as though Section 2 of
the Fourteenth Amendment could be
read to require judicial elections of
somekind.Ithink, at any rate, thata
middle course between Texas-style
political judicial elections and fed-
eral-style life tenure is the best course
in an imperfect world.

I whole-heartedly support Bob’s
proposal to put effort into public edu-
cation, and to support sitting judges
who are attacked for unpopular deci-
sions.

—Michael Jungreis

Letter to Gail

Judge Gail Roy Fraties
390 Chestnut

San Carlos, CA. 94070
Dear Judge Fraties:

The Tanana Valley Bar Associa-
tion is sorry to hear of your illness
and wishes you a speedy recovery.
The TVBA has a tradition of not
sending flowers. We did have some
plastic flowers we sent members who
are hospitalized. They had a notation
which required that they be returned

IN THE MAIL
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Cut out and save

for reuse by the next hospitalized
member. However, Justice Jay Rab-
inowitz after a hospital stay threw
them away. We have billed him for
the cost of the flowers.

The membership thought that bal-
loons delivered by a stripper would
be more appropriate for the famous
Gail Roy Fraties. Unfortunately the
lady at the only balloon delivery
business in San Carlos said she does
not perform as a stripper. 1 ex-
plained the type of person she was
delivering balloons to and asked her
to do her best.

The membership also thought you
might enjoy some of our minutes
more than a card. Here they are with
our wishes for a speedy recovery.

Ron Smith
Secretary

Any takers?

With the speed of Exxon, I am
contacting you at the suggestion of
Debra O’Regan in my nationwide
talent search for funny people who
dare to use humor in bar association
publications.

Each year the Public Relations
and Communications Section of the
National Association of Bar Execu-
tives holds a workshop for bar com-
munications professionals. I foolish-
ly suggested that a good topic for one
of this year’s sessions might be
humor in bar association communi-
cations, and was immediately drafted
to find presenters. I am an avid
reader of the Alaska Bar Rag and
when I spoke to Debrain Denver last
February she gave me your name
and said you might be able to joint
us. The workshop is scheduled for
September 20-23, 1989, at the Royal
Plaza Hotel in Walt Disney Village
in Orlando, Florida. As if to prove
that humor can really make a differ-
ence. my session has been fiendishly
scheduled for Friday afternoon Sept-
ember 22, immediately after lunch at
1:30 p.m.

The details about the session re-
main to be worked out but I hope to
organize a panel discussion with a
working title of
“The Risks and Rewards of Humor.”

Now here comes the funny part:
We have no budget to pay for trans-
portation and lodging of our speak-
ers. However, I have sent along
numerous colorful brochures about
Walt Disney World Village in hopes
of luring you from Alaska to sunny
Florida in late September. In addi-
tion, you will also have the oppor-
tunity to meet with bar association
communicators from across the coun-
try and exchange ideas. Ample time
is also set aside for hospitality and
“fellowship”

Sincerely yours,
Craig Gaare

Note: The Editor is too cheap to go to
Florida. If anyoneelse wants to carry
the Alaska standard, Mr. Gaare can
be reached at:

Iowa Bar Association, 1101 Fleming
Building, Des Moines, Iowa 50309.
(515) 243-3179.

this boilerplate

“Letter to the Editor’

By J.B. DeLt

About once or twice a month our
urban newspapers feel the need to
print a letter to the editor from some
dolt upset about lawyers.

Probably much wasted time is
spent by the editors of these papers
weeding through dozens of these
crank letters trying to find one con-
taining something that resembles a
cogent thought.

" In order to avoid wasting this time
in the future, I suggest that the pap-
ers run the following generic lawyer-
bashing letter in some appropriate
section of the paper (maybe next to
the comic strip Bizarro):

Dear Editer:

Well I see that one of our local
judges has just frustrated the will of
the people and has conspired with
lawyers (so called “officers of the
court”). When are we going to get
sick and tired of seeing our rights
abused?

This travisty is allowed to occur
because the public is kept out of
closed door meetings which “disi-
pline” lawyers. Why is there so much
secrecy when even telivision game
shows are required by law to be pub-
lic? The constitution guarenties a
trial by peers, but the publicis denied
peers when only lawyers are allowed.
This also violates the Magna Carta,
the Declaration of the Rights of Man,
and the Vermont Reorganization Act
of 1783.

Director of state agency re-
sponsible for coordination of judi-
cial selection and retention scre-
ening and evaluation functions
and for judicial or justice system
administration, research or prac-
tice of law; supervisory exper-
ience preferred. A college degree
and 10 years judicial or justice
system administration or re-
search at a responsible level may
be substituted for the above.
Salary from $66,816. Benefits in-

ALASKA
JUDICIAL
COUNCIL

FGASP* THE FIRMm
HAS HIRED AN /N- A7
HOUSE SHRIAK ! ” - a

PERSONAL GROWT
COuNSELLING 1S
Now MANPATORY
Foe ALL
EMPLOYEES]

o

Lawyers have created a monopoly
in their business and have thereby
guarentied wealth and profits for
themselves and victimization for the
public. Why is this monopaly allowed
if for example I am a shoe cobbler
and any other shoe cobblaris allowed
to compete or even someone who
thinks he can work with shoes or
does cobble and wants to compete is
not disallowed or prevented from
competing even in the same street
not withstanding city or state license
or bonding? Can anybody give me on
good reason?

Many years ago anybody could
practice law (or “hang out their
shingle”)ifthey just read for thelaw.
Abraham Lincoln crammed for the
law in just three weeks and eventu-
ally went on to become President. he
did not néed a Bar Association.

Also have you noticed that the
lawyers and the judges have teamed
up to prevent the rest of us from
using the Power of Attorney. This
right to act as an attorney was given
by our legislature but has been taken
away. Also notice that the Alaska
Supreme Courtis all lawyers and you
know what they will do!

There is only one answer. These
judges should be impeached and the
lawyers put on trial for fraud. The
courts should be turned back to the
people from whence they came.

EXECUTIVE
DIRECTOR

clude personal leave, health in-
surance and state retirement |
system. Detailed description of
position available upon request.
Send resume and list of referen-
cesno later than August 31,1989
to: Alaska Judicial Council, Attn:
Personnel, 1031 W. 4th Avenue,
Sute 301, Anchorage, Alaska
99501 or call (907) 279-2526 for
further information. All applica-
tions are public records. Equal
opportunity employer.

By Nancy Walseth

—
T

P

WROTE IT

. i
WAIT, THIS THING [THE SAME GUY ‘{
IS DATED APRIL WHOSE RUNNING -
FIRST. SHOES 1 FILLED
Cp» WITH
AND | THINK il Too THPASTE
I KNowW wWHO YESTERDAY.

=Y S5

=r=N

© 198p Nancy Walse th

I Lrr Seliy [




Page 4 » Alaska Bar Rag ¢ July/August

THE REST OF THE STQRY
Sealing Civil Court settiements

By BiLL KovacH

nthe minds of many people there
I are similarities between journal

ists and lawyers. Some are not
flattering. There is a sense that law-
yers and journalists alike can be too
intrusive, that they sometimes have
far too much freedom to go where
others cannot. They find problems
where none were suspected before.
Generally they always seem to be
needlessly stirring the pot.

But underneath it all, there are
more positive aspects to many of the
values which journalists and law-
yers in a democratic society share.
Thereis the sense of obligation to the
fundamental promise and character
of the society as organized under its
constitution. We are both necessarily
students of history and government.
Our interpretations may differ but
we are aware of the genius of our sys-
tem which says such differences are
to be encouraged and debated so the
system can stretch itself into each
new future.

Finally, I think, we both train our-
selves to be alert to the next set of
issues with which our society must
deal — lawyers examine how they
will integrate into or change the sta-
tus quo; journalists alert the public to
the next evolution and help illumi-
nate the outlines of its dimensions
and facets.

It is with this in mind that I raise
a concern about the growing trend in
secrecy in civil lawsuits where issues
of public health and safety are raised

and then withheld from public view
by court-sanctioned covenants of si-
lence. It is an issue journalists have
begun to examine more aggressively.
A pair of reporters at The Washing-
ton Post — Elsa Walsh and Ben
Weiser — were finalists in the Pulitzer
.judging-for just such: work. It is an
““area of-concern which:promises to
" become an issue about which we will

disagree and debate for sometime to
-come. -

-1 would ‘like to describe some ex-
amples of the practice from the pers-
.pective of a journalist.

The most celebrated example has
been a series of General Motors cases
over potentially lethal fuel tank de-
sign problems with their cars. Begin-
ningin 1978 the company engaged in

- dures to prevent public disclosure of
information about therelative safety
of their automobiles — safety infor-
mation which could affect hundreds
of thousands of car buyers, some
lethally.

Through an error by a clerk in one
case which was heard in Washing-
ton, D.C., some of that material did
‘become public. Among the documents
were some which raisied questions of
whether the company placed profit
margin considerations above safety
concerns in designing the fuel tanks
used in most GM cars until the early
1980s. One document, called the Ivey
Analysis after GM Engineer Edward
C.Ivey, assigned a $200,000 value on
human life in a classic cost/benefit
analysis designed to determine the
expenditure level which could com-
petitively be justified. The document
estimated the then current design
could lead to as many as 500 deaths
by fire a year in crashes involving
GM cars.

These documents showed, by the
way, that GM engineers designed a
safer fuel tank but the company de-
cided to cost — $8.59 to $11.59 per car
— was competitively prohibitive.

In order to continue the veil of
secrecy over the material which the
civildiscoveryp process produced, GM
has paid millions of dollars to settle
cases confidentially and to maintain
court ordered seals on documents
and lips. The information has until
recently been successfully withheld

from potential car buyers and the
National Highway Transportation
Safety Administration.

In another case, Johnson & John-
son Pharmaceutical Company ensur-
ed through secret settlements that
neither the public nor the Federal
Drug Administration learned that
some of its own medical personnel
felt that a prescription pain reliever
was bemg marketed without adequate
warnings. Eventually the drug was
taken off the market but not before 14
people had died and more than 400
suffered life-threatening reactions re-
quiring medical treatment.

Johnson & Johnson’s court stra-
tegy, like that of GM, was to make
sure that several company officials
were never allowed to give pretrial
depositionsinclulding one — an asso-
ciate medical director — who has
been quoted as saying that some of
the patient deaths were “avoidable
deaths.”

Another Johnson & Johnson offi-
cial — head of the company’s deal-
ings with the FDA — wrote a memo
to the president of the company say-
ing: “weresisted too much and waited
too long” to make proper warnings.
He further suggested that the sales
department had been given undue
influence over the wording of the
medical warnings issued to patients
and doctors about the drug.

When the drug was withdrawn from

.the market in. 1983 a congressional

subcommittee held an investigation
but had no access to any of these
documents which were held under
court ordered seal.

Finally, a sealed casein Rochester,
New York, involved a payment of $5
million by Xerox to two families in
return for a complete sealing of the
court records and a gag order. As a
result of the cases the farmheig entered

_into a covenant of silence with Xerox

and moved away from a. neighbor-
hood of 600 homes, never telling their
neighbors that chemicals leaked into
the groundwater table upon which
their homes were built and dust émit-
ted by the Xerox smokestacks onto
their homes could cause nervous dis-
orders and, perhaps, cancer.

These are only a few of the cases
discussed in recent-months in the

. bl . "press, cases in which potential life-
a strategy to use civil court proce-

threatening information has been
withheld from the public through
court sanctioned covenants of silence.
The practice, as you all know, is
standard procedure and widespread.
According to The Washington Post,
court officials in Washington, Mary-
land and Virginia werre able toiden-
tify atleast 200 casesin which judges
had sealed entire case files, includ-
ing the normally public pleadings.
These cases have been wiped off the
books as if they never existed. Even
the docket entry merely says: “Sealed
vs. Sealed.”

Carrying these techniques further
upstream in the process, many cor-
porate lawyers are using the same
device outside the courtroom. Recent-

‘ly the Department of Labor disco-

vered that an electrician of anuclear
power plantin Glenrose, Texas, with-
drew a complaint of safety violations
atthe plant after contacts by lawyers
of the company which operated the
plant. Not only did he withdraw his
complaint, but he entered into an
agreement not to “voluntarily appear
as a witness or a party in any pro-
ceeding against any company involv-
ed in the operation of the plant” and
that he would take all reasonable
steps, including such reasonable
steps as may be suggested by repre-
sentatives of the operating company,

toresist. For this agreement hereceiv-

ed $15,000. His lawyer received
$20,000.

Nowitisunderstandable that civil
courts which do not have the long

history and body of precedent of pub-
lic access that have developed with
criminal law, may function differ-
ently in this area, especially since
rules of discovery require opposing
partiesin civil litigation to exchange
proprietary information. Judges are
particularly sympathetic to argu-
ments that release of the material
could provide valuable trade infor-
mation to a competitor.

As Stanley Sporokin, federal dis-
trict court judge in Washington says:
“criminal law is the public business.
Private lawsuits are usually private
business. The courts don’t have much
say.” D.C. Superior Court Judge Peter
H. Wolf agrees and adds: “we arenot
knights riding white chargers right-
ing wrongs whenever they come up.
We wait until people come in to us.”

But there are those who disagree
and see a strong public interest in
disclosure of these suits. They argue
thatthe 1984 Supreme Court opinion
upon which these agreements lar-
gely rely takes pains to limit them to
cases in which “good cause” for such
secrecy has been shown. They believe
that such covenants of silence require
asevere balancing test weighted hea-
vily in favor of the public.

D.C. Superior Court Judge Gladys
Kessler is one. “I believe,” she says,
“the court documents are public doc-
uments, and the world has a right to
look at them.”

And Thomas W. Henderson, Chair-
man of the American Bar Associa-
tion’s Toxic and Hazardous Sub-
stances and Environmental Law Com-
mittee, says an increasing number of
plaintiffs’ lawyers are expressing
misgivings about confidential settle-
ments in environmental suits. “Idon’t
think anybody’s pleased about doing
it,” he says. “I' think there is a con-
cern that theinformation ought to be
public.”

States like Maryland and Virginia
have taken legislative action to pro-
vide greater public access to such
court generated information. I was
very pleased to learn since I came
here that the Alaska Supreme Court
has agreed with John McKay and
ruled that a covenant of silence by a
public agency is improper. If past
history is any guide, the Exxon oil
spill may offer a chance to extend
that principle to private parties as
wellin the near future. Senators Arlen
Specter of Pennsylvania and Daniel
Moynihan of New York are consider-
ing legislating certain kinds of court
sealing orders.

Clearly the debate has been joined.
Questions are being raised. Questions
which I would like to leave you in-
clude:

What is the public interest being
served by closing such records? Or is
Judge Wolf right: Judges are merely
passive observers in these covenant
of silence dramas?

In caseslike the Xerox casehas the
judge become a party after the face of
pollution? If so, could — or better yet,
should — the judge become liable if
there is injury because of the pollu-
tion, particularly, ifthatinjury could
havebeen avoided had a covenant of
silence not been imposed?

What is the company’s responsi-
bility to the public? Does the court
have any role in guiding that once
the case has entered the courtroom?

If a company such as General Mo-
tors could mitigate damages by tell-
ing potential victims of the problem,
does the judge’s agreement to a cov-
enant of silence make the judge a co-
conspirator against the public’s in-
terest?

Obviously the lens through which
I view these issues is that of free
speech. Is it a speech issue? I gener-
ally agree with the limit on free
speech which says you cannot yell
firein a crowded theater if thereis no

fire. But: what if there is a fire and
you don’t tell people and they die?
Are you responsible for their deaths?
Should an official acting in an offi-
cial capacity be immune if that offi-
cial orders that no one discuss the
fact that the theater is on fire?

What about the impact of such
covenants of silence on other agen-
cies of government charged with pro-
tecting public health?

Jo Ann Burg, of the Federal Toxic
Substances and Disease Registry,
which collects and assesses data on
human illness resulting from expo-
sure to toxic chemicals, says her
office has encountered a number of
instances in which alleged victims,
on instructions from their attorneys,
have declined to cooperate with the
agency. The less information we can
gather from these primary sources,
she says, the less accurately we can
assess the health effects. So the cor-
rosive effects of these covenants of
silence grow ever wider and reinforce
the American public’s distrust of gov-
ernment — of public officials — of
public institutions. This distrust is
reaching intolerable levels and it
must be reversed if our system is to
remain strong enough to function
effectively in an ever more competi-
tive world.

A society which cannot trust its
leaders to tell the truth about public
policy; cannot trust its leaders not to
use public office to enrich themselves
at the expense of public duty; cannot
trust its institutions to protect the
welfare of the people against the spe-
cialinterests; is a society which loses
the ability to work together toward
common goals. _

The public rightly expects not just
effective and efficient systems of gov-
ernance but systems which bespeak
wisdom and a humane perspectlve

‘Our last line of defense in these
questions lies in the courts. In a
government owned by the people.the
law must be the final protector.

It must protect us from murderers.
It must protect us from the arbitrary
power of government. And it must
sprotect us from the tyranny of a
corporate world which respects noth-
ing so much as the quarterly earn-
ings reports

This article is taken from the ban-
quet address delivered at the annual
Bar Convention in Juneau on June
10. Bill Kovach is former New York
Times Bureau Chief in Washington,
D.C. and Editor of the Atlanta Jour-
nal-Constitution. He is currently act-
ing curator of the Nieman Center at
Harvard University.

_/

Is your trial practice so bur-
densome that you don’t have
time to adequately represent
your clients on appeal?

Ronald D. Flansburg announces
his availability for referrals, consulta-
tions, or associations regarding
appellate arguments and briefs.

— BOYKO, BREEZE & FLANSBURG ———
840 K STREET, SUITE 100
ANCHORAGE, ALASKA 99501
TELEPHONEE (907) 2772112
FAX (907) 279-8944




By Frank Nosex

Is the deed-in-lieu of foreclosure
really a simple cure-all or is it just
deceptively simple? Let’s walk thro-
ugh a standard deed-in-lieu trans-
action. Test yourself to see if you can
come up with more dangerous situa-
tions than the author lists under
“Practice Tips.”

First let’s set the stage:

Act I: The Loan.
Scene I: The offices of Beluga Alaska
National Corp. (BANCO).

Dick and Jane are euphoric over
having qualified and closed on a new
home loan. The BANCO officer is
ecstatic over the prospect of a steady
stream of interest payments. (Here
you can substitute the “seller” for the
bank if the seller is going to “carry
the paper.”)

Scene II: The kitchen of Dick and
Jane’s new home two years later.

Dick and Jane are discussing their
finances over lukewarm linguini;
Dick has just received a pink slip
from AVVUM Corp. They finally
decide to pay the little Billy’s ortho-
dontist bill and not to make the
monthly house payment to BANCO.
Act IT: The Default.

Scene I: BANCO Offices.

Dick and Jane. sorrowfully tell
BANCO that they cannot afford to
keep up the loan payments on their
new house and that moreover, they
cannot afford any type of proposed
modification to the loan. Since the
property is “under water,” (more
owed on the mortgage than the dream
home is worth on the market) it
cannot be sold to cover the mortgage
debt (of course, the mortgage is a
deed of trust which is the security
device of choicein Alaska). Dick and
Jane propose to give the dream home
to the bank in satisfaction.of the
mortgage debt. What is a lender to
do? .

Scene II: BANCO Board Room; loan
committee meeting.

Much discussion of remedies.

Should BANCO file suit on the note
under the Moening case, 751 P.2d 5?
BANCO’s attorney advises that Dick
and Jane’s note does not contain the
clear warning language required by
A.S. 34.20.160 adopted in reaction to
the Moening decision. Well then, how
about a judicial foreclosure? The loan
officer points out that Dick and Jane’s
financial statement shows no signifi-
cant assets and of course Dick does
not have a job any longer, so judicial
foreclosure would be time consuming
and expensive. Moreover, if a judicial
foreclosureis done, BANCO will have
to maintain the dream house for a
period of one year after confirmation
of sale, yet cannot sell it until after
the one year statutory period of re-
demption has run. (A.S. 09.35.220)

OK, so BANCO can always do a
nonjudicial foreclosure. (A.S. 34.2-
0.070) But still, nonjudicial foreclos-
ure takes about 100 days and even at
the competitive foreclosure attorneys’
rates which BANCO enjoys it still
costs some money in legal fees, and
probably Dick and Jane will move
out or not maintain the house during
the foreclosure period anyway.

Is there anything faster, better,
and cheaper? The loan officer chimes
up “How about just taking the house
back? After all they are willing to
give it to us?” All eyes focus on the
bank’s attorney. “How about it, coun-
selor?”

Act III: The deceptive deed-in-lieu of
foreclosure (DIL).
Scene I: The mechanics.

You won’t find the DIL in our
statutes, nor will you find much
Alaska caselaw onit...yet. Itisa
common law creature.

In  its simplest terms, the buyer
(poor Dick and Jane above) reaches
an agreement with BANCO under
which Dick and Jane will convey
title to the dream home to BANCO in
lieu of foreclosure. In return BANCO
will cancel the purchase obligation.
There are plenty of variations to that
theme. However, the end result is
that the buyerisreleased from further
obligatiton under the deed of trust
and note and gives up possession
and title to the dream home, and
BANCO has the dream home now in
satisfaction of its loan and must
either rent or resell the dream home
in order to recoup its loan. Dick and
Janedivorce; Jane joins an oil clean-
up crew in Prince William Sound and
Dick moves in with his parents in
Texas and enrolls in law school.
BANCO then sells the dream home
to Tom and Mary for no money down
and an adjustable rate mortgage
starting at 3% interest with a 30 year
term. Everyone (except possibly Tom
and Mary) lives happily ever after.

PRACTICE TIPS

1. Acceptance. Any deed requires
that it be knowingly accepted by the
grantee; same is true of a DIL. Thus,
the ploy of the defaulting borrower
simply recording a deed to the prop-

.erty back to thelenderis not effective

to cancel the purchase obligation,
unless the lender agrees to accept the
deed. :

2. Deed Absolute Rule. Under the
deed absolute rule the deed has all
the appearances of an ordinary con-
veyance, butisreally intended tobe a

security, and thus the debt can be:

paid off and there must be a mortgage
foreclosure to clear title. A DIL is a
special type of deed, although it can
be either a warranty deed or a quit-
claim deed depending upon the nego-
tiations of the parties. However, it
must clearly be a deed in lieu and not
a deed absolte, i.e., not simply a deed
given as additional security, which
becomes really only another mort-
gage. This can happen if the recitals
in the deed don’t clearly recite the
consideration, i.e., that the deed is
given in exchange for a valuable
consideration such as the cancella-
tion of the mortgage debt.

3. Merger. The doctrine of merger
in this situation might dictate that
the lesser interest (the mortgage) is
merged into the greater interest (the
title) when the DIL is given by the
buyer to the lender. This would be a
disastrous result to the lender since it
would mean that it’s mortgage would
become void and the lender would
take the property subject to any of
the buyers’ junior encumbrances and
liens.

4. Junior Encumbrances. If, sub-
sequent to the bank’s mortgage, the
buyer has voluntarily or involun-
tarily created other liens, the DIL
given to the bank will not operate to
cut-off such intervening liens. In
other words, when the buyer gives a
DIL to the bank the DIL carries with
it all junior encumbrances and the
property continues to be encumbered.
When there are junior encumbrances
the DIL seldom is acceptable to the

Taku Stenographic Reporters
(907) 789-9319

9218 Lee Smith Drive

P.0.Box 32340 e Juneau, AK99803

Computerized Transcription
IBM-Compatible Floppies

Conference Room
Videotape Services
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The deceptive deed-in-lieu of foreclosure

bank and foreclosure will still be
necessary in order to eliminate the
junior encumbrances.

5. Title Insurance. Buyer wants to
treat the transaction as a type of
voluntary repossession and simply
give BANCO a quitclaim deed. BAN-
CO sees the transaction as a purch-
ase, therefore wants all of the trapp-
ings of an ordinary purchase of real
property, including a warranty deed
and a title insurance policy. It is
extremely dangerous to take a DIL
without knowing exactly what the
status of existing liens of record is
against the property.A purchaser’s
title insurance policy is the best pro-
tection here. However, the title comp-
any will not issueits insurance policy
unless it is convinced the DIL is
freely given, for an adequate consid-
eration, and that the deed is not a
deed absolute. Even then the title
company will except from its insur-
ance coverage all junior liens and
probably attach a bankruptcy dis-
claimer to the policy as well.

5. Rents. The rents, issues and
profits which the property produces
belong to the title holdler under the
common practice in Alaska. During
the one year statutory redemption
period after a judicial foreclosure,
rents belong to the purchaser/re-
demptioner (A.S. 09.35.310). How-
ever, it is usual for the lender to take
a written assignment of rents as
additional collateral. Typically the
assignment of rents cannot be acti-
vated until there is a default in the
loan payments, and even then the
lender must think carefully before it
exercises its rights and gives notice

to tenants or others to pay rents to-

the bank, since by exercising its
assignment of rents rights the bank

br
g Gl
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may become a mortgagee in posses-
sion and assume additional liabilities
and obligations which would other-
wise fall upon the title holder (such
as maintenance, management, pay-
ment of underlying debts, tort liabil-
ity to third parties). ‘

6. Possession. Possession, like
rents, belongs to the title holder
absent a written agreement with the
lender otherwise. However, after an
execution sale the rents belong to the
purchaser/redemptioner during the
statutory redemption period (A.S.
09.35.310). While it is difficult to tell
when the lender becomes a “mortga-
gee in possession” and therefore is
burdened with most of the obligations
which the title holder would normally
have, it is likely that if the lender
takes physical control of the premises
it will be deemed to be a mortgagee in
possession.

7. Mortgagee in Possession. Typic-
ally the mortgagee does not take
possession until after the foreclosure
sale. Areceiver is sometimes appoint-
ed by the court to collect rents and
manage the property pending fore-
closure (A.S. 09.40.240). If the mortga-
gee is the successful bidder at a non-
judicial foreclosure sale, it takes title
and possession follows the title. If
the mortgagee takes possession pur-
suant to judicial foreclosure sale, the
mortgagee does not get title for one
year after confirmation of the sale,
during which time the former buyer
can redeem and reclaim title. During
the redemption period the mortgagee
is a mortgagee in possession and
must account for all. of the rents
received during the one year period
and apply them in some fashion to

Continued on Page 10
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News, Awards,from

Pettigrew Receives 1st Annual
Pro Bono Award

Jane Pettigrew receives First
Annual Pro Bono Award from Pro
Bono Coordinator Seth Eames.

M. Jane Pettigrew, a partner with
the Greg Ozckus Law Offices in
Anchorage, was awarded the first
annual Pro Bono Award.

This award was presesnted to Ms.
Pettigrew for her outstanding con-
tributions on behalf of low-income
Alaskans through the Alaska Pro
Bono Program. She has been volun-
teering her time through the Alaska
Pro Bono Program for five years.

Ms. Pettigrew has represented more
than eleven pro bono clients (at this
writing she has four open cases for
the Alaska Pro Bono Program), and
was instrumental in creating and
implementing the “Pro Se Chapter 7
Bankruptcy Clinic”. Over the past
yvear and a half, this pro se clinic has
provided free legal assistance to more
than 200 people in the Anchorage
area. This attorney’s contribution of
more than 250 hours of her time
clearly represents her dedication to
the concept of equal access to justice.

The Alaska Pro Bono Program also
presented a Recognition Plaque to
the entire membership of the Alaska
Bar Association for their combined

efforts in providing free legal assist-

ance to the poor. Sixteen identical
plaques, each listing the total number
of donated hours by year, will be
hung in a public place in all the
superior courthouses in Alaska. The
Alaska Bar Foundation is to be
thanked for their generous grant
which paid for the plaques.

Distinguished Service Award Goes to Rozell

Larry Weeks presents Distingui-
shed Service Award to William B.
Rozell.

William B. “Bart” Rozell has been
selected for the Alaska Bar Associa-
tion Board of Governors Distinguish-
ed Service Award.

The award, presented at the 1989
Alaska Bar Association Convention
in Juneau, annually honors an attor-
ney for outstanding service to the
membership of the Bar Association.

Mr. Rozell served on the Board of
the Bar Association from 1976-1981
and as president of the Bar from
1980-1981. Since 1985, Mr. Rozell has
served as a Trustee of the Alaska Bar
Foundation. The Foundation pro-
vides scholarships for law students
from Alaska, sponsors the Alaska
Legalnet service, and is responsible
for the promulgation of the IOLTA
rule, which has recently been convert-
ed to an opt-out program.

For the last several years, Mr.
Rozell has been the motivating force

behind the activation of the Alaska
Pro Bono panelin Juneau. He devised
the Juneau “conflicts panel” and has
served to inspire 80% of the Juneau:
Bar into participating in the APBP.
He took the very first case under the
pro bono program, and his firm has
devoted hundreds of hours to the
APBP.

For the last four years, Mr. Rozell
has served as the supervising attor-
ney for the first attorney placed on
probation by the Alaska Supreme
Court. .

Mr. Rozell was born in New York
and received his degree from Cornell
Law School. He worked as a VISTA
attorney and later for a Wall Street
firm before moving to Juneauin 1972
to accept a position with Faullkner,
Banfield, Doogan & Holmes, where
he is now a partner.

. CONVENTION

Over 130 Bar members attended
the 1989 Annual Convention in Ju-
neau, and the weather was kind to
us! The CLE sessions on “Media and
the Law” and “Legal Negotiations”
were well attended, but the boat cruise
was everybody’s favorite.

In addition to witnessing the “Bat-

| tle of the Bands” between “The Grate-

ful Dads” and “The Ungrateful
Sons,” bar members caught great

TWO UPCOMING
GUIDELINES

The U.S. District Court and
Probation Office for the District
of Alaska, in cooperation with
the Alaska Bar Association, will
be conducting a two-day seminar
on U.S. Sentencing Guidelines.
The seminar will be held at the
U.S. Courthouse and Federal
Building in Anchorage on Thurs-
day and Friday, September 7-8,
1989. CLE credits will be award-
ed. For more information contact
Norman E. Mugleston or Pat
Brooks in the U.S. Probation
Office, Anchorage 271-5492 or

Hawaii 1990
Circle these dates!
The Bar Association Mid-Winter

CLE _will be Tuesday and Wednes-
dayMarch 13 and 14) 1990 .on the
island of KUNZA:

Next year’s speaker will be the ever
popular James McElhaney lecturing
on “Evidence for Advocates: The Law
You Need to Know to Prove Your
Case.” Details will be mailed to Bar
members.

SENTENCING
SEMINARS

Joshua Wayne, -U.S. Probation
Office, Fairbanks 456-0266.

The Criminal Defense and Cri-
minal Prosecution Sections of the
Alaska Bar Association will con-
duct a program on Federal and
State Sentencing Guidelines from
3:00 p.m. — 5:00 p.m. on Tuesday,
October 31 and Thursday Novem-
ber 2 at the Anchorage Hilton. A
brochure will be mailed to Bar
members. For more information
on this program, contact Barbara
Armstrong, CLE Director, at
272-7469.

Bar Association
Elects New Officers

Jeffrey M. Feldman, an Anchor-
age attorney with the law firm of
Gilmore & Feldman, was elected as
the president of the Bar Association

- atthe Annual Convention in Juneau.

Other officers are:president-elect, Da-
niel R. Cooper, Jr., a Fairbanks
attorney with Bradbury, Bliss & Rior-
dan; vice president, Alex Young, with
the Anchorage firms of Delaney,
Wiles, Hayes, Reitman & Brubaker;
secretary, Sandra Stringer, public
member from Fairbanks; and treas-
urer, Lew M. Williams, Jr., public
member from Ketchikan and publish-
er of the Ketchikan Daily News.

HIGHLIGHTS

views of whales! The Hospitality
Suite was another special venue, and
our Soviet-and Canadian visitors
joined in the spirit, as well. Next
year’s convention will be held June
7-9, 1990 in Anchorage, and we are
looking forward to participation by
the Soviets and Canadians for this
“Northern Justice Conference.” See
you in 1990!

Ketchikan Lawyer Wins
Professionalism Award

Larry Weeks presents Profession-
alism Award to Charles L. Cloudy.

Charles L. Cloudy, a partner with
Ziegler, Cloudy, King & Peterson in
Ketchikan, has been awarded the
Alaska Bar Association’s Profession-
alism Award, which was presented
at the 1989 Annual Convention in
Juneau.

The annual award recognizes an
attorney who exemplifies the attrib-
utes of the true professional; whose
conduct is always consistent with
the highest standards of practice and
who displays appropriate courtesy
and respect for clients and fellow
attorneys.

Mr. Cloudy was born in Ketchikan
and received his J.D. degree from
Willamette Law School. He returned
to Ketchikan to practice law and has
practiced in Ketchikan with Robert
H. Ziegler, Sr. for 37 years.

The Board of Governors, in an-
nouncing the Professionalism Aw-
ard, recognized Mr. Cloudy’s consis-
tent and enormous commitment and
loyalty to his clients; and his reputa-
-tion for total respect and considera-
tion for opposing attorneys, judges,
court personnel, clients and wit-
nesses.

Mandatory CLE referred

The membership present at the
Annual Business meeting in Juneau
on June 6 voted to refer the issue of
mandatory continuing legal educa-
tion to the Statute, Bylaws & Rules
committee to draft a proposed rule to
present to the membership for a
referendum.

A resolution had been submitted
by the Juneau Bar Association which
would have required each active
member of the Bar Association to
complete a minimum of 15 hours of
continuing legal education annually.
Following lengthy debate on the floor
of the meeting the membership voted
to refer this matter to the Statute,
Bylaws & Rules committee to prepare

a more comprehensive draft of the
rule and accompanying regulations.
The committee is to present their
work product to the Board of Gover-
nors at the January Board meeting
for its consideration before submitt-
ing the rule to the membership for a
referendum. :

President Jeff Feldman appointed
a subcommittee of the Statute, By-
laws & Rules committee to work on
this rule. The committee consists of
Margie MacNeille, Chair, Richard
Brown and Craig Stowers. Members
of the Association who have com-
ments are encouraged to contact the
members of this committee.

1989 ANNUAL
SECTION UPDATES

1989 Section Updates are available
for the following sections:
Adminisitrative Law, Business Law, Criminal Defense Law,
Criminal Prosecution Law, Employment Law, Family Law, Alaska
Native Law, Natural Resources Law, Real Estate Law, Tax Law,
and Torts Law. The Updates will be mailed to section members.
Copies are available to non-section members for $10 per copy.
Please call MaryLou Burris at the Bar Office at 272-7469 for more

information.




Convention ¢

Jeff Feldman, Bruce Bookman & David Mannheimer, “The Ungrateful Sons”

challenge “The Grateful Dads.”

John Murtagh, John Reese, C.J. Allen on cruise. (Above

left). And David Mannheimer performs with “The Ungrate-

ful Sons” (Right).
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Donna Willard with Soviet attorneys Viadimir Krutskijh & Vasiliy Vlasihin.

Jeff Feldman, newly elected Pres-
ident presents outgoing president
Larry Weeks with framed print of
convention brochure cover at ban-
quet. i
Larry Weeks presents outgoing

Board member Ken Eggers with
photo from Fairbanks convention.

Frank Wins

{Above left) Soviet attorney Vasiliy Vlasihin, Larry Weeks & others: “In this
country you can do what? (On the right) Larry Weeks. John Murtagh, Dan
Cooper at reception at the Governor's Mansion.

The following is a listing of the
order of finish in the fun run that was
held on June 9, 1989 at the Bar
Convention. Times were unavailable.
Jay Frank Bruce Davison
Art Peterson Robert Hickerson
Jdohn Gissberg® Vance Sanders
Mike Lessmeier Jim Shine
Bill Mellow Linda Grover
Dave Jones Mark Reagan
Vic Pappalardo Steve White
Michael Parise Beth Kerttula
Parry Grover Nina Sneider
Tony Sholty Shelly Owens
Jonathan Pollard Terry Fakes

While the times were unavailable,
it was the general consensus that
everyone ran ‘“very fast”. The race
started up in the Last Chance Basin
behind Juneau and wound- its way
through downtown, finishing at the

old ferry terminal. The total distance.

was 2.7 miles. A good time was had
by all.

Ifyouneed any additional informa-
tion, I will be glad to either supply it
or fabricate it. -John G. Frank

The Alaska Bar
Association wishes
to thank The Alaska
Shorthand Reporters
Association and
Taku Stenographic
Reporters for
providing court
reporting and
transcription
services for the

1990 Northern
Justice Conference
Planning Meeting
held June 7, 1989

in Juneau, Alaska.

Bill Kovach, acting curator at the
Nieman Foundation, Harvard -Uni-
versity is banquet speaker.

Photos by Steve Van Goor

THANKS TO THE FOLLOWING
1989 CONVENTION SPONSORS

Birch, Horton, Bittner, Cherot & Anderson
~ Robertson, Monagle & Eastaugh

Bayly, Martin & Fay

Carr-Gottstein Properties-
Dean Moburg & Associates, Court Reporters, Seattle
Fred S. James & Co.
MarkAir
The Michie Co.
Midnight Sun Court Reporters
R & R Court Reporters
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FAMILY MEDIATION

isputes about the manage-
D ment of family owned busi-

nesses — disagreements be-
tween teenagers and their parents —
ANCSA village corporation share-
holder conflicts — contested adoption
proceedings — what do any of these
have to do with family mediation?

Attorneys usually thiqk about fam-
ily mediation in its most frequently
discussed form, namely divorce medi-
ation. Or we may think of the even
more limited area of custody dispute
mediation.

As the field of family mediation
matures in knowledge and experience,
however, it has become apparent that
those factors which make mediation
work with divorce and custody dis-
putes can be applied to a broad array
of disputes involving family or quasi
family members.

Mediation Programs for Teen-
agers. One area where the use of
family mediation techniques has
flourished in recent years, in Alaska
and elsewhere, involves disputes in-
volving adolescents. Mediation has
often been used successfully in resolv-
ing such disputes, be they between
adolescents and other children, their
schools, or their parents or guardians.

The programs providing such medi-
ation have often involved volunteer
or public agency mediators. Perhaps
the best known such program within
the State of Alaska is that of the
Alaska Youth and Parent Founda-
tion.

AYPF’s program trains volunteer
mediators in techniques used to re-
solve adolescent disputes. Using two
mediator teams to meet with family
members, often in only one session of
two to four hours, AYPF’s program
has been an effective addition to the
social services community in the An-
chorage area in dealing with adoles-
cent problems.

In addition to AYPF’s programs, a
number of school administrations
around Alaska have individuals on
staff who have been formally trained
in family mediation techniques. Such
school employees, often school coun-
sellors, are either engaged in provid-
ing mediation directly or are train-
ing others to mediate adolescent dis-
putes.

What mediation has to offer in dis-
putesinvolving adolescents is a meth-
od of empowerment of the partici-
pants, especially of the youngsters
themselves, so that all involved indi-
viduals can be involved together in
seeking interventions and solutions
to childhood disputes.

Mediation can give the adolescents
some of the recognition which they
seek as to their position within the
overall school or family system. Yet
atthesame time mediation can often
sensitize the adolescents to the min-
imal norms that must be met in order
for the system as a whole to be able to
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adequately function.

Many child experts believe that
family mediation provides a useful
tool to be used in resolving severe
acting out behavior by adolescents.

Family Owned Business Dis-
putes. Another non-traditional area
where family mediation is having an
impact concerns disputes involving
family-owned businesses. Many of
us in the practicing bar have expe-
rienced the frustration of being in-
volved with such a dispute, where the
rules of normal business relations
and economic common sense seem to
have been thrown out the window.

A number of the pioneer family
mediators have commented about
how they discovered the techniques
of family mediation to be particu-
larly effective in this area.

Often in such disputes it is not the
economic issues which are most im-
portant to the parties, but more deeply
felt issues of approval, personal se-
curity, confidence, and self worth.

Such considerations may easily be
lost in the traditional adversarial
legal approach to such matters, which
emphasizes the economic interests of
the parties and win-lose scenarios.

Many of the same dynamics which
can make mediation work in a divorce
mediation context are also at work in
a family-owned business dispute.
Thus for example there is often a
need for a continued relationship
between the family members after
negotiations are completed which is
similar to that found in a divorce
case where there are minor children
to be coparented.

This allows for the same type of
interest based (as opposed to value
based) bargaining, which can result
in a win-win scenario for a mediated
agreement. There are many impor-
tant issues to the participants which
can be accomodated beyond the mere
economic bottom line. In many cases,
afew sessions by the disputants with
an experienced family mediator can
resolve what had previously appeared
to be a total impasse, when the im-
passe was based upon a hidden and
non-business related agenda.

Adoption Mediation. The Fall,
1988 issue of the Mediation Quar-
terly (21 M.Q. 51,59), includes two
separate articles about the use of
family mediation techniquesin adop
tion matters. While this is not an
area in which family mediation has
had a substantial impactin the past,
the articles may be a sign of things to
come.

The first article concerns the use of
mediation in an open adoption con-
text, an area of increasing interestin
the adoption field and one in which
the use of mediation seems particu-
larly suited. The authors, from Open
Adoption and Family Services in
Oregon, conclude that mediation is
anintegral, essential component of a
successful open adoption program.

The mediation process, they assert,

Seminar Number Date
#13 July 18
#06 Sept. 7
#17 Sept. 7-8
#10 Sept. 16-23
#15 October 27
#18 Oct. 31 &
Nov. 2
#19 Nov. 16

identifies the needs and concerns of
all parties to the adoption, sets a plan
of action before during and after
placement, and gives both parties a
sense of security and peace of mind
throughout the adoption process.

As a result of the mediation pro-
cess, they say, adoption becomes a
more attractive option and has a
greater chance of meeting the needs
of all of the parties.

The second article, written by a
family mediator in Canada who is
trained as both a psychologist and a
lawyer, describes the use of family
mediation in a contested adoption
context. The end result of mediation
process was the ability of all of the
parties to see each other’s positions
in the context of the best interest of
their two year old child, and to resolve
the case outside of court.

The contesting natural father
agreed to withdraw his objections to
the adoption and an agreement was
reached whereby at an appropriate
time the child would be told of the
adoption and have the opportunity
toread aletter from each of her natu-
ral parents as to the reason for her
placement.

Pictures and videotape were to be
exchanged from time to time, and the
possibility of future visitation left
open, if appropriate.

Adoption cases are just one exam-
pleof an area of the law where family
mediation techniques are being ex-
tended beyond the traditional areas
of divorce and custody issues to other
legal issues involving family mem-
bers.

Indian Law and ANCSA

A particular interest of the writer is
in disputes involving Alaska Native
groups, particularly disputes within
or between such organizations. As
all of us who have represented AN-
CSA village corporations or tribal
organizations have observed, many
of the members of such organiza-
tions arerelated within a few degrees
of consanguinity.

Village corporation or traditional
village council disputes are often very
much like other disputes involving
family owned businesses in their

dynamics. They differ primarily by

the number of members of the “fam-
ily” and in the fact that the voting
power is more widely distributed than
is the case in most family-owned
businesses.

Other elements making family
mediation suitable to normal domes-

‘tic disputes are also appropriate to

village disputes. Thus thereis a need
for continued relationship between
the disputants, who live together in
the same village, making a win-loss
resolution less desireable than one
which allows some satisfaction to all
parties. The tremendous cost of lit-
igation is another strong incentive
towards mediated resolutions.

Such costs, which of course are not

just limited to native disputes, are a
factor which has been of concern to
all of us who have been involved with
this area of the law and have seen the
tremendous financial waste incurred
in unproductive tribal squabbles.

Many of the same considerations
apply to disputes involving the AN-
CSA Regional Corporations. Indeed,
some of the more innovative uses of
alternative dispute resolution tech-
niques to have occurred in the State
of Alaska have involved resolving
ANCSA related disputes between the
various Regions.

The ANCSA 7(i) revenue sharing
arbitration agreement is the most
well known, but only one of various
such techniques which have been
used successfully to resolve disputes
between the Regional Corporations.

Non Traditional Family Dis-
putes. An area where family media-
tion seems particularly prevelant in
Alaska involves the resolution of
non-traditional family disputes. Same
sex relationships or those involving
parties living together without benefit
of marriage have many unique char-
acteristics.

At the same time they are much
like traditional relationshipsin many
other ways, especially in the anguish
of the parties at the time of separa-
tion and the emotional nature of par-
ties as they attempt to reach a final
legal termination of their relation-
ships.

Such relationships may not have
the same concerns about future con-
tact between the parties as do tradi-
tional marriages where there are chil-
dren. (Although there are children
involved in many such cases as well.)
A factor which mitigates even more
strongly in favor of the mediation
approach to such disputes, however,
is the uncertainty pervading the law
in resolving such disputes.

Thus the parties prefer to reach a
compromise agreement in mediation
rather than risk the substantial costs
and uncertainty of trial. Moreover, a
public airing of such private matters

is often abhorrent to the parties. For
whatever the reasons may be, my
own experienceis that family media-
tion seems to be particularly preval-
ant in Alaska in resolving such non-
traditional family types of disputes.

Conclusion. In sum, family medi-
ation has many useful applications
beyond resolving divorce and child
custody disputes. Family mediation
is an option worth considering in
any dispute involving interactions
between family members or others
who have been involved in a close
personal relationship.

In some cases family mediation
techniques may hold the key to dis-
covery of that puzzling hidden agenda
which can result in an impasse in
negotiations over what seem to be
straightforward economic interests
of the parties.

CLE CALENDAR 1989
Length Subject Place
Foreclosures Hotel Captain Cook
Half Day Adoption Issues Anchorage Hilton
Two Full Fed. Sentencing Guidelines—in coop. with Federal Building
Days U.S. District and Probation Office
All Day NITA of the North—8-day Intensive Trial Hotel Captain Cook
Advocacy Program
Half Day Maritime Personal Injury Hotel Captain Cook
After- Fed. & State Sentencing Guidelines Anchorage Hilton
noons
All Day 2nd Annual AK Native Law Conference Hotel Captain Cook

Call the bar office at 272-7469 for information and sign-ups.



THE MOVIE MOUTHPIECE

v local priest is rather dis-
M appointed in me. At one

of those theological discus-
sions that run late into the early
morning hours I ventured the opin-
ion that two of the Indiana Jones
movies, namely, “Indiana Jones And
The Raiders of the Lost Ark” and
“Indiana Jones and the Last Cru-
sade”, supposedly the last of the
Jones movies, encourage people to
read the Bible more than did the
teachings of the Catholic Church.

He was not impressed by this argu-
ment, but, then he had not seen
either movie. The truth of the matter
isthat people generally are not moved
to read the Bible. In “Indiana Jones
and the Raiders of the Lost Ark”,
movie — viewers were at least mildly
interested in the Old Testament and
whether there was in fact an ark in
Israel in the days of the wars and
prophets, and what contents the ark
contained.

In “Indiana Jones and the Last
Crusade”, movie viewers are again
encouraged to look at the Bible and
the last supper of Jesus Christ found
in the New Testament. The search
for the Holy Grail was personified by
the Catholic Church during the time
of the crusades, the first one being in
the early 12th century.

Whether you are Catholic or not,
whether you are moved toread either
the Old Testament or the New Tes-
tament, I strongly recommend “In-
diana Jones and the Last Crusade”
for your movie viewing pleasure asit
is in my opinion the best of the three
Indy movies.

Those of you with a more common
sense approach to movies (the law-
yer approach) should go see “Indi-
ana Jones and the Last Crusade”
because this movie has grossed over
one hundred million dollars in only
nineteen days after its original re-
lease, the fastest grossing movie ever
made!

Economists tell us that one of the
reasons ‘“‘Indiana Jones and the Last
Crusade” did so well so quickly is
that people under 25 (that age group
that will see a movie more than once)
represented 61 percent of the audi-
ence. Some of these fans stood in line
to see the movie twice and often three
times. .

Paramount’s movie “Indiana Jones
and the Last Crusade” stars Harri-
son Ford as the adventuresome arch-
eologist, hero, Denholm Elliott as the
knowledgeable museum curator and
three new stars to the Indiana Jones
adventures. They are the lovely
blonde Alison Doody, a German arch-
eologist who becomes infatuated with
Indiana Jones as well as the quest
for the cup that the Lord Jesus used
at the Last Supper. John Rhys-Da-
vies, who has played a villain in
numerous South Eastern located
films, but is now allied with Indiana
Jones in his quest for the recovery of
the holy cup for the betterment of
mankind. i

What really makes this the best of
the three movies is the interplay,
confrontation, love, and chemistry
between father Jones starring Sean
Connery (yes of James Bond films)
and Harrison Ford as son.

“Indiana Jones and the Last Cru-
sade” has a musical score that is
both effective for the adventure scenes
and melancholy as a mood setter for
the more sober serious moments of
the film.

This is through the courtesy of
John Williams, a man who has been
nominated for Academy Awards for

Edward Reasor

music many times. Cinematographer
Douglas Scocombe is a British pho-
tographer who worked on both ear-
lier Indiana Jones adventures. Mi-
chael Kahn is editor, and as in every
Jones film the action was directed by
Steven Spielberg, the man who knows
how to make money, the man Holly-
wood will not award the Oscar. "

George Lucas, asin the past, team-
ed with Spielberg for the production
of “Indiana Jones and the Last Cru-
sade.” He is one of the originators of
theidea and one of the writers of both
action and script, although, Jeffrey
Boam is given full credit for this
screen-play.

“Indiana Jones and the Last Cru-
sade” opens with star River Phoenix
playing Harrison Ford’s part when
Indiana Jones was a teenager. The
opening shotis spectacular. Look for
a rock that seems to balance in the
great Utah desert.

In the Utah of 1912 we are intro-

duced toIndiana Jones and his father.
Indiana Jones while on a boy scout
campout see adventurers stealing the
crucifix formerly owned by Coronado.
He tries to recover it so that it can be
in a museum for everyone to see, but
fails.

This sequence give the audience,
asthefilm progresses, a more detailed
background of Indiana Jones than
the previous two films (supposedly
because this is in fact the last of the
trilogy). We learn for example that
Indiana Jones as an adult is afraid of

snakes because while attempting to

rescue the crucifix as a teenageron a
moving train he fallsinto a vat filled
with snakes. Welearn that he carries
a whip because on the same train he
falls into a lion cage and can only be
saved through his own imagination
and courage by using the training
whip located on the wall of the lion’s
den. He cuts his chin on his first
attempt. We learn as the film closes
that professor Jones is called Indi-
ana becausethat wasthe name of the
family dog.

However, nostalgia for the movie-
goers that enjoyed the first two Indy
films is not enough for success. “In-
diana Jones and the Last Crusade”
released over the Memorial Day week-
end resulted in a gross of $11 million
on Memorial Day alone — another
record — the biggest one day gross
ever scored by any movie any where.
In light of the fact that the total cost
of the movie including its distribu-
tion and advertising was $50 million,
“Indiana Jones and the Last Cru-
sade” is a financial success already
and this is before European show-
ings, televisions, or videocassettes.

Why? In part because of the action.
AsIndiana Jones follows the clues of
the diary written by his professor
father who has spent his whole life in
search of the Holy Grail, he is con-
fronted with religious protectors of
the Grail who will kill any one who
gets close to finding it: rats in the
sewers of Venice, speed boats, Nazis,
machine guns, fighter planes of the
German government, and tanks.

There is no time to go the lobby for
coke and popcorn. If you do, by the
time you return you will have missed
at least three chase and escape
sequences.

Whenever a movie has back-to-
back action, there is tension. To re-
lieve this in “Indiana Jones and the
Last Crusade” the comedy starts al-
most immediately.

River Phoenix as young Indy whis-
tles for hishorse, the horseis beneath
him as holds the crucifix of Coro-

nado in his hand. He leaps for the
horsetoride away from the bad guys,
tumbles and falls as the horse moves
away riderless. The head of the ad-
venturers also whistles, only; a mot-
orized vehicle pulls up to pick him up
so that he can pursue young Indy.

Later a Nazi thug seizes the beau-
tiful Allison Doody, threatening to
kill her. Father Jones tells his son to
ignore her and tells the thug to go
ahead and kill her. He’s convinced
she’s a traitor. Young Indiana Jones
cannot do this so he surrenders. He
then finds out that she is in fact a
Nazi and that he misjudged her. He
asks his father how he knew she was
atraitor, “Shetalksin her sleep” rep-
lies the older Jones.

This after we know Indy partook of
Allison Doody’s sexual delights ear-
lier. There is something humorous
about a father and son sharing the
same woman especially when neither
knows. Comedy writing to relieve the
tension of action film “Indiana Jones
and the Last Crusade” is extremely
well done especially in a later scene
with father and son managing to get
passenger seats aboard a helium bal-
loon about to leave Germany.

One of their Nazi pursuers con-
fronts father Jones, but before he can
sound the alarm young Jones, now
dressed in the uniform of a steward
throws the Nazi through the window
of the helium balloon. The passengers
are aroused, not sure what has hap-
pened. Harrison Ford-looks at them
and announces “no ticket.” All of
them immediately look in their purse
and coat pockets flashing their own
private tickets.

It will not hurt your enjoyment of
“Indiana Jones and the Last Cru-
sade” to advise you that at the end
Harrison Ford, Denholm Elliott, and
Sean Connery all survive. There is
enough here for a sequel and it would
do rather well at the box office, but it
isnot to be. The relationship that has
developed between father, (Sean Con-
nery) and son, (Harrison Ford), is a
simple delight. I could have watched
more of this human, loving scene.

“Indiana Jones and the Last Cru-
sade” is one of many films that I
have watched twice.I was amazed at
how much movie going techniques I
missed the first time around. Like
you, I got caught up in the action,
drama, and suspense of this film and
my mind wondered from the techni-
cal viewpoint.

When you watch it see if you can
spot the following techniques: (1)
Mood setting — in the young River
Phoenix scenes the adventurer is
wearing the hat that Indiana Jones
made famous in his first two films.

He gives the hat to the boy after
acquiring Coronado’s crucifix thro-

- ugh the bribery of a local sheriff. The

scenes with the adventurer who is
charged with getting the crucifix back
from young Indiana Jones shows
that he really isn’t all that bad of a
guy. At times his eyes sparkle in
admiration of the spunk of young
Jones and when he gets the cricifix
back he says: “youlost today kid, but
it doesn’t mean that you have to like
it,” and then gives Indy the hat. The
fact that young Jones accepted the
hat and wears it on his field trips sets
the mood of a man who learns some-
thing from an adversary.

(2). The use of the flash forward.
After River Phoenix, Jones is now a
doctor of archeology and he still is
attempting to acquire the same Coro-
nado cross. His adversary is still the
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rich villain who hired the earlier
adventurers. Flash forward again —
this time a closeup of the scar on the
chin of professor Jones lecturing ata
quiet, sedate, college. He tells his
students that 75 percent of all arch-
eologyisdoneinthelibrary and that
they must read, read, read. -

(3). Medium shots and use of back-
ground: Indy prior to discovering
that Allison Doody is a Nazi traitor
kisses her compulsively. She with-
draws from the kiss and asks rather
sarcastically “how dare you kiss me”?
But, before he can answer she kisses
him back only harder. This is a me-
dium shot from the top of the heads

‘to mid-waist. It allows the audience

to enjoy the emphasis on the two
people and at the same time outside
the window a Venice gondolier is
singing in the background. Because
Ford comments on the song and the
singer we feel that the singer is part
of the scene too.

(4). Use of cross-cut; to relieve
action tension: Harrison Ford when
confronted by the Nazis as to the
diaries of his professor father detail-
ing the route to the Holy Grail an-
nounces that the diary isin the hands
of the museum curator. He goes on to
say that the curator has friends in
every town, that he is capable of
speaking a dozen languages, thathe
is extremely talented, that he will
blend in with the population and
simply disappear, and that the Nazis
will never find him.

The very next film clip is that of
the museum curator (Denholm Elli-
ott) asking out loud in a crowded
square, “Does anyone here speak
English or Ancient Greek?” This is
the same curator who got lost in his
very own museum.

(5). Action sequences: the best
action sequence in the film for my
money is when Harrison Ford and
Sean Connery leave the helium bal-
loon by running down the passage-
way and into the biplane which is
attached underneath the balloon.

They have discovered that the
Nazis were turning the balloon
around, back for Germany, and the
sequence involving the detachment
of the biplane from the balloon, the
flight of the biplane as it is pursued
by fighter pilots, the erratic and neg-
ligent shooting at the fighter planes
by father Jones, thelanding, and the
use of medieval literature by the
father, (remembering a line from “The
Song of Roland,” about nature as a
weapon, he uses hisumbrella to frighten
seagulls into the path of an oncom-
ing fighter plane and it crashes).

Sometime ago in this column I
recommended to first time bar can-
didates that a week before the bar
exam they forego further study and
attend a James Bond film. I have
nothing to add to that except, if
James Bond films are not available,
check out any one of the Indiana
Jones adventures, but most specifi-
cally, ask for “Indiana Jones and the
Last Crusade”, the best made of the
three Indy flicks.

ASSOCIATE ATTORNEY
POSITION

Civil litigation law firm is seeking to hire an
attorney. Must have excellent academic creden-
tials and writing skills. Two to three years’ litiga-
tion experience desirable.

Send resume, references and writing sample to:
P.0. Box 102840 / Anchorage, AK 99510

For further information, call 279-9574.
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¢ Dealing with a deed-in-lieu

Continued from Page 5

reduction of the mortgage debt. It is
not clear whether the reduction is
applied first to the redemption price
of the foreclosed property or first to
the deficiency judgement.

8. Bankruptcy. BANCO must be
concerned if the buyer files ban-
kruptcy within one year after having
given a DIL. In this event the bank-
ruptcy trustee may try to upset the
DIL transaction as a voidable prefer-
ence under B.C. 547 or as a fraudu-
lent transfer under B.C. 548. To pro-
tect itself, BANCO should confirm
the buyers relative financial stabil-
ity and also should only use the DIL
when the value of the property, as
shown by appraisal, is equal to or
less than the amount of debt to the
bank. If the property value is greater
than the debt, the bank runs the risk
of the trustee’s attack to try to recover
the equity for the bankruptcy estate.
BANCO must also be concerned with
being charged by buyer with having
forced the conveyance under duress.

9. Retention of Deed of Trust. While
it is important in the DIL trans-
action that the debt be cancelled, the
bank may wish to keep the deed of
trust alive since it may fear the
presence of junior liens. By retaining
the deed of trust (after cancelling the
debt) the bank can foreclose in the
event that a junior lien pops up at a
later time and thus secure clear title.

10. Debt Cancellation. It is very
critical in a DIL transaction that
either the deed of trust debt be can-
celled or equivalent protection given
buyer. If the mortgage debt is not
cancelled, the courts may treat the
new deed as merely a deed absolute
given as security for a debt (in other
words, as another mortgage), or they
may hold the DIL to be invalid. The
courts look to see that the parties
intended the deed to operate as an
extinguishment of the mortgage debt,
at least as to buyer. This just makes
good sense, since in return for volun-
tarily deeding over his property the
buyerisrelieved of his debt obligation
on the mortgage. .

11. Alternate Debt. The buyer will
sometimes pay to have the bank
accept a DIL. The payment can be
either in cash, an unsecured note, a
confession of judgement or something
else of value to the bank. From the
defaulting buyer’s standpoint, it
sometimes makes good sense to pay
thebank todo a DIL rather than face
a substantial deficiency judgement
which would result from a judicial
foreclosure, or worse yet to face a
suite on the note.

12. Redemption After DIL. Thereis
no right of the defaulting buyer to
redeem the property after a DIL.

13. Ownership Obligations. After
accepting a DIL, the bank really is
the owner of the property and has all
of the obligations and liabilities of
an owner, and prudently must insure

the property against ownership lia-
bility, be prepared to provide man-
agement, and also be prepared to be
responsible for any hazardous waste
found on the property.

14. Clogging the Equity of Redemp-
tion. Remember the general rule that
the bank cannot do anything to limit
orrestrict the buyer’s right to redeem
the property after foreclosure. Such
limitations and restrictions are call-
ed “clogging the equity of redemp-
tion.” Thisruleapplies againstcontempor-
aneous clogging of the equity of
redemption and is generally inapplic-
able to transactions subsequent to
the original mortgage transaction.
Most courts seem to permit the bank
to purchase the buyer’s equity of
redemption, i.e., by use of the DIL.
However, such a purchase is subject
to careful review to ensure that the
transaction is free from fraud, is
based upon an adequate considera-
tion, and that is, in fact, actually
subsequent to the mortgage and not
contemporaneous with it. It is this
subsequent transaction exception
upon which the bank will generally
rely in taking a DIL.

15. Non-assuming Grantor of DIL.
Can a buyer who purchased property
but did not assume the underlying
deed of trust give a DIL? Probably
not, since the non-assuming buyer
has no personal liability on the
mortgage debt, and therefore a re-
lease of the debt would be no consid-
eration for the DIL.

16. Fraudulent Conveyance. A.S.
34.40.010 generally provides that an
owner cannot convey his property
with the intent to hinder or defraud
his creditors. Does this apply in a
DIL transaction? Probably “yes,” if
the property is worth substantially
more than the amount of the mortg-
age. (Given the present Alaska real
estate values as compared to the
existing mortages, this question
won’t arise very soon.)

17. Warranty Deed or Quitclaim
Deed? Either deed is legally sufficient
in the DIL transaction. The default-
ing buyer seeks a “clean” transac-
tion pursuant to which it transfers
the property without any warranties
of title or of physical condition in full
satisfaction of the mortgage liability.
The bank sees the transaction as an
arms-length purchase of real estate
in which it is entitled to receive all
the warranties, title insurance and
other trappings, commonly incident
to the purchase of real estate.

18. Ancillary Rights. The bank will
want to receive the usual purchaser’s
treatment in regard to the following
ancillary rightsin a DIL transaction:

(a)Leases. (An Assignment thereof)

(b)Personal property. (Bill of Sale)

(c)Contract rights. (Assignment)

(d)Architect’s contract and draw-
ing. (Assignment)

(e)Construction contract. (Assign-

POSITION OPENING

Sonosky, Chambers, Sachse & Miller of Anchorage, Alaska,
has an opening for an attorney. SCS&M has a general law practice
emphasizing Alaska Native rights work and environmental tort litiga-
tion. Clients principally include tribes, tribal consortia, and Native
corporations. Trial, appellate, general counsel, and federal state

lobbying practice.

QUALIFICATIONS
Excellent academic credentials, ability to work independently. Experience,
managerial skills, background in Indian/Alaska Native legal issues strongly
preferred. Two-year minimum commitment required. Native American
preference. Send resume, references, and letter of interest to Suite 700, 900
West Fifth Avenue, Anchorage, Alaska 99501.

ment)

(f)Building permits. (Transfer)

(g)Loan commitments. (Assign-
ment)

(h)Estoppel certificates from ten-
ants and others.

19. Foreclosure After a DIL. If the
bank does decide to preserve the deed
of trust after taking a DIL, and later
decides to foreclose the deed of trust
to eliminate junior encumbrances, it
would probably make sense to wait
90 days after recording the DIL so as
to fall outside of the trustee’s 90 day
reach back period under B.C. 547.

20. Exotic Deviations. Very careful
consideration of the outcome must be
givenifancillary or additional agree-
ments are entered into in the course
of the DIL transaction, such as a
lease back of the premises to the
defaulting buyer; a share of the profits
being given to the defaulting buyer
upon resale of the bank. Such devices
may be construed by a court as equit-
able mortgages or as clogging the
equity of redemption.

21. Covenant Not To Sue. In our
original very simple example of a
DIL transaction, the debt obligation
was cancelled. Since a mortgage
can’t exist without an obligation, the
cancellation of the debt obligation in
a DIL may operate to extinguish the
mortgage. Thus when junior encum-
brances are a worry and the bank
wishes to preserve the deed of trust in
order to later foreclose it and elimin-
ate the junior encumbrances, the
bank will be concerned that if it
cancels the debt obligation it thus
extinguishes the mortgage since a
mortgage cannot exist without an
obligation. The junior encumbrances
then move up in priority. Thus, some
banks preserve the debt obligation
butin order to have sufficient “consi-
deration” to uphold the DIL, the
bank instead gives the defaulting
buyer a “covenant not tosue” (i.e.,an
agreement that no claim will be
brought against buyer personally.)

22. Attorney’s Opinions. Since DIL
transactions can be challenged from
a number of different directions and
since the courts will tend to scrutinize
them closely, the bank may feel that
it gets some protection or at least
some additional comfort by requiring
the defaulting buyers’ attorney to
give an opinion to the bank generally
to the effect that the defaulting buyer
understands what is happening, the
transaction is for a fair consideration
and not otherwise defective.
DOCUMENTATION OF THE DIL

Generally it is advisable to use the

following documentation.
1. Settlement Agreement. This

agreement includes the necessary
representations as to value and in-
tent, free will and similar items ex-
plaining and agreeing to the trans-
action. The settlement agreement
should include a “covenant not to

sue” or, if necessary, a ‘‘release of
deficiency liability” in favor of the
defaulting purchaser, rather than a
satisfaction or release of the mor-
tgage indebtedness itself. The essen-
tial matter, however, is that the
parties specifically agree upon the
effect of the DIL on the bank’s right
to continue foreclosure efforts if it
chooses to do so. Provide that the
deed of trust will remain of record,
without cancellation or reconvey-
ance. Specifically provide that the
power of sale contained in the deed of
turst has not been extinguished by
merger so thatitis available for later
use. See, Strike v. Trans-West Dis-
count Corp., 155 Cal. Rptr. 132(1979).

2. The Deed-in-Lieu. The general
practicein Alaskais tolabel the deed
as a DIL, although some practitioners
feel otherwise. There is no require-
ment that a DIL be labeled as such.

3. Estoppel Affidavit. This is a
lengthy affidavit sighed by the de-
faulting buyer stating that the DILis
not to be construed as a mortgage
(i.e.,not a deed absolute) but as a
final conveyance that is freely and
voluntarily given for a fair considera-
tion, such as the covenant not to sue
or the cancellation of the mortgage
debt.

4. Other Documents. In certain
transactions there would be the usual
other documents to berecorded, such
as assignments of recorded leases
from the defaulting buyer to the bank.

5. Preliminary Title Search. It is
advisable to order a preliminary
commitment for title insurance in
order to check for junior encum-
brances at the start of the trans-
action. It is certainly wise for the
bank to have an owner’s title insur-
ance policy issued for its protection if
the DIL transaction is concluded.

6. Recording. It is important to
record the settlement agreement,
deed-in-lieu of foreclosure and the
estoppel affidavit (and other miscell-
aneous documents related) promptly
in order to prevent any further inter-
ests from cropping up in the mean-
time such as the defaultling buyer’s
bankruptcy.

CONCLUSION

The DIL is a very useful device
which is often used and will continue
to be used despite some dangers.Ina
sense, it is the mutual recognition of
both the defaulting buyer and the
bank that they both would be better
served by a relatively quick resolu-
tion of their problem. Please call the
author with other DIL situations you
have experienced.

The Alaska Academy of Trial Lawyers and
Trial Lawyers for Public Justice Present:

Toxic Torts

The Exxon Valdez

and Issues in Toxics Litigation

A Professional Seminar
A Faculty of Nationally Recognized Experts

August 17-18, 1989
Clarion Hotel
Anchorage, Alaska

For registration and information contact
Alaska Academy of Triai Lawyers
P.O. Box 102323  Anchorage, AK 99510

(907) 258-4040




By Russ ARNETT

In Territorial days the U.S. Com-
missioners were ex-officio coroners.
Modern society prefers to distance
itself from physical contact with the
dead. My experience as a coroner in
Nome made me less spooked about
touching dead bodies. The first time I
actually touched one wasin a shed in
Nome used as a morgue. The bodies
were stored there until summer when
graves could be dug. The shed was
owned by a deputy Marshall who I
believed charged $25 or $50 for the
storage. He was the closest to an
undertaker that Nome had. There
was no embalming. A burial permit
was required but it just cost a few
dollars. Funeral and burial were
much less expensive than in most
places. The Native Service would
pay the cost of lumber with which
Eskimos built the coffins for their:
dead. I suppose it would help the
person building the coffin to grieve
for the dead relative.

I spoke with a man who had just
finished digging a grave, not a pro-
fessional grave digger. He was in a
sober and thoughtful mood. He said
ashe was digging his shovel unearth-
ed part of a dress. He concluded that
was getting pretty close to nature.

A plane crashed in white-out condi-
tions with a bush pilot, who was
Eskimo, two other Eskimos, and the
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Dealing with death up north

local head of the Native Service. The
latter was a civil servant of the high-
est order and my friend. Only he
survived the crash. I was supposed to
examine the bodies as coroner, but I
did so without removing their clothes.
They still had their parkas and muk-
luks on. The arms were rigid and
stuck . out from the bodies at an
unusual angle. There was nothing to

'be done with the bodies but wait for

summer to bury them.

The Native Service head lived for
perhaps a day. I saw him in the
hospital and asked him about the
crash. He said they just ran into a
white-out and crashed. Though on
his deathbed, he was as warm and
friendly as he had been before the
crash.

A military freighter anchored off-
shore sent in a liberty party. Their
boat shipped water in the heavy surf
and sank. Some of the liberty party
lived and some drowned. There were
acts of heroism by local rescuers. I
remember the description at the in-
quest of a survivor swimming to
shore and dragging himself out of
the frigid water. The inquest acted as
a catharsis for the tragedy for the
community. Later a Coast Guard
captain came to Nome at the request
of the public because of the deaths.
Acts of heroism by the Coast Guard
in maritime rescues in Nome many

years earlier were recounted and
thought perfectly relevant to the
present situation. The captain said
other ports had more traffic and need-
ed a Coast Guard station more than
Nome. The only sour note was from a
Coast Guard legal officer who said
we had no business to conduct an
inquest.

One of the matters pending when I
took office as U.S. Commissioner
involved a healthy young Eskimo
lad who died of drowning. We attemp-
ted to determine why he was in the
ocean. We concluded that it was a
beautiful, sunny summer’s day, and
with exuberance and zest for life he
dove in and planned a swim. The
water was just too cold.

Another pending matter involved
the death of an alcoholic and tuber-
cular Eskimo ivory carver. I entered
his cabin with a Deputy Marshal to
see if there was anything of value. I
was fearful that the tuberculosis
bacillus would leap up from the floor
or drop down from the roof on me and
burrowin.Ihad to write tothe man’s
son, who was doing time at McNeil
Island Penitentiary, of his father’s
death. I received a nice note back
from the son.

The death in the North story that
really grabs meinvolves an old timer
who lived by himself in the wilder-
ness south of Fairbanks. He decided

to cash in his chips to the Great
Dealer. At least this is how it was
reconstructed. It appeared that as
the method of suicide he chose to lay
down in a stream. The stream later
froze over and he was found there in
spring after the ice had melted. This
may be the antithesis of Sam Mec-
Ghee’s cremation and, to my think-
ing, much less appealing.

Peter Freuen recounts the praise
Greenland Eskimos had for a mother
who strangled her baby in a time of
starvation.

Stephanson tells of the Eskimo
father who asked his sons to leave
him to die as he was old and tired and
unable to keep up with them on the
hunt. They insisted this was not a
problem for them. They gave their
father some hot tea which cheered
him up for a while. When the father
kept insisting that they leave him,’
they finally agreed. They built an
igloo for him. When they returned a
few days later, he was dead.

On the lighter side, and perhaps of
some instructive value to our pro-
fession, I recall the death of a Nome
lawyer who in life had faithfully
represented the mining interests. He
died in the saddle with a young lady
not his wife. At the inquest she testi-
fied “I thought him comin’, but him

29

goin’.

POSITION WANTED

Older attorney with over 20 years’ experi-
ence in commercial matters and civil liti- -
gation seeks challenging legal position with
firm or business.
please write to: PO. Box 1119
Anchorage, AK 99510

Commercial Fisheries
and Seafood Processing

and Marketing
Technical consultation and
expert witness services.
o Fisheries Biology ® Fishing Operations
® Economic Analyses ¢ Impact Assessments
* Processing Operations o Seafood Marketing
STEVE GRABACKI, President

GRAYSTAR PACIFIC
SEAFOOD, LTD.

PO. Box 100506
Anchorage, Alaska 99510

Telephone: (907) 243-5661

Gary T. Fye Co.

Insurance Claims
Consulting

Fire & Accident
Investigation

(907) 2724502

FAX: (907) 563-6789

The Secretary’s attention:

Cassette tapes are duplicated while
You wait (up to 10 in one hour),
More than 10, a little longer.

Overnight service guaranteed.
Best prices in town.

AIRRES
633 W. 14th, Suite 3 (upstairs)
258-0000

Anchorage:
2550 Denali Street, Suite 1550

(907) 258-7100

Midnight Sun Court Reporters

Registered Professional Court Reporters
Computer-Assisted Transcription

¢ Conference Rooms Available

¢ Convenient Midtown Location

* Video Reporting Specialists

e |itigation Support Services

* All Phases of Stenographic Reporting

Fairbanks:
520 5th, #302 C

(907) 452-MSCR

You Dial.
We Deliver.

A cfuick phone call
will put you in
touch with just
about anything on
our extensive menu.

give us a jingle.

Or, if you're out and

lunch or dinner.

$15 minimum
276-7116

For the delicious details,

about, stop in for a com-
fortably casual breakfast,

LOCAL DELIVERIES

Downtown Dell

525 West Fourth Avenue ¢ Anchorage, Alaska
Open Monday through Saturday 7 am to 10 pm
Sunday 9 am to 4 pm
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MEMBERSHIP SURVEY

Continued from Page 1

address issues relevant to that per-
son’s practice situation and many
asked why we were doing the survey.

One of the changes that we would
recommend be made in future surveys
of this type is to limit the issues
addressed in a single survey. For
example, an entire study could be
based on gender-based differencesin
income or type of practice or working
conditions. Other surveys could focus
on private or public practice. Still
others could address staffing issues
or continuing legal education. Per-
hapsin theinstant case we attempted
to address too many issues relevant
to different segments of the legal
community.

Why did we do it? I am always
surprised by that question, because
to me the answer is obvious.

The Alaska Bar Association’s pri-
mary responsibilities are the certifi-
cation, education, and discipline of
attorneys practicing in Alaska. The
Juneau and Tanana Bars’ services

are of a more social nature, but they
are, nevertheless, important as or-
ganizations to channel formal com-
ment about regional concerns. Each
exists to serve its constituency. Who
are these people that comprise the
Alaska Bar Association? What areas
of law do they practice? How much
do they make? Why don’t they apply
for judicial vacancies? What do they
think of continuing legal education
and the associated costs? Is base
compensation in the public sector
competitive with private sector in-
comes? Does the legal system, with
its organized instruments of com-
munication, succeed in addressing
the needs of the persons on whom
they most depend?

When I was on the Board of Gover-
nors endless hours were spent specu-
lating on who it was that belonged to
the Alaska Bar Association and what
were their needs. Now we have a
better idea.

From your comments we know that

some of you have gripes not only
about the way the Bar is run, but
about the Court System and the
perceived inability of many trial
court judges to appreciate the pro-
blems of the small-office practitioner,
or about the costs associated with
delay or failure to discipline attorneys
abusing the discovery process.

Some of you are not happy with the
Alaska Judicial Council or the stand-
ards employed in the nomination of
judicial candidates to the governor.
Many more of you, however, are
pleased with the efforts of your bar
and of the Court System and of the
programs thathavebeen initiated as
we near the twenty-first century.

If the various Bar Associations or
the Court System, or the Judicial
Council, for that matter, are to behave
as responsive institutions then we
need to know who our constituency
isand how its members think and
work. It is in this way that we best
serve the public, the ultimate bene-
ficiary of our efforts.

The survey is complete and its
results have been published. Each
member of the Alaska Bar Associa-
tion can receive a more detailed report
upon request of the Alaska Bar
Association. For those of you with
thoughts about the data, please do
not hesitate to contact the Alaska
Judicial Council with either your
questions or observations. For those
of you who desire additional informa-
tion not reported in the survey that
depends, in part, upon the use of one
or more variables, please contact Dr.
Rick Ender, Policy Analysts, Ltd.,
2001 Banbury Circle, Anchorage,
Alaska 99504 (Tel: 786-1760) after
September 5, 1989 who, consistent
with concerns of confidentiality, will

produce information for a nominal
fee ($50/hr.).

The author was executive director of
the Alaska Judicial Council when
this article was written.

TABLE 2A
PROFILES OF CAREER GROUPS
PRIVATE BAR
LENGTH OF PRACTICE IN YEARS
20 or

PRIVATE BAR 0-6 7-12 13-19 more
% Working In

Anchorage 79.2 73.3 72.9 64.0

Roaded-Ferry 20.8 25.4 25.1 35.1

Rural-Bush 0.0 1.3 2.0 0.9

Sole Pract 13.9 29.9 28.6 445

Partner 13.9 45.0 59.3 50.9

Associate 69.8 21.2 8.0 3.6

Corporate 25 3.9 4.0 0.9
Gender

Male 69.3 73.7 95.0 97.3

Female 30.7 26.3 5.0 2.7
Average. ..

Age 34.0 38.5 429 53.4

Years of Practice 3.8 9.6 156.2 25.4

Years AK Practice 3.6 8.8 14.3 22.6

Years of Residence 12.2 13.3 19.1 26.8

1987 Law Income $38,100 $73,800 $116,900 $121,300

1988 Law Income $47,600 $81,500 $124,700 $121,200

% Member of Local Bar 77.4 59.3 67.9 78.7

% Applied for Judgeship 0.5 6.9 16.2 37.3
Low Salaries
Important Reason

Very 14.2 14.1 29.1 17.0

Somewhat 335 28.8 33.7 38.3

Not 52.3 57.1 37.1 447
Size of Firm

1 Lawyer 141 27.0 21.3 35.8

2-3 21.2 21.7 26.4 22.9

4-9 20.7 21.3 20.8 17.4

10 or more 43.9 30.0 31.5 23.9

TABLE 2B
PUBLIC BAR
LENGTH OF PRACTICE IN YEARS
20 or
PUBLIC BAR 0-6 7-12 13-19 more Judges
Ratio—Public/Private 0.46 0.45 0.28 0.09
% Working In
Anchorage 49.5 51.9 48.2 36.8 54.5
Roaded-Ferry 37.6 413 46.4 52.6 38.6
Rural-Bush 12.9 6.7 5.4 10.5 6.8
Prosecution 19.4 20.2 19.6 105
Public Def 19.4 12.5 10.7 5.3
State Other 31.2 442 55.4 47.4
Govt Other— 30.1 23.1 14.3 36.8
Gender
Male 50.5 54.8 67.9 94,7 70.5
Female 49.5 45.2 32.1 53 29.5
Average...
Age 34.1 38.1 42.1 51.1 448
Years of Practice 3.8 9.5 14.7 23.2 17.5
Years AK Practice 35 8.6 124 18.3 16.0
Years of Residence 10.6 13.0 15.6 23.3 19.7
1987 Law Income $31,800 $49,700 $63,000 $69,000 $65,600
1988 Law Income $38,600 $53,200 $68,100  $69,000 $67,100
% Member of Local Bar 47.8 34.6 28.6 471 54.5
% Applied for Judgeship 5.4 14.4 28.6 44.4
Low Salaries
Important Reason
Very 6.2 0.0 11.8 12.5 28.6
Somewhat 16.9 26.9 29.4 31.3 45.7
Not 76.9 73.1 58.8 56.3 25.7
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MEMBERSHIP SURVEY

The Alaska, Juneau and Tanana
Bar Associations, the Alaska Judi-
cial Council and the Alaska Court
System jointly sponsored a survey of
resident Alaskan attorneys to assess
professional attitudes and to develop
a baseline of information on a wide
number of subjects relevant to the
practice of law.

The Judicial Council has conduct-
ed past surveys of the Bar member-
ship for purposes of judicial selection
and retention evaluations. The Court
System and Council have surveyed
the Bar membership about pro tem
judge performance, and the Bar
Associations have typically provid-
ed assistance in survey design. The
present survey assists in ongoing
survey work by providing an overall
perspective on the Bar membership
that can be used to assess the repre-
sentativeness of respondents to other
Bar surveys. Data from the survey
can also be used by the Bar Associa-
tions, the Court System and other
groups to provide better service to
Alaska attorneys and the public.

To conduct the survey the Alaska
Judicial Council contracted with
Policy Analysts, Limited, a pro-
fessional organization that has work-
ed with the Council on judicial selec-
tion surveys since 1980. The surveys
were mailed to 1,953 attorneys and
1,083 responded for a return rate of

55.5%. This is a good return rate,
especially given the length of the
survey and the sensitivity of the
subject matter. It reflects the strong
interest of the Bar membershipin the
topics covered by the questionnaire.

Preliminary
Considerations

Before summarizing some of the
more interesting data, a few caution-
ary remarks would be appropriate.

1.Thedata are reported in amann-
er designed to protect the confiden-
tiality of the respondent and to pre-
vent abuse of confidential infor-
mation. Consequently, there will not
be as much detail as would be possi-
ble absent these concerns.

2. The survey questions were de-
signed to assess issues relevant to
many dififerent segments of the legal
community. In this regard we were
successful but there were some com-
plaints about the relevancy of the
questions to the practices of certain
types of attorneys. The next survey
will be designed to allow more flexi-
bility in responses to accommodate
the variations in type of practice.

3. Questions dealing with the a-
mount of adjusted gross income from
the practice of law allowed responses
in the form of a check at the appro-
priate income interval. The income
figures are not exact amounts be-

cause they are based on midpoint
estimates of the intervals checked by
the respondents. For example, while
the 1988 average income of the re-
spondents is calculated as $78,300,
this is a “best” estimate. The actual
income could range from $74,200 to
$82,400. Income figures are expressed
in terms of adjusted gross income.
That is, this is income before taxes
but after deduction of other items
including law-related expenses.

4. Many of the numerical findings
are expressed in terms of mean
(average)results but occasionally the
median (mid-term) is used. The med-
ian is more appropriate if the low or
high ends of the range of responses
would distort the mean.

5. The reader should note that
analysis at a more general level may
suggest different conclusions than
analysis at a more detailed level. For
example, thereport states that males
earn an average of $33,200 more
than their female counterparts. To
provide insight into the primary fac-
tors associated with gender-related
compensation differences, a multiple
analysis of variance was conducted.
The added analysis showed that type
of practice and length of experience
have the most effect on gender dif-
ferences in income. The $33,200 dif-
ference appears to drop to $4,500
when the factors of full or part-time

status, location, type and length of
practice are all considered simultan-
eously. Similarly detailed analyses
were not conducted for most other
variables, but could be if interest
warranted.

6. The number of responses affects
the validity of the result: Since there
were many more attorneys practic-
ing in Anchorage than in any other
parts of Alaska the data concerning
that city tend to be more reliable.
More importantly, the data can be
reported in greater detail because of
lessened concerns about confidential-
ity. There is greater safety in num-
bers. Thosein other judicial districts
may be concerned or disappointed
with the lack of specificity in the
report concerning those areas. If
additional information is desired the
survey contractor, Dr. Richard Ender
of Policy Analysts, Limited, 2001
Banbury Circle, Anchorage, Alaska
99504 (Tel: 786-1760) will, consistent
with concerns of confidentialilty,
provide more data. He will charge
directly for these efforts at the rate of
$50 per hour.

7. As with any other survey, espe-
cially a survey being conducted for
the first time, there will be many
unanswered questions. We urge any-
one who has questions to contact the

Continued on page 14

Average income 1987
Total Mean Income $ 72,400
Total Median Income 55,000
Location of Office
Anchorage 76,400
Roaded 66,100
Rural 48,300
Location of Practice
1st District 61,000
3rd District 75,200
2 & 4th District 68,800
Private 82,800
Sole 71,100
Partner 117,100
Associate 45,500
Corporate 71,300
Public 50,300
Judge 65,600
Prosecution 50,500
Public Defender 43,800
Other State 50,900
Other Government 43,000
Gender
Male 80,600
Female 47,400
Age
30years orless 33,300
31-35 46,600
36-40 69,300
41-48 93,100
46-50 96,600
51 ormore 92,300
Years of Residence
1-5years 40,600
6-10 57,500
11-15 81,900
16-20 92,200
21-30 78,500
31 ormore 88,800

TABLE 5
AVERAGE 1987 AND 1988 INCOME
Private Public Years of Practice Private Pub
1988 1988 1988 in Alaska 1987 1988 1988 19¢
$ 78,300 $ 89,700 $54,000 0-3 Years 30,100 39,600 41,900 36,
65,000 65,000 55,000 4-6 46,600 55,200 59,800 48,300
7-9 59,900 64,100 72,300 52,100
10-12 77,800 84,000 95,300 57,700
83,000 93,500 52,600 13-15 101,900 108,600 125,400 69,300
69,500 79,400 56,200 16-19 112,400 115,900 127,800 68,200
61,200 75,000 58,500  20ormore 114,400 112,500 126,800 75,300
Years of Practice
0 L Te 0N 000, i 05 Years 27900 37,500 40500 32,100
82,400 93,200 52,900
20,000 80.100 59.400 4-6 41,900 49,400 53,400 43,400
g ’ : 7-9 56,300 62,400 69,900 50,700
89.700 10-12 73,000 79,400 90,000 56,200
J 13-15 99,000 106,100 123,200 67,700
71,500 16-19 109,000 114,700 127,000 70,300
127,700 20 or more 106,000 105,600 121,200 71,200
53,700 1 . )
76,800 Satisfaction with Career ,
54.600 Very Satisfied 82,700 90,600 107,900 56,700
i Moderately Satisfied 68,300 74,200 84,200 53,500
67,000 Somewhat Dissatisfied 53,500 54,800 56,200 49,800
55,900 Very Dissatisfied 52,000 44,000 47,300 51,000
47,500
55,000 Work Status
48.800 Full Time 75,500 82,500 94,300 55,800
Part Time 36,400 33,200 35,700 36,700
Part Time Due to
86,500 97,000 57,500 Maternity/Paternity 32,500 32,400 30,400 36,700
53,300 57,000 50,100  Sabbatical Leave 78,800 50,500 50,000 55,000
Other 25,800 21,900 10,000 22,500
42,300 43,000 28,000 Size of Private Firm
56,700 63,500 43,900 1 Lawyer 62,700
74,600 86,200 54,600 2 85,300
98,900 114,800 61,200 3-9 95,800
99,800 111,400 64,400  100rmore 107,200
93,300 104,000 74,500 . A u 4 ()
Private Practitioners — Office in Alaskan Cities
One 85,800
51,200 55,900 43,600  Twoormore N 102,100
65,100 75,300 50,300 . . . .
88,500 100,800 60,000 Private Practitioners — Office Outside Alaska
96,700 107,600 64,300
78.900 87.200 57,400 ;%s ggfgg
91,700 105,700 60,300 '

Private Practitioners Averaging Over $100,000 in Income

Admiralty/Marine
Banking-Savings
Administrative Law

Mineral-Natural Resources
Negligence-Def-Plain
Land Use Law

Government
Appellate Practice
Securities
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Continued from Page 13
Alaska Judicial Council. We would

be pleased to assistin furtherinquiry.

FINDINGS

The average attorney practices
civil law full-time in a large law firm
(by Alaska standards) in Anchorage,
Alaska. He is 40 years old, has 11
years of experience, bills a little over
6 hours a day, works a 45-hour work
week and has an adjusted gross
income from the practice of law of
$78,300. But one out of every three
members of the Alaska Bar Associa-
tion earns less than $50,000. Thirty-
seven percent earn between $50,000
and $79,999 and 30% earn $80,000 or
more. Ninety percent of those re-
sponding work full-time. Ten percent
work only part-time, or were on sab-
batical, retired, or were unemployed
in 1988. .

Private/Public

Sector Comparisons

Theratio of attorneys in the public
sector to those in the private sectoris
approximately 1 to 2 through 12 years
of experience. After 12 years of exper-
ience there is a dramatic drop and
only one out of every five attorneys
with more than 12 years of exper-
ience works in the public sector (see
Table 2). One conclusion that could
be drawn from this is that attorneys
from the public sector tend to enter
the private sector as they gain in
years of experience. Early career
public sector attorneys earn an aver-
age of $9,000 less than their private
sector colleagues. Career public sector
attorneys will see their incomes rise
by a factor of 1.79 over time. Private
sector attorneys will see their incomes
rise by a factor of 2.62. The difference
between the two career paths widens

over time to $56,600. A public sector
attorney with between 0 and 6 years
of experience will earn an average of
$38,600 compared to a private sector
attorney earning $47,600. He or she
can expect to top out at an average
income of $69,000 with 20 or more
years of experience, compared to a
private practitioner’s income of
$124,700 (see Table 2).

Judicial compensation patterns
from the survey reflected an average
income of $67,100 but this figure can
be a bit misleading. The judicial off-
icer category includes magistrates
and other judicial officers some of
whom work part-time. This reduces
the average income of this group.
Published federal and state scales
state that the base pay of federal
district judges is $89,500. The base
pay for a state sipreme court justice
is $85,728, $79,992 for a court of
appeals judge, $77,304 for a superior
court judge, and $66,816 for a district
court judge. Nevertheless, judges’
earnings tend to be similar to the
average sole practitioner or corporate
attorney, and substantially below
those of a partner in a private practice
of law.

Most attorneys in prviate practice
start their careers as associates and
at some point between the seventh
and twelfth years of their career they
become partners or sole practitioners.
Incomes for the attorney in private
practice with 0 to 6 years of experience
average $47,600. Between 7 to 12
years of experience incomes average
$81,500 and between 13 and 19 years
of experience the averageis $124,700.
Over time, the gap between partners
and sole practitioners is $56,200 and
between partners and associates is

TABLE 7

GENDER DIFFERENCES
AMONG LAW PRACTITIONERS

EMPLOYED
ALL ABAMEMBERS FULLTIME IN LAW
Categories Females Males Females Males
Agein Years 37.2 414 37.1 41.0
Years of Practice 8.1 12.8 7.3 12.4
Years of Alaska Practice 7.3 11.6 7.0 113
Estimated Incomeof...
Sole Practitioners $ 39,300 $ 77,400 $ 46,100 $ 82,900
Partners $104,900 $129,900 $133,600 $131,300
Associates $ 45500 $ 57,800 $ 47,500 $ 59,000
Corporate $ 74200 $ 77,800 $ 74,200 $ 77,800
Judges $ 61,900 §$ 69,300 $ 61,700 $ 69,300
Prosecutors $ 53,300 $ 57,300 $ 56,200 $ 57,300
Public Defenders $ 43,100 $ 50,700 $ 43,000 $ 50,500
Other State $ 49,900 $ 59,700 $ 49,900 $ 59,900
Other Govt/Non-Profit $ 45,900 $ 50,200 $ 45,900 $ 50,600
Estimated Income with...
0-3years of exp. $ 38300 $ 38,000 $ 39,300 $ 39,500
4-6years $ 44,400 $ 53,300 $ 46,600 $ 53,600
7-9years $ 48600 ¢ 70,400 $ 52,300 $ 71,600
10-12years $ 73,300 $ 82,700 $ 80,500 $ 85,200
13-15years $ 63,400 $114,900 $ 69,300 $116,500
16-19years $ 70,600 $118,900 $ 77,100 $122,900
20 or more years * $112,000 *  $115,700
Estimated Income of
Practitioners With 7
to 15 years of experience
Partners $110,100 $122,400 $118,000 $123,400
Sole Practitioners $ 42,400 $ 83,800 $ 49,700 $ 88,300
Associates $ 49,300 $ 66,200 $ 56,500 $ 68,600
A Male Income-
Male-Female Income Differences Female Income
All Respondents $33,200
Controlling for Location of Office $33,500
Controlling for Full-time — Part-time $28,200
Controlling for Type of Practice $15,500
Controlling for Years of Practice $15,200
Controlling for Full-time/Part-time, Location of
Practice, Type of Practice, and Years of Practice $ 4,500

NOTE: Small sample size cause some full-time incomes to appear lower than incomes

of all respondents.

* denotes a sample size too small to report.

$74,000.

Fifteen percent of the respondents
from Anchorage are state employees.
Thirty percent of the respondents
from the first and fourth districts are
state employees, and 44% of bush
Alaska respondents work for the
state. Anchorage attorneys are more
likely to have a civil practice com-
pared to the balance of the state;
criminal practices prevail in bush
areas. Respondents in the First
Judicial District, Fairbanks and the
smaller road/ferry access commun-
ities in the Third Judicial Disitrict
are likely to be older and have more
experienced by an average of about
two years. First Judicial District
attorneys are more satisfied with
their position and less likely to chose
another profession than other attor-
neys in the state. Private practi-
tioners in the Third Judicial District
have higher incomes than attorneys
working in the other judicial districts
(see table 5). Private practitioners in
the First Judicial District earn about
$20,000 less, and Second and Fourth
Judicial District attorneys earn
$13,000 less on the average than
Anchorage private practitioners.

Gender-Related

Differences

Female attorneysin Alaska appear
to have a level of economic activity
and compensation below their male
counterparts. This gap is most
apparent in the private bar with
income differences averaging $40,000.
Hours worked averaged 4.2 hours a
week less, and billable hours were an
average 140 hoursless annually than
male practitioners. The study sug-
gests some possible reasons for the
differences, but does not provide con-
clusive evidence of causal relation-
ships.

Women constitute a much higher
proportion of the public bar (39.4%)
than of the private bar (18.3%). Within
the private sector, women are only
9.1% of partners but 32.7% of asso-
ciates. These status and job differ-
ences play a large role in determin-
ing income. However, position is not
the only reason for gender differ-
ences. Women earn less within every
category of type of practice, with sole
practitioners, partners and asso-
ciates showing the greatest gaps (see
table 7).

A second factor that is related to
differencesin gender income is exper-
ience. Male and female attorneys
enter practice with similar salaries
but differences average almost
$50,000 after 15 years of practice.
Among private attorneys with zero
to three years of experience, 59.5% of
women and 62.2% of men have asso-
ciate status earning $40,400 and
$43,600 respectively. For attorneys
with 7 to 15 years of experience,
about 11% of both groups are still
associates, but only 15.6% of women
are partners compared to 41.9% of the
men. While the gender gap is lowest
for partners ($12,000), it is $38,600 for
sole practitioners and about $16,000
for associates.

A multiple analysis of variance
was conducted to help understand
the main factors affecting gender-
related income differences. By anal-
yzing average male and female in-
comes in the context of different
variables the roles of specific factors
can be assessed. Location of office
explains almost none of the gender
differences, while full-time/part-time
status has a moderate influence. Type
of practice and length of experience
affect income substantially. The role
of gender is reduced most noticeably
when all four factors of status, loca-
tion, type and length of practice are
taken into consideration simultan-
eously. Theinitial $33,200 difference
drops to $4,500.

These data highlight some of the
more notable gender differences in

gs offer member insight

the bar memberships. Women appear
to be disadvantaged in two ways.
First, a moderate gender gap in
compensation does exist and is not
explained by objective factors such
as hours worked and years of exper-
ience. Second, female attorneys have
a lower success rate in the private
bar career paths most likely to lead to
higher income. The success rate of
females and equality of compensa-
tion is more readily apparent in the
public sector than the private sector.

Judicial Applications

Judges’ earnings tended to be
similar to the average sole practition-
er or corporate attorney but substan-
tially below those of a partner. The
survey asked what role compensation
played in discouraging attorneys
from applying for a judgeship. Of the
respondents to this survey, 52.7%
said that salaries and benefits were
not an important reason for failing
to apply for a judgeship. Examing
the categories of respondents sug-
gests some interesting conclusions.
Those with more than 12 years of
experience or incomes exceeding
$120,000, viewed salaries and bene-
fits as a very important factor in the
process of deciding whether or not to
apply for a judgeship. Those who
thought salaries and benefits were
somewhatimportanthad an average
income of $95,500. Those stating it
was notimportant earned an average
of $63,700. Since application is more
likely to occur after 10 or 12 years of
experienceitisinteresting that 62.8%
of the private attorneys with 13to 19
yeras of experience see salaries as a
very or somewhat important problem.

Continuing Legal
: Education

Three-fifths of those who responded
tothe survey felt that there should be
a minimum number of CLE hours in
order to qualify to practice in a spe-
cialty and 51.7% believed that a mini-
mum number of CLE hours should be
required to retain a license to prac-
tice. Support for both of these con-
cepts was lowest in the Second and
Fourth Judicial Districts and bush
Alaska, and highest in the First and
Third Judicial Districts. Of those
responding, 62.7% had participated
in an Alaska Bar Association CLE
seminar in the past twelve months.
For those who attended CLE, the
majority evaluation of the program
presented was good, with 75.9% rat-
ing the CLE excellent or good and 2%
as poor.

CLE program fees are a problem
for some practitioners. About three-
fifths state that fees are acceptable
but 21.3% find them too high. Greatest
interest was shown for the occasion-
al1to3hours CLE programs and the
concentrated 1 or 2 day programs.
Anchorage attorneys tend to prefer
the 1to 3 hours occasional programs.
Roaded/ferry and bush areas favor
the concentrated format somewhat
more. Combining these two ap-
proaches should draw the highest
rates of participation.

Annual Bar Meetings

The survey asked whether Hawaii
should remain the site for the mid-
winter Bar Association meeting. A
majority (56.2%) preferred Hawaii,
the current site. Even though many
thought it was too expensive it ap-
pears that changing the location
could lose more attorneys than it
gains.

Participation in the ABA Annual
Meeting is higher than the midwinter
conference. Over one-third of the
respondents attended at least one
meeting in the past three years. Less
than 14% attended two or more meet-
ings. Participation is highest among
Fourth Judicial District members and
lowest among those from the First

Continued on Page 16
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Educate yourself in the Wrangell Mtns.

By Jurie CLaRk

ant aunique Alaskan adven-
w ture, and earn one college

credit? Enroll in History 193
offered by Prince William Sound Com-
munity College and Keystone Raft
Adventures in Valdez. If you just
want a great time, skip the course,
just go for the fun and learn a lot too.
The next course is scheduled for Aug.
9 through 13, five days of relaxation.

Lone (lone-e) Janson, a writer
friend, is teaching a course on the
history of the Wrangell-St. Elias area.
When she asked if I wanted to go on
this first raft trip, my first inclina-
tion was to decline. After all, they go
down muddy rivers full of rapids.
When in college, I almost drowned in
the Gunnision River in three feet of
water. Only a skinny weed I grabbed
kept me from being swept down-
stream. I had also heard the terrified
screams of rafters on the rapids on
the Matanuska River, which convine-
ed me that rafting was an insane
sport designed for the demented.

But this was the maiden voyage
for this particular trip; it’s a course
and there was room and the price
was right (free), so I reluctantly
agreed to go.

I called the number in the flyer,
835-2681 and soon I received the
course materials. A long list of things
to bring: warm clothes, a tent if you
want privacy, sunglasses, knee high
rubber boots, sleeping bag, foam pad,
mosquito repellant, etc. Keystone Ad-
ventures would supply someraingear,
the food, tents, life jackets, and water-
proof containers. Two items puzzled
me: arazor and a belt were on the list.

With my lightning powers of deduc-
tion, after having observed rafters
on the Copper River, who looked
cold, wet and bored, I figured this
out. Therazor was to cut wrists when
one couldn’t stand the excitement
anymore. Failing that, if the blood
was so cold it only congealed, the belt
would be handy for hanging your-
self, if a convenient tree could be
found. Lone correctly pointed out
that the razor was for men who wish-
ed to shave and the belt was a refer-
ence to beverages of the alcoholic
persuasion.

The course starts from Valdez via
Keystone’s van to Chitina, but the
party can be met in Chitina. Your
professor, Lone Janson, Alaskan his-
torian and writer of The Copper Spike,
about the building of the Copper
River and Northwestern Railrod,
among others, tells us about the his-
tory of the area and the Native cul-
tures on the way. She also tells sto-
ries about the people who lived and
live in the area. Some of them she
swears are even true.

Following the rails

We take a brief tour of Chitina and
then proceed along the old railroad
bed from Chitina to McCarthy. The
rails were removed just before World
War II when the price of copper
dropped and they were sold to the
Japanese government, which prompt-
ly melted them down and sent them
back as bullets and tanks in the war.
We stop for refreshments with a
homesteader along the way.

The road is gravel and takes about
two hours, but we aren’t bored. This
is one of the most beautiful areas in
Alaska. Some of the railroad trestles
are still standing 50 years after they
were last repaired. They were used by
homesteaders 25 years ago and we
appreciate their courage as we look
down from one of them.

We cross the Kuskalana Bridge,
233 feet above the river, a span that
struck strike terror into the hearts of
the timid. Until recently, planks were

laid along its length on the old rail-
road ties and the guardrail was non-
existent. Tourists, upon seeing the
bridge, often gulped, turned pale and
headed back to Chitina. Just since
last year when a tall guardrail was
installed, the traffic has increased.

Many years ago, when homestead-
ers used the bridge, they complained
to the Alaska State Road Commis-
sioner about loose planks on the bri-
dge.

That worthy pooh-poohed any of
their concerns until one day he hap-

We stopped at the McCarthy Inn
for coffee and the owner gives a tour
of the McCarthy Hotel across the
street, restored to something of its
gloryin 1915. A federal agency insist-
ed that they install a proper bath-
room, whichitlacked. McCarthy had
apopulation of several thousand, but
today has less than 35 year-round
residents.

There are old ads, posters and cal-
endars on the walls of McCarthy
Lodge and the bar dating from 1910
through the forties, as well as old

Our guides spot something off the port bow.

pened to be a passenger in a pickup
truck accompanied by two underlings.
They started across the bridge when
one of the big planks came loose and
lifted the nose of the truck up and out
over the river, leaving them teeter-
ing. The workers, younger and un-
doubtedly more agile, crawled over
him and eeled out his open window in
three seconds flat, leaving him dan-
gling 200 feet above the Kuskalana,
screaming unprintables and calling
on the deity to save him. Early the
next morning, men were out pound-
ing nails on the bridge.

Along the way, you will see many
ducks and geese and if the time is
right, even grizzlies. I saw two on one
trip and they really can do 40 m.p.h.
and vanish in a flash. At the Gila-
hina trestle, a high curved bridge,
our fearless guides walked out on it
and took pictures.

The second day

Atthe McCarthy River, we camped
for the evening. The guides, three
young men who are on college or
teaching breaks, set up our tent and
did all the cooking and cleaning. We
had salmon one night, spaghetti with
moose meat, and a Mexican dinner to
rival any place in Alaska, another
night. Forget dieting for this five day
trip and enjoy.

The next day our raft guides pulled
us across the Kennicott River to Mc-
Carthy on two trams. They made us
pull all three of them across. A short
hike took us to the McCarthy Mu-
seum, which has many artifacts from
the old days, when the town served
as a rest and recreation area for the
800 miners, mostly bachelors, who
visited the town for female compan-
ionship. Be sure to see the old still
used during Prohibition.

tools and other items of daily living
of 50 or more years ago.

We took the McCarthy taxi up to
the Kennecott mill and mine, which
has made even more recent rough
history. In March 1983, the man who
went berserk and killed six people
and wounded two others at McCarthy
and burned the old lodge down, to get
his first victim, who escaped.

It has since been restored and we
were invited to go upstairs and look
into the rooms, decorated with old
magazine advertisements on the
walls. My favorites are the onein the
ladies’ room downstairs advertising
Sal Hepatica, which makes a young
woman a great date instead of a dud,
and the one in a room upstairs cau-
tioning against “Armhole Odor.”

If the day is fine, be sure to take a
walk on the Kennicott Glacier. Those
dirt hills in front of the lodge are not
tailings from the mill, but are ‘tail-
ings’ from the glacier. Underneath
there still is glacier ice in many
areas, and here and there are glacier
lilies. (The copper ore was so rich
that very little tailings were left).

You may walk into the old build-
ings, but be careful. The mill is espe-
cially treacherous, but the machin-
ery in the buildings is impressive.
The third day

We camped again at the Kennicott
River and the following morning our
guides packed the raft.

Our guide, Jody, gave us a safety
lecture after we put on therain jacket,
the rubber pants and boots, and the
life jackets. It started out with what
to do in case we fell overboard or
what to do if we got jammed against
a cliff, etc.

“Try to float downstream feet first
to protect your head and then try to

get over to a bank and out,” quoth
Jody deadpan. The backpack even
had a little survival kitin it, meant to
be reassuring, but which had the
opposite effect.

We could get killed, I thought as I
looked at that muddy rushing water.
I prepared to walk back'14 miles to a
friend’s homestead for a ride to Chit-
ina and my car. Only assurances
from Lone convinced me to get on the

‘raft.

Theraft tripis rated as a Class ITI,
based on the highest rating on the
trip. The Kennicott is a short river,
shallow, and fast over a lot of rock.
There is a lot of splashing and I was
sorry when we got. to the Nezina
which has fewer rapids. Along the
way, hillsides are covered with wild
flowers and future trips might catch
a bear or moose drinking. It was too
early for us, because the salmon had
not yet migrated up to the creeks that
feed the Nezina or Chitina in mid-
June.

We got through the Nezina Canyon
at a good clip. The tightly folded
walls of sedimentary rock make a
convincing argument for plate tec-
tonics — a bumping of one land mass
against another.

The Wrangell-St.Elias ranges are

still building and there are many
volcanoes, some still steaming, in
the area.
- We stopped at a trapper’s cabin
still mostly intact. Over the door, the
words “Robert Lohse, 1924” are car-
ved in a log.

I could barely stand up in the
cabin. Mr. Lohse was either very
short or got tired of cutting logs. Over
theriveris a cable. Once upon a time,
there was a tram for crossing the
river, but only the cable remains. We
also had lunch, a curious mixture of
cream cheese, raisins, and red onions,
on a flour tortilla, which turns out to
be quite tasty.

Alongthe way, we saw bald eagles.
We stopped at one camp, next to the
Gilahina River, and see two patrol-
ling the Chitina River.

One can bathe in the Gilahina, a
small rushing stream of clear green
water (temperature about 17 degrees)
if one is part polar bear. Our guides

We could imagine the trains of

yestervear.... ]
provide us with biodegradable soap,

but we don’t dally. I see bear scat, old
and dried, just outside our tent and
there are some fresh bear tracks,
from a bear checking the stream for
salmon. One of our guides carries a
gun and offers to stand guard while
we bathe, which we politely decline.

That night the passenz irs revolted
and complained. Although Jody, Bob
and Mark are good cooks, their coffee
leaves much to be desired. We had
brought our own coffee (only instant
is provided and it is an evil brew).

Continued on Page 16
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* Don’t forget your mosquito dope

Continued from Page 15
The cooks seem to believe one teas-
poon of coffee per pot is sufficient, a
notion we promptly corrected.

The fourth day

Next morning, we arise early. Lone
goes over to get coffee and is greeted
with two pieces of French toast with
three matchsticks set in them for a
birthday cake. She is serenaded by
Jody, Bob and Mark. They are so
awful, the river runs backward and
the bald eagles scream in protest.

As we leave our campsite, we glide
past the Gillihana River and see a
mother merganser duck, who flops.
pitifully on the water in an effort to
lead us away from her babies. Above
her, in a lofty tree is the bald eagles’
nest, and their baby. Perhaps the
eagles prefer fish to duck.

Although we saw not a soul along
the way, at this campsite there was
evidence of previous campers. One
had built a shelter of two limbs
against a tree and placed bark across
them. Some distance away was a
large neat moundof brush. Either a
survivalist camped there or a bear
denned for the winter.

Our guides however, taught us “low
impact camping.” The result is that
no one would even know we were
there and thereby insure that the
next campers would fondly believe
they were the first. No rocks were
piled up for a campfire, so there are
no blackened rocks or trash to greet
the next campers.

Camping was a new experience for
me. I learned to keep the mosquito
dope handy. A body can lose a quart
ofblood when itis insanely rummag-
ing through a duffel bag looking for
the bug juice as a horde of thirsty
critters blithely drill through three or
four layers of clothing. These mos-
quitos are definitely not the wimpy,
city variety.

At our last stop, we camp on the
Chitina River.I am debating on bath-
ing in the little stream while Jody is
swimming in the creek, all the while
claiming itis refreshing asheturnsa
beautiful shade of blue. As I amble
along looking for an area not so close
to the Chitina River, I am greeted
with another backside attired only in
a birthday suit. They had set me up
and are disappointed that I don’t
scream, at least not loudly.

The day is beautiful. Only tiny
white puffs of clouds dot the blue sky.

Lone sits on a camp stool and tells
us stories of the Ahtna Indians, Chief
Nicolai and his discovery of copper
as she prepares to sip on her drink.
Suddenly she gets up, pours out the
drink and dances around like a whir-
ling dervish. Knowing how bad the
coffee had been, I think she is regis-
tering some small criticism of the
bartender, but she is trying to get rid
of a bug that she believes is setting
up to drill for oil on her leg.

Our guides laugh so hard, they are
in danger of falling in the creek.

At home in the Wrangells.

Almost immediately, the puffy little
clouds swell up and are joined by big
black clouds. Had her rain dance
lasted longer, we would have been
soaked, but the clouds disappear.

While there we watch a monarch
butterfly sitting in the ashes of a
previous camper’s fire. We think heis
dying, butinstead several more mon-
archs appear and do an X-rated dance
all around our camp.

Murphy’s Law still works. I had
kept my camera handy, but when we
get to Chitina, I can’t find it. It was
packed away when I wanted to take a
picture of Mt. Drum without a cloud
around it, a generally rare occurance.

Here the river is wide, but extremely
shallow and we are grounded two or
three times. At last we get to O’Brien
Creek and wait for the van to take us
back to Chitina, vowing to get into a
bubble bath so deep a snorkel is
required.

After this experience, I want to go
down Keystone Canyon on a raft, a
short trip of less than an hour, all
rapids and quite exciting, I hear.

Travel advisory

Right now the McCarthy area is
largely unknown to tourists, but the
Park Serviceis pushing the Wrangell-
St.Elias National Park and the wil-
derness experience will be gone. There
will soon be as many tourists as there
are at Denali, so this year may be the
best time to go.

If your law practice is driving you
crazy and you are tired of the yuppie
rat race, I heartily recommend tak-
ing five or six days off for a trip such
as this. Unless this is the year you
win the lottery or Ed McMahon tells
you that you are a millionnaire this
is guaranteed to be a high point of
your summer or even your year. You
don’t have to be a rugged outdoor
type to have a great time.

Afternote: Last time, I reported on
my attempt to quit smoking. Not a.
failure, but not a success, either. Have
gotten down to less than one pack a
day, a big improvement. Still work-
ing on it.

® Survey tallies lawyers’ hours

Continued from Page 14
Judicial District. Reasons for attend-
ing the annual meeting varied but
educational value was most often
cited. Changing the annual meeting
to a site outside of Alaska would not
help. An analysis of responses in-
dicated that the ABA would lose four
times more participants than it could
gain by meeting outside of Alaska.

Non-lawyer Support Staff

Practitionersin all judicial districts
pay approximately the same beginn-
ing annual salaries for their most
recently-hired, least-expensive legal
secretary, with a median salary in
the $18,000 to $20,999 range. Like-
wise, practitioners in all judicial
districts paid approximately the same
to their highest paid full-time legal
secretaries. The average was in the
$25,000 to $30,000 range, with Anch-
orage slightly higher and the bush
area slightly lower.

The highest paid legal assistants
(paralegals) are paid more in the
Third Judicial District ($30,000 to
$35,000 as a median range) than in
the First, Second or Fourth Judicial
Districts where median income for
the highest paid legal assistants falls
in the $25,000 to $30,000 range. The
Third Judicial District and the Sec-
ond and Fourth Judicial Districts, on
the average, pay full-time legal assis-
tants more than the average full-
timelegal assistant earnsin the First
Judicial District.

The ratio of non-lawyer support for
practitionersin the private sectoris 1
to 1.9. The range for nonlawyer
support for practitioners in the public
sector is from 0 to .9 paralegals per
attorney. About sixty-five percent of
all therespondents do not have para-
legal assistants of any kind.

Hours Worked and Billed

Large firm practitioners work an
average of 7 hours more than sole
practitioners. Attorneys who work
for firms that have offices in more
than one city tend to work more
hours. The average number of hours
billed for private practitioners is
1,470 hours. The median is 1,550
hours. For public practitioners the
average hours billed is 1,390 but the
reader is cautioned that few public
practitioners keep accurate time rec-
ords unless pursuant to a reciprocal
services agreement (RSA) or required
under the conditions of government
funding. Prosecutors, public defend-
ers and judges works longer hours
during the week than general govern-
ment attorneys. Income is strongly
related to the size of the firm and the
satisfaction of the attornev with

his/her profession. Those who work
thehardest and earn the most tend to
be the most satisfied with their pro-
fession. Those who work fewer hours
and have smaller incomes tend to be
less satisfied. Legal specialists have
the highest income. General practi-
tioners on the average have the
lowest.

We have attempted to capsulize
approximately 100 pages of narra-
tive, charts and data in this exec-
utive summary. Obviously, there
were many areas of inquiry that are
not addressed in the summary or are
inadequately reported. For those who
may wisdh to rely heavily on the
information reflected herein, we urge
you to examine the more detailed
analysis of the report as a whole.

By Many K. HucHes

s aresult of meeting with var-
A ious members of the Alaska
Bar Association in Juneau,
Fairbanks and Anchorage on the
Interest on Lawyers Trust Accounts
(IOLTA) Opt-Out Rule, the Trustees
of the Alaska Bar Foundation have
become aware of the concerns regard-
ing fee deposits. The question of whe-
ther to place such client fee deposits
in the lawyer’s trust account orin the
business operating:account was

asked. F i
After discussions with Bar Coun-
sel and a review of Ethics Opinion
No. 87-1, the answer is: deposit client
fee deposits in the lawyer’s trust
account. =} 5, _
“Non-refundable” fee deposits are

Solid Foundations

Deposits in trust

perhaps a misnomer. A client fee
depositis exactly that — monies paid
in trust by the client to be earned by
the lawyer. As Ethics Opinion 87-1
indicates, fee arbitration is a com-
mon result of a lawyer’s quest for
non-refundability. Obviously, the de-
cision of a fee arbitration panel super-
cedes the lawyer/client agreement.
Thus, the fee deposit becomes refun-
dable depending upon the lawyer/-
client agreement, the number of hours
worked and the state of mind of the
client at the time of lawyer retention.

The Ethics Committee provided the

following guidelines:

This committee finds that a non-
refundable retainer may be charged
toaclientifthe nature of the retainer
asnon-refundableis fully and clearly

explained to the client, orally and in
the written fee agreement, and if the
fee is not excessive, considering the
factors of DR 2-106:

(1) The time and labor required, the

novelty and difficulty of the ques- -

tions involved, and the skill requisite
to perform the legal service properly.

(2) The likelihood, if apparent to
the client, that the acceptance of the
particular employment will preclude
other employment by the lawyer.

(3) The fee customarily charged in
the locality for similar legal services.

(4) The amount involved and the
results obtained.

(5) The time limitations imposed
by the client or by the circumstances.

(6) The nature and length of the
professional relationship with the

client.

(7) The experience, reputation, and
ability of the lawyer or lawyers per-
forming the services.

(8) Whether the fee is fixed or con-
tingent.

The Committee summarizes by opin-
ing that a lawyer must refund the
nonearned portion of a non-refund-
able retainer upon withdrawal from
representation. Further, refund is ap-
propriate if, upon cessation of repre-
sentation, the retainer is excessive
under the circumstances.

If non-refundable retainers are in-
deed refundable, would not lawyers
be well advised to cease in the mis-
nomer and obtain a client fee deposit
whichis appropriately drawn against
as earned?
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Froelich, Reese to bench

Gov. Steve Cowper June 26 ap-
pointed Peter Froehlich of Juneau as
a district court judge and John Reese
of Anchorage as a superior court
judge.

Froehlich, an assistant attorney
general, former legislative aide and
private practitioner, replaces Lyn As-
per who resigned. Reese, a private
practitioner since 1975 and former
Alaska Legal Services lawyer, repla-
ces Douglas Serdahely who resigned.

Froehlich, 42, has worked in the
attorney general’s office since 1981
on subjects from reviewing legisla-
tion to commercial law. He also served
as counsel to the House Judiciary
Committee and has worked summers
as a salmon handtroller and crab
fisherman.

Froehlich holds a bachelor’s in eco-
nomics from Marquette University
and his law degree from Willamette
University in Oregon. He is active in
United Way, youth basketball and
soccer and is the past president of
Big Brothers/Big Sisters in Juneau.
He is married and has two children.

Froehlich begins the end of July
and will be paid about $67,000.

Reese, 45, has been in private prac-
tice since 1974 handling civil litiga-
tion and family law and some crimi-
nal matters. From 1973-75 he was
deputy director of Alaska Legal Ser-
vices and before that a staff attorney
with Legal Services.

Reese holds a bachelor’s in politi-
cal science from Oklahoma State Un-

the governor by the Alaska Judicial
Council which conducted polls of Al-
askalawyers on the candidate’s qual-
ifications.

standing service to the members of
the Bar Association when he received
the Distinguished Service Award at
the 1988 Annual Convention.
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Scholarship awarded

iversity and his law degree from the
University of Oklahoma. He is a
former board member of Abused Wo-
men’s Aid in Crisis, the Academy of
Model Aeronautics and chairman of
Anchorage Historic Properties. Heis
married and has two children and
will be paid about $77,000 annually.

Hughes Thorsness Gantz Powell &
Brundin. has targeted one student
from each area high school for a
scholarship in the amount of $1,000
to offset expenses during the first
year of enrollment in an institution
of higher learning.

Considerations in the selection pro-
cess were scholastlc achievement, fi-
nancial need, character, leadership,
educational goals, and potential fu-
ture- contributions to the State of
Alaska.

Scholarship recipients were Tracie
Kingsland, Bartlett; Thomas Wall,
Chugiak; Thomas Davis Jr., Dimond;
Scott Baer, East; Brad Mushovic,
Service; and Angie Gossett, West.

Both appointees were submitted to

Reese was honored for his out-

—Office of the Governor,
June 26, 1989

Bar people move among firms, agencies

Hal Brown is resigning his posi-
tion as Executive Director of the
Alaska Judicial Council, effective
July 15. He will be the new resident
partner of the San Francisco law
firm of Heller, Ehrman, White &
McAuliffe......Joel DiGangi has
moved from Palm Springs and is
now with the Law Office of Julian C.
Rise in Fairbanks....... Jon DeVore,
formerly with the Bristol Bay Native
Corp., is now District Counsel with

the U.S.Small Business Administra-.

tion.

Brian Doherty, formerly with the
P.D.’s office, is now with Gilmore
and Feldman.....David Freeman,
previously with Owens & Turner, is

now with the law firm of Wade &
DeYoung......David Gorman has
joined the law firm of Wade & De-
Young......Leslie Hiebert has moved
from Austin, Texas and is now with
the Office of Public Advocacy.

Elizabeth B. Johnston has relo-
cated to London, England...... Jo
Kuchle is now working for the Fair-
banks firm of Staley, DeLisio, Cook
& Sherry.V. Bonnie Lembo is cur-
rently with the Office of Special
Prosecutions & Appeals.

Karen L. Loeffler, formerly with
the D.A.’s office is now with the U.S.
Attorney’s Office......Mindy McQue-

en is now with the Department of.

Lawin Fairbanks.William Royceis

Ericsson elected veep

The law firm of Martin, Bischoff,
Templeton, Ericsson & Langslet is
pleased and proud to announce that
Lloyd B. Ericsson, a senior partner
of the firm, has been elected vice-
president of the Aviation Insurance
Association.

The Aviation Insurance Associa-
tion was formed to promote the gen-
eral welfare of the aviation insurance
industry. Membership includes avia-
tion underwriters and reinsurers;
agents, brokers and adjusting firms
specializing in aviation and major

Freeman joins firm

David M. Freeman has joined
the law firm of Wade & De Young as
a senior associate.

‘Formerly with Owens & Turner,
P.C., Freeman will continue to con-
centrate in the area of labor and
employment relations law from the
management perspective. He will also
represent Wade & De Young’s con-
struction industry clients. Freeman
was admitted to the Alaska Bar in
1978.

After a one year clerkship with the
Fairbanks Superior Court, he has
been engaged in private practice for
the past 10 years, primarily emphas-
izing representation of clientsinvolv-
ed in labor relations matters.

Ye'rbich is back

Thomas J. Yerbich, partner in
the law firm of Yerbich & Pace re-
cently returned to the full-time prac-
tice of law following a 10-month sab-
batical.

While on sabbatical, Yerbich com-
pleted a course of study in Business
& Taxation Law at McGeorge School
of Law, Sacramento, where he was
awarded a Master of Laws degree.

law firms involved with aviation liti-
gation.

Ericsson earned his undergradu-
ate degree from the University of
Kansas and his LL.B. from the Uni-
versity of Virginia and is a member
of the Order of the Coif, He has been
practicing law since 1965 and is ad-
mitted in Oregon, Washington, Al-
aska and Virginia. Ericsson’s prac-
tice is concentrated in insurance de-
fense and coverage matters relating
to aviation and products liability.

-Rhodes is clerk

Chief Judge H. Russel Holland of
the United States District Court for
Alaska has announced that Phyllis
Rhodes has been selected as Clerk
of Court to replace retiring JoAnn
Myres.

Rhodes had been with the U.S.
District Court for Alaska 16 years
when she assumed the Clerk’s posi-
tion on July 1, 1989.

Myresisretiring with over 35 years
servicein the federal courts for Alaska
commencing with the territorial
courts before statehood.

Bauman speaks

Carl Bauman was a featured
speaker at the Institute on Oil and
Gas Operations in Federal and Coas-
tal Waters, jointly sponsored by the
Eastern and Rocky Mountain Min-
eral Law Foundationsin New Orleans
during May.

Bauman spoke on “Environmen-
tal Issues Pending and Forseeable
Offshore Alaska.” and is a partner at
Hughes Thorsness Gantz Powell &
Brundin. He heads the Natural Re-
source/Environmental Law and Lit-
igation Sectlon within the firm.

Doris Loennig, formerly with Asch-
enbrenner & Brooks, is now with

now a sole practitioner. William
Reeves, formerly with Associated
General Contractors, is now with
Taylor & Hintze.

David and Ella Stebing have
recently relocated to Anchorage from
Fort Wayne, Indiana. David Stebing
is now employed at Guess & Rudd.

ATTENTION
ATTORNEYS

If you have Blue Cross Health insurance
or similar 80/20 insurance program, we
need to talk. We offer a comprehensive
medical insurance program for small
businesses and self employed at a dis-
counted group rate. Call to see if you
qualify.

Bradbury, Bliss & Riordan in Fair-

banks.....Carla Grosch is leaving JON S. HOUSE
Alaska to attend a seminary in 907-344-4048
Berkeley, Ca....... Linda Cerro is

associated with the firm of Reese,

Rice & Volland.

TRIAL
YOU
CAN'T
LOSE

Now a Company specializing in producing superior deposition
summaries, indicies and chronologies for litigators. Don't waste
precious time reading irrelevent material.

CHASE & ASSOCIATES can help you zero
in on the significant issues.

—— ¢ < E—

NO RISK TRIAL OFFER:

Give CHASE & ASSOCIATES an initial transcript to summa-
rize. The digest that you'll receive will meet or exceed your
expectations or you need not pay for it.*

- ===

"1 am honored to have the opportunity to recommend
CHASE & ASSOCIATES." Donald Mc Garth II
Baker & Mc Kenzie

" Your services for me have been superb. Your responsiveness has always
been muchquicker than I had any right to expect and your quality has been
outstanding."” Ken Florence -

Swerdlow & Florence:

* Deposition transcript cannot exceed seventy-five pages.

Chasef Associates

PARALEGAL SERVICES/LAW OFFICE AUTOMATION

800°284-2856
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TORT LAW

By MicHAEL J. SCHNEIDER
MOTIONS UNDER
CIVIL RULE 56:
PRACTICAL AND
TACTICAL CONSIDERATIONS

I. Introduction

Motions for summary judgment or
partial summary judgment are not
granted very often. There are still
good reasons to make these motions
under A.R.C.P.56. Theyincludeiden-
tifying and pinning down expert and
other witnesses that may otherwise
be hidden from scrutiny until much
later in the litigation.

IL. General Rules of Law
Applicable to the Motion.

In order to justify summary judg-
ment under A.R.C.P. 56, it must not
only be shown that thereis no genuine
issue to be litigated, but also that the
moving party is entitled to judgment
as a matter of law. Whaley v. State,
438 P.2d 718 (Alaska 1968). The party
opposing arequest for summary judg-
ment need not establish that they
will ultimately prevail at trial. Gab-
lick v. Wolfe, 469 P.2d 391 (Alaska
1970). Consistent with this concept,
inferences of fact from proffered
proofs are drawn in favor of the
party opposing a motion for sum-
mary judgment and against the
movant. Nizinski v. Golden Valley
Electric Association, 509 P.2d 280
(Alaska 1973). Negligence claims in
Alaska are almost never subject to
summary determination. See Lilli-
craven v. Tengs,375P.2d 139 (Alaska
1962); Swenson Trucking, Etc. v.
Truckweld Equipment,604P.2d 1113,
1118,1119; Carlson v. State, 598 P.2d
969, 974 (Alaska 1979); and Webb v.
City and Borough of Sitka, 561 P.2d
731, 735 (Alaska 1977). ,

II1I. Why Bother?

This is a very good question. I
think the answer falls into two cate-
gories.

1. You May Win!

The easiest route is to try to show
that the defendant was negligent per
se (or that the plaintiff was compara-
tively negligent per se). The concept
of negligence per se, as set forth in
Restatement (Second) of Torts. § 286
(1965), was specifically adopted by
the Alaska Supreme Court in Ferrell
v. Baxter, 484 P.2d 250, 263 (Alaska
1971) and Breitkreutz v. Baker, 514
P.2d 17,20 (Alaska 1973). Section 286
provides that a legislative enactment
or administrative regulation will be
adopted asthereasonable-man stan-
dard where:

A.itis designed to protect a class of
persons which includes the one whose
interest is invaded; and

B. it is designed to protect a partic-
ular interest which is invaded; and

C. it is designed to protect that
interest against the kind of harm
which has, in fact, resulted; and

D. it was designed to protect that
interest against the particular hazard
from which the harm resulted.

Most traffic laws are entitled to
negligence-per-se treatment. See Fer-
rell, supra, at 264. If the statute or
regulation in question simply sets
forth the general or abstract stand-
ard of care, it may not be the subject
of negligence-per-se treatment. See
Bachnerv. Rich,554P.2d 430, 441-42
(Alaska 1976) and Breitkreutz v.
Baker,514 P.2d 17, 22 (Alaska 1973).
Plaintiff must still demonstrate the
causal connection between the viola-
tion of the statute and the injury in
question. See McLinn v. Kodiak
Electric Association, Inc., 546 P.2d
1305 (Alaska 1976).

We are a tremendously regulated
society. Legislative enactments and
administrative regulations touch vir-
tually all aspects of our conduct.
Alaska Statutes, Title 18, regarding
health and safety, should always be
consulted. Among other things, Title

18 demands that the Department of
Labor establish standards at least as
stringent as those required by OSHA.
See A.S. 18.60.030(6). The Anchor-
age Municipal Code, Title 23, adopts
by reference most national codes,
e.g., electrical, plumbing, signing,
building, etc.

In your search for statutes and
administrative regulations, youmay
wish to consult, generally, Philo, Har-
ry M., Lawyer’s Desk Reference, 7th
Edition, The Lawyers Cooperative
Publishing Company, Copyright
1987,Vol. 2, Ch. 16, Safety Organiza-
tions and Libraries; Ch. 17, Safety
Standards and Codes; and Ch. 18,
Government Information Centers.

The import of this information is
clear. If you look hard, you may well
find a legislative enactment or regu-
lation for which an unexcused viola-
tion can be clearly established on the
facts of the case. That sure helps out
at the settlement conference.

2.YouMay Gain A Tactical Advan-
tage.

It’s often best to make the motion.

for summary judgment just as soon
as you are in a position to do so. The
opposing party can be caught in a
situation where the record is not well
developed in the case, where they
have minimal facts from which to
draw their response, and where it is
very hard to articulate to the Court
exactly why a decision on the motion
should await further proceedings in
the case. Under A.R.C.P. 56(f), an
extension to obtain affidavits or ga-
ther further information can be re-
quested. The Court usually wants to
know exactly what you have in mind.
A request to fish a little longer on the
chance that you may catch some-
thing will frequently be denied. The
opposing party is thus put at a con-
siderable disadvantage. The motion
may be decided in favor of the mov-
ing party on a rather incomplete
record. While the opposing party has

Summary judgement motions

Michael J. Schneider

some remedies [see for example
AR.C.P. 77(m) and 60(b)], it’s a bad
spot to find yourself in.

The other nice thing about a motion
for summary judgment is that it fre-
quently generates lots of affidavits
by the enemy. No matter how the
record in the case develops after the
motion, witnesses offering affidavits
early in the case will find it hard to
change their position later.

IV. Smoking Out the

Lurking Consultant

If a motion for summary judgment
or partial summary judgmentis made
on an important issue in the case, it
is only the extremely confident prac-
titioner who doesn’t come to court
opposing the motion with most of the
means at his or her disposal. The
identity and opinions of consultants
(experts who are not expected to tes-
tify) is protected under A.R.C.P.
26(b)(4)(B).

A lot of litigators don’t decide who
is expected to be called as a witness
at trial until the very last moment
possible under the pretrial order. That
means you won’t find out who your
opposing experts are until that mo-
ment. A motion for summary judg-
ment can smcke these people out
early because your opponent may
have little choice but to use them to
help counter the motion.

V. Summary and

Conclusion

Even though motions for summary
judgment are granted infrequently,
they may be worth filing where a sta-
tute or administrative code section
has clearly been violated. Even if
unsuccessful, these motions often
provide the moving party with a tac-
tical advantage in developing the
case and allow the moving party to
identify experts that would otherwise
be concealed until much closer to
trial.

n this initial column, I broadly
I outline the wealth transfer taxes

applicable here in Alaska. In
subsequent columns, 1 will discus
the taxes in detail. :

In the State of Alaska, we are con-
cerned primarily with federal and
Alaska transfer taxes. -

On the federal level, there are three
transfer taxes. First, there is the
estate tax (I.R.C. 2001 et seq). This is
the tax most clients at least know
exists and it is payable on the event
of a property holder’s death.

Second, there is the gift tax (IL.R.C.
2501 et seq). This tax is perceived
necessary as long as there is an
estate tax, because otherwise there
would be a giant loophole from estate
tax. To avoid estate tax, the taxpayer
would gift all property away before
death. As suggested later, this loop-
hole actually exists but has been
limited, in general, to $10,000 per
donee per year (I.R.C. 2503(b).)

ESTATE PLANNING CORNER

Steven T. O’'Hara

Third, there is the generation-
skipping transfer tax (I.R.C. 2601 et
seq). The objective of this tax is to
assure that a transfer tax is paid at
each generation. The federal govern-
ment would like to see, for example, a
tax paid when the grandparent dies,
when child dies, as well as when
grandchild dies.

The generation-skipping tax tries
to catch those transfers that would
avoid the payment of a'transfer tax
on thedeath of the middle generation
— the child in our example. Like the
estate and gift tax, however, the gen-
eration-skipping tax is not limited to
family transfers. It could apply, for
example, to gifts made by an unre-
lated party to my infant son, if the
donor is more than 37.5 years older
than the son (I.LR.C. 2651(d).

By contrast, on the Alaska state
level, there is only one transfer tax
and that is the estate tax (A.S.
43.31.011 et seq). The state does not

impose a gift tax nor a generation-
skipping tax. Alaska’s estate tax
chapter defines the term “transfer”
to include gifts (A.S. 43.31.420 (11).)
But this definition applies only with
respect to property transferred before
death that is included in the dece-
dent’s gross estate for federal estate
tax purposes (see, e.g., .R.C. 2036).
On the death of an Alaskan or a
person holding property here, the
state “picks up” its share of the credit
that the federal government allows
for death taxes actually paid to any
state (A.S. 43.31.011 et seq; I.R.C.
2011). Accordingly, the Alaska estate
tax is often referred to as a “pickup
tax.”
. In other words, the Alaska estate
tax can, in general, be thought of as
not increasing estate taxes butrather
as a revenue sharing mechanism. If
no federal estate tax is owed on death,
then the federal estate tax death
credit is unnecessary and not used,
which means thereisno Alaska estate

tax due.

Significant other transfer taxes ex-
istin other jurisdictions. Accordingly,
whenever a client resides or has prop-
erty located outside Alaska; whether
that outside place is another state or
a foreign country, the client ought to
seek counsel on the possibility of
additional transfer tax exposure. This
issue may arise other thaninthetra-
ditional estate planning context. .

For example, suppose a client who
is domiciled outside Alaska calls and
says he owns real estate in Alaska
and wishes to transfer it into an
Alaska limited partnership or corpo-
ration and wants help in the forma-
tion of that entity. Transfer of that
real estate into a partnership or cor-
poration owned by the client may
cause inclusion of that property in
the client’s state gross estate, for
estate tax purposes, as an intangible
asset. This would be a problem if the

Continued on page 19
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Law school clerk brings China news

By Barsara Hoop
ing Fu, a Chinese student at
N Lewis and Clark Law School
in Portland, plans to return
to her homeland when she gradu-
ates, notwithstanding recent events
in Tiananmen Square.

Fuwasin Anchorage this summer,
clerking for Bradbury, Bliss, and
Riordan. She will veceive her J.D.
next year and return to either the
major port city of Xiamen or to Beij-
ing. Fu previously practiced law and
taught at Xiamen University. Both
the university and the Chinese gov-
ernment want her to return and re-
sume teaching and practicing law.

As a specialist in international
economic law, Fu has potential luc-
rative options in Xiamen, an impor-
tant trade center. But Fu is drawn to
Beijing because, she says, “I think I
can do more in Beijing. For my coun-
try, I should work with the govern-
ment from the top level to improve
the whole system.”

“In China, there is no case law,”
she says, “and an attorney or judge
doesn’t have too much influence on
the system. To improve the system
you need to start through legisla-
tion.” Only the National People’s
Congress, located in Beijing, can
enact laws in most areas.

Despiterecent developmentsin the
economic laws of China, there have
been few changes in other areas,
such as criminal law and civil rights.

“Sometimes it’s very hard for the
leadership to change policy quickly,”

she says. Official bureaucratic iner-

tia contributed to the recent resist-
ance to the pro-democracy demon-
strators at Tiananmen Square.

‘“The communist party and central
government were shocked because it
was the first time for the people to
speak out and challenge the leader-
ship,” Fu says.

“The main purpose of the people
who called for democracy and liberty
was to show dissatisfaction with the
highinflation and corruption in gov-

e Estate Tax PI

Continued from page 18

client is domiciled in a state that has
a significant estate tax of its own,
such as Massachusetts.

I will now briefly summarize the
most common credits, deductions,
exclusions, and exemptions that are
available. Detailed discussion of
these items will follow in subsequent
columns. _

The most widely known of these
items is the so-called unified credit.
This credit is called the “unified cre-
dit” because it applies not only to
estate tax, but also gift tax (I.R.C.
2010 & 2505). In other words, the gift
tax and the estate tax were once
separate systems, but are now uni-
fied and the credit that applies to
them is thus called the unified credit.

In general, the effect of the unified
credit is to exempt transfers of up to
$600,000 per donor from the imposi-
tion of any gift or estate tax, regard-
less of the donee.

Also familiaris the unlimited mar-
ital deduction. Gifts. or devises to

spouses are generally not considered-

taxable transfers (I.R.C. 2056, 2523 &
2651(c).) A new major exception,
under the 1988 tax act, is a transfer to
a spouse who is not a U.S. citizen.
The new general rule is simple and
draconian. Gifts to spouses who are
not U.S. citizens do not qualify for
the marital deduction (I.R.C. 2056(d)
& 2523(1).) This is a significant pitfall
for the unwary. -

Another commonly known item is
the $10,000 annual exclusion from
taxable gifts (I.R.C. 2503(b). Thisis a

ernment. I think most students and
demonstrators didn’t want to over-
throw the government. They wanted
to improve the leadership. Average
people have no authority over the
party, and the party has severe prob-
lems purifying itself. Some officials
use their power for personal benefit
and people got mad about it.”

Fu attributes the recent bloodshed
to a temporary loss of governmental
control. The government felt it needed
the power back and “they knew who
owned the army and who would win,”
she said, paraphrasing Chairman
Mao.

“They just wanted immediate con-
trol, and they didn’t have time to
consider the result. I don’t think
they’ll recognize the result for a cou-
ple of years. Ten or 20 years from
now, leadership will agree that Tia-
nanmen Square was very bad for the
people. Right now the government
doesn’t have time ... they feel they
need control.”

Despite the current situation, Fuis
confident that the government can
change for the better.

“Idon’t think the communist party
is bad,” Fu states. It’s changed for
the better before to ensure its survi-
val. For example,in 1958, the govern-
ment initiated the “Great Leap For-
ward” movement and consolidated
all lands in state hands. The deci-
sion, and accompanying natural dis-
asters, left the country bankrupt and
hundreds of thousands of people
starved. In 1962, another leader took
power and redistributed land back to
families. The party survived, Fu says,
because it changed. Of course, there
arelimitations on the government’s
ability to change quickly.

“My heart goes out to the students
and people who want more demo-
cracy and liberty,” Fu says, “but we
have to face the reality of China. It’s
too early to expect human rights in

the western style. Too many people

struggle for daily life to be involved
in concerns about human nghts

anning

major exception and constitutes much
of the estate planning that is left
after the recent tax acts. The exclu-
sion is $10,000 per donor per donee
per year.

For example, consider a wealthy
couple with four children and eight
grandchildren. On Dec. 31 of last
year, they could have transferred
$240,000 to their descendants with-
outincurring a taxable gift, and then
on Jan. 1 of this year, they could
have done the same, for total trans-
fer-tax-free gifts of $480,000.

Asmentioned earlier, a new general
rule is that gifts to spouses who are
not U.S. citizens do not qualify for
the marital deduction. There is an
importantexception, however, to this
generalrule. Congress hasincreased
the $10,000 exclusion to a $100,000
exclusion in the case of transfersto a
spouse who is not a U.S. citizen
(I.R.C. 2523(1)}2).)

Of significant importance is that
the annual exclusions apply only to
gifts of present interests (I.R.C.
2503(b).) In other words, a gift of a
future interest generally does not
qualify for the $10,000 or $100,000-
alien-spouse exclusion. Most gifts
made in trust are gifts of future
interests. ;

There is, of course, a deduction
available for charitable gifts and
devises (I.R.C. 2522 & 2055. See also
LR.C. 2651(e)(3).)

In the generatlon-sklpplng tax
arena, there are several significant
exceptions, the most important of

The main problem in improving
democracy, Fu asserts, is that 200
million Chinese people are illiterate
— nearly 20 percent of the popula-
tion. “How can you expect these peo-
ple to struggle for democracy?” she
asks.

“I think better education is neces-
sary for things toimprovein China,”
Fu says. Only through education can
the people be informed of how to
improve the current system. From
the human rights perspective, Fu
predicts slow change. China has a
long “miserable” history under a feu-
dal system where individual rights
were virtually nonexistent, she says.
“Chinese never expected human
rights,” she says, “because people
were tools.”

In addition to educating the popu-
lation, change will require greater
focus on legal principles in addition
to political ones by Chinese leader-
ship.

“Congresspeople have a more pol-
itical than legal background,” Fu
says. This isn’t surprising, she ex-
plains, because there was minimal
legal education or practicein modern
China before 1964, and none between
1964 and 1979 — the years of the Cul-
tural Revolution. One result is that
political concepts such as “counter-
revolution” become implemented as
legal standards. Even before the
events of Tiananmen Square, repre-
sentatives with legal backgrounds
had suggested that the term was
vague as a basis for criminal penal-
ties, but they were in the minority.

Also contributing to the slowness
of change is the fact that, although
there are three branches of govern-
mentin China — judicial, legislative,
and administrative — there is no
system of checks and balances. The
administrative branchis the highest
authority, and controls the actions of
thejudicial and legislative branches.

Perceived political necessity likely
contributed to thelegal system’s wide-

which is that each of us has been
given a $1 million “GST exemption”
(I.LR.C. 2631). In contrast to the uni-
fied credit against gift and estate
taxes, which is automatically app-
lied on taxable gifts and on death,
the GST exemption applies, in gen-
eral, only when allocated by the tran-
sferor or his personal representative
(I.R.C. 2632).

Finally, although itisnot a transfer
tax, the federal income tax must be
mentioned. Before any transfer, the
federal income tax consquences (to
the donor, to her estate, and to the
donee) must be considered.

ALASKA SHIELD

PO, BOX 1584-SUITE 102-REGENCY COURT
FAIRBANKS, ALASKA 99707
(907) 451-6666

“Interior Alaska's Full-Service Legal
Investigation Agency”

Member of the National Association of Legal Investigarors &
The World Association of Detectives

MARTHA BRADLEY
" Legal Investigator

Investigations
Process Service

spread imposition of the death penal-
ty during the recent crackdown, Fu
indicates. Although thelaw provides
for capital punishment as the high-
est penalty for “counterrevolution,”
she says, “in a normal time, penal-
ties would be lighter.”

The speed with which executions
have been carried out may also be a
consequence of cooperation between
trial and appellate courts. A defend-
ant is tried in a “median” or city-
level court, and has the right to only
one level of appeal — to the provin-
cial supreme court. The provincial
court can then immediately deny the
appeal.

“They can say, ‘the facts are true
and the law was applied correctly.
We have nothing to change’,” Fu-
explains. As a result, persons con-
victed can be executed within days of
an offense. Although a defendant
has aright to counsel in the proceed-
ings, Fu says, “we don’t have that
much independencein the courtroom,
because Chinese lawyers are not self-
employed but are agents of the state.”

“The best way for China to improve
is to develop its economy,” Fu says.
With economic improvements, the
inflation that contributed to the Tia-
nanmen protests may be eased. But
she recognizes that “the party needs
time to adjustitselfto the situation. I
think it will now pay more attention
to human rights and to individuals
and in a couple of years we will see
change; otherwise the party can’t
survive.”

Notwithstanding the current situ-
ation, Fu believes the pro-democracy
movement achieved its main purpose.

“Their protest was a warning. They
told the government: ‘you’ve got to
change or you won’t survive.’ I believe
the government will change. They
know the people’s power. The Chi-
nese people are generally very con-
servative and obedient, but if they
stand up, they can make changes
that Western people can’t. Because
there are 1.1 billion peoplein China.”

e Bankruptcy
filings
Continued from page 1

ruptey courts. And, it is too soon to
predict with any accuracy what eco-
nomic impact the recent oil spill and
the legislative modifications to ELF
will have on the future financial
health of Alaskans. The plain truth
is that bankruptcy filings are flying
upwards, not just creeping up. Whe-
ther this increase is the result of
“smart people’s” financial planning,
or the result of “... a shrinking and
poorer population...,” only time, and
history, will tell.

Bankruptcy local rules of
practice to be amended

The Local Rules of Practice and
Procedure for the District of Alaska
Bankruptcy Court are currently un-
dergoing amendment. Effective Aug.
14, 1989, a draft copy is available at
no cost, upon written request, from
the office of the Clerk of the Bank-
ruptcy Court in Anchorage or Fair-
banks. Public comment is encourag-
ed. Please submit written comments,
on or before close of business Sept.
14,1989, to the Clerk Of Court, U.S.
Bankruptcy Court, 605 West 4th Ave-
nue, Suite 138, Anchorage, Alaska
99501-2296.
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Board proposes series of rule changes

The Board of Governors is propos-
ing amendments - to the following
bylaw and bar rules. Please address
any comments to the Board of Gov-
ernors, Alaska Bar Association, P.O.
Box 100279, Anchorage, AK 99510.

ELECTIONS

Article V. Board Elections. Section
5. Ballot Counting. The Executive
Director and at least two members of
the Association’s Bar Polls and Elec-
tions Committee shall review the
count of [the] votes cast and record
and certify, in writing, the results of
the election to the membership.

FEE ARBITRATION

RULE 39(a) Notice Requirement
by Attorney to Client

At the time of service of a sum-
mons in a civil action against his or
her client for the recovery of fees for
professional services rendered, an
attorney will serve upon the client a
written ‘“notice of client’s right to
arbitrate,” which will state [THAT:

You are notified that you have a
right to file a Petition for Arbitration
of Fee Dispute and stay this civil
action[BY COMPLETING THE EN-
CLOSEDFORM AND SENDINGIT
TO THE ALASKA BAR ASSOCIA-
TION, P.0. BOX 100279, ANCHOR-
AGE, AK 99510]. Forms and instruc-
tions for filing a Petition for Arbitra-
tion and e motion for stay are avail-
ablefromthe Alaska Bar Association,
310 K Street, Suite 602, Anchorage,
AK-99501, (907) 272-7469. If you do
not file the Petition for Arbitration of
Fee. Dispute within 30 days after
your receipt of this notice, you will
waive your right to arbitration.

Failure to give this notice will be
grounds for dismissal of the civil
action. by

RULE 39(b) Stay of Civil
Proceedings . s

If an attorney, or the attorney’s
assignee, commences a fee collection
action in any court, the client may
stay the action by filing notice with
the court that the client has requested
arbitration of his or her fee dispute
by the Bar within thirty days of
receiving the notice of the client’s
right to arbitration. This notice will
include proof of service on the attor-
ney or the attorney’s assignee. If a
civilaction has been filed, the Alaska
Bar Association must recetve an order
of stay priror to commencing the
arbitration.

RULE 40(r) Confidentiality

All records, documents, files, pro-
ceedings and hearings pertaining to
the arbitration of any dispute under
these rules will be confidential and
will be closed to the public, unless
ordered open by a superior court upon
good cause shown, except that a sum-
mary of the facts, without reference
to either party by name, may . be
publicized in all cases once the pro-
ceeding has been formally closed.
Bar Counsel may utilize arbitration
records and decisions for statistical,
enforcement and disciplinary pur-
poses.

CLIENT SECURITY FUND

Name Change
TITLE

Part V. [CLIENT SECURITY
FUND) LAWYERS’ FUND FOR
CLIENT PROTECTION
RULE 45(b)

The “Fund” is the [CLIENT SE-
CURITY FUND] Lawyers’ Fund for
Client Protection of the Alaska Bar
Association.

RULE 45(c)

The “Committee” is the [CLIENT
SECURITY FUND] Lawyers’ Fund
for Client Protection Committee.
RULE 46(c)

The form or application shall con-
tain the following statement in bold
type: '

“THE ALASKA BAR ASSOCIA-
TION HAS NO LEGAL RESPON-

SIBILITY FOR THE ACTS OF IN-
DIVIDUAL LAWYERS. PAY--
MENTS FROM THE [CLIENT SE-

CURITY FUND] LAWYERS’ FUND

FOR CLIENT PROTECTION -

SHALL BE MADE IN THE SOLE
DISCRETION OF THE ALASKA
BAR ASSOCIATION.”

RULE 59 ,

Except where otherwise specifically
provided in this part, Rules 14 and 17
shall be applicable to this part; and
in such cases the reference to “disci-
plinary proceedings” shall .encom-
pass [CLIENT SECURITY FUND]
Lawyers’ Fund for Client Protection
proceedings and thereference to “mem-
bers of hearing committees” shall
apply to the [CLIENT SECURITY
FUND] Lawyers’ Fund for Client
Protection Committee.

RULE 60(a)

Bar Counsel shall refer poten-
tial claimants to the [CLIENT
SECURITY FUND] Lawyers’ Fund
For Client Protection at the comple-
tion of disciplinry proceedings when
appropriate. Copies of the [CLIENT

SECURITY FUND] Lawyers’ Fund
for Client Protection Rules and any
pamphlet which describes the Fund
and procedures involved in filing a
claim may be made available to the
public.
Payment Limits

RULE 53(d) _

The loss to be paid to any individ-
ual claimant as the result of any dis-
honest act or omission in any one
transaction, matter or proceeding in-
volving any one lawyer shall not
exceed the lesser of the following
sums: (a) [$10,000] $50,000, or (b) 10
percent of the Fund at the time the
award is made. The aggregate max-
imum amount which all claimants
may recover arising from an instance
or course of dishonest conduct of any
one lawyer is [$50,000] $200,000. The
total amount to be paid to all clai-
mants in any one year shall not
exceed 50 percent of the total amount
of the Fund as of January 1 of the
calendar year in which the awards
are made.

REPRIMAND RULES

The Board has proposed changes
to Bar Rules 10, 16, and 22 to remove
the words “public” and “private” as
descriptions for reprimands which it
may issue to attorneysin its capacity
as the Disciplinary Board. The Board
believed that there should be only
one type of reprimand issued by it in
disciplinary matters whether the rep-

rimand was administered by private

stipulation between bar counsel and

_the respondent attorney or whether

the reprimand. was administered on

.a respondent attorney following the

public hearing process. :

The Board has also proposed a
change to Bar Rule 28 which con-
cerns circulating a notice of public
discipline imposed to the state and
federal bench, the Attorney Gener-
al’s office, and the National Disci-
pline Data Bank. The Board believed
that this provision should only apply
to public censure, probation, interim
suspension, suspension, and disbar-
mentimposed by the Supreme Court.

Proposed Changes to Bar Rule 10,
16, 22, and 28:

Bar Rule 10

(c)Powers and Duties. The Board

will have the powers and duties to

(8)impose [PRiVATE] reprimand
as a Board upon a respondent attor-
ney (hereinafter “Respondent”) upon

referral by Discipline Counsel under
Rule 22(d);

Bar Rule 16

(a) Discipline Imposed by the
Court or Board. A finding of mis-
conduct by the Court or Board will be
grounds for

(5) [PUBLIC] reprimand by the
Disciplinary Board.

(b) Discipline Imposed by the
Board or Diecipline Counsel.
When Discipline Counsel has made a
finding that misconduct has occurred,
the following discipline may be im-
posed:

(1)[PRIVATE] reprimand in per-
son by the Board, pursuant to Rule
10(c)8); or

(d) Conditions. Written conditions
may be attached to a [PRIVATE OR
PUBLIC] reprimand or to a private
admonition. Failure to comply with
such conditions will be grounds for
reconsideration of the matter by the
Board or Discipline Counsel.

Bar Rule 22

(d) Imposition of Private Admo-

nition or Reprimand.

In the discretion of Discipline
Counsel, (s)he may refer a matter to
the Board for approval and imposi-
tion of a [PRIVATE] reprimand by
the Board, provided that the Respon-
dent has, under Section (h) of this
Rule, consented to the discipline be-
fore the Board.

Bar Rule 28 .

(h) Circulation of Notice; Na-
tional Discipline Data Bank. -

. The Board will promptly transmit
a copy of the order of disbarment,

- suspension, interim suspension, pro-

bation, or public censure [OR PUB-
LIC REPRIMAND] to the presiding
judges of the superior court and dis-
trict court in each judicial district in
Alaska; to the presiding judge of the
United States District Court for the
District of Alaska; and to the Attor-
ney General for the State of Alaska,
together with the request that the
Attorney General notify the approp-
riate administrative agencies. The
presiding judges will make such or-
ders as they deem necessary to fully
protect the rights of the clients of the
disbarred, suspended, or probation-
ary attorney.

Discipline Counsel will transmit to
the National Discipline Data Bank
maintained by the American Bar
Association, and any jurisdiction to
which Respondent has been admit-
ted, notice of all[PUBLIC]discipline
imposed by the Court [OR THE
BOARD] and all orders granting re-
instatement.

Imagine a place,
Something like

An old, boarded-up
Theatre, where

The actors are stored
Along with the scenery
And the costumes

And the lights.

Available for hire.
Inquiries invited.
Agent on premises.
Performances may

Be scheduled upon
Short notice simply
By ringing the bell
Outside the stage door.

The Past

“Under No Management”
The billboard is other-
Wise silent. No plays

Are mentioned. No names
Either. It doesn’t matter.
Once inside, the actors
Will provide whatever

An audience could ask.

Apparently always delighted
To perform, this engaging
Troupe prefers direction
From the footlights’ other
Side. Even the placement

Of scenery is a matter which
May require consultation
With the audience.

Like Hamlet’s rude company
Of players, they are anxious
To please patrons of their

Arts by whatever means are
Desired. No script is sacred.
Lines can always be improved.
Here, a little bit of business
Inserted. There, a cut or two.

Or, for those who do not

Care to meddle, a standard
Repertoire of old favorites

Is offered. Done in the

Traditional way. With much
Fanfare and frequent fol-de-rol.
Pre-tested before kings and queens
And uncrowned heads of state.

Either way (or both),

By spoken word and artifice,
These diligent craftsmen

Reshape worlds in memory

And lives, quite forgot;

Until it almost seems

That time itself has stopped, while
We are turned into ourselves again.

Harry BRANSON
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Real, actual TVBA revolutionary text

Continued from page 1

Fairbanks in June of 1989 to, among
other things, speak to the Tanana
Valley Bar Association about the
present IOLTA (Interest on Lawyers’
Trust Accounts) program and to ex-
plain recent changes. She was splen-
didly attired in basic black and wore
appropriate pumps.

Ms. Hughes began her presenta-
tion by describing the IOLTA pro-
gram and the successes it hasrecent-
ly experienced. Then it happened.
The word MANDATORY slipped
from her lips and the revolt was on.
Ms. Hughes defended herself admira-
bly from the onslaught that followed.
Feverish debate, however, culminat-
ed in a motion that is now forged on
the minds of every attorney in the
State:

RESOLVED: That the Board of
Governors of the Alaska Bar Associa-
tion be told to stay out of our busi-
ness.

Asdramatic as the aforesaid resol-
ution was, no indication was made
as to who should convey this message
tothe Board of Governors and no one
volunteered. '

In attempting to reconstruct the
events of that day, Bar Rag reporters
consulted with a number of those in
attendance. There was general un-
animity among those interviewed
against anything mandatory. Some
voting on the resolution thought it
related to mandatory CLE. Others
recalled the discussion centering on
mandatory dress codes. Some evén
believed the resolution to address
drug testing. Regardless of the ration-
‘ale,however, the unity and determin-

“ation of those in attendance was
clear. Atleast one member was heard
to say: “Give me liberty or give me
death.” Another screamed as he left
the meeting: “We must hang together
or we will all hang separately.”

Reaction by the Board of Gover-
nors to this insurrection has been
mixed, characterized primarily by
silence. While some believe that the
Board will come down hard on this
rebellious band of attorneys, others
cite the success of Chinese students
as an indication that the Tanana
Valley Bar Association may well
succeed in its noble quest.

The eyes of the world now lie on
two people:Fleur Roberts, President
of the Tanana Valley Bar Associa-
tion; and Jeff Feldman, newly elected
President of the Alaska Bar Associa-
tion. Whose will is stronger? Who
will prevail? The only thing that is
now certain is that the Bar Rag will
be there, once again providing its
readers with a front row seat of
history as it is being made.

The shot is fired:

June 30, 1989

Deborah O’Regan
Executive Director
Alaska Bar Associatoin
310 K Street, Suite 602
Anchorage, AK. 99501
Dear Ms. O’Regan,

I enclose herewith minutes of the
meeting of the Tanana Valley Bar
Association held June 23, 1989. 1
have been directed to forward them
for the obviousreason that they must
be published in the next edition of the
Bar Rag, but for another important
reason’ as well.

You will notein your careful review
of these minutes that the TVBA
adopted a resolution directed to the
Board of Governors. Apparently the
TVBA is of the mind that the Board
of Governors is attempting to influ-
ence their professional lives, and,
particularly, through the Bar Found-
ation. Well, what do you have to say

about that? I await your detailed
reply,.to forwarad, as-my office re-
quires, to the members of the associa-
tion.

As ever, I remain,
Yr. Obdt. Svt.
Daniel R. Cooper, Jr.
Vice-President
Tanana Valley Bar Association

June 23, 1989

President Fleur Roberts called the
meeting to order prematurely at 12:20.
Guests were Mary Kay Hughes, John
Camasson, Sara (Julian Rice’s secre-
tary) and Carol (John Rosie’s book-
keeper).

By way of announcements, Fleur
Roberts noted she had just come
from a luncheon at Alaskaland where
the Tanana Valley Bar Association
had received an award for support-
ing the Pro Bono Program.

With little further ado, President
Roberts relinquished the floor to Mary
Kay Hughes so that Ms. Hughes
might instruct those present on the
new IOLTA rules. Ms. Hughes imme-
diately launched into tales of flory
that draped the good works of the
Alaska Bar Foundation. Whilein the
midst of announcing that seven schol-
arships had been awarded to worthy
people, she finally noticed that Judge
Klienfeld was present at the luncheon,
and stopped to greet him warmly.
She later denied that she was either
(a) currying favor or (b) campaigning.

Mary’s history of the IOLTA pro-
gram was long and involved and
started back in 1986 with the volun-
tary IOLTA program. Highlights of
this presentation were that there was
a 14 percent penetration of the pri-
vate bar (this woke up some criminal
defense lawyers, but for the wrong
reasons). The IOLTA Fund is cur-
rently generating about $8,000 a
month in interest.

The heart of her message, how-
ever, was that participation in the
IOLTA program would be MANDA-
TORY after July, unless a person
OPTS OUT prior to Sept. 1. Forms
will be mailed soon. If a lawyer desires

to opt out-then the form must be

*returned promptly: In the future;itis
anticipated that the IOLTA opt out
election will be sent out on the back
of the dues forms which will be mail-
ed, as usual, in the last month of the
year.

Forthose who wished to sign up for
JOLTA, and have not yet done so,
Mary passed out forms which were
closely akin to an eye examination.
Older members of the bar will need
treatment from either an ophthal-
mologist or an orthopod in order to
read these documents.

Mary noted that all banks (of which
there are five left in Alaska) have
agreed to participate in the IOLTA
program. Art Robson, much to the
dismay of those present, was some-
how jolted from his usual somnam-
bulant state. He noted there was,
indeed another bank which was alive
and well in the state and which did
not participate in IOLTA and that
bank was Mt. McKinley Mutual Sav-
ings Bank.

Based on some of Art’s later com-
ments, it was somewhat surprising
that he would be aware of either Mt.
McKinley Mutual Savings Bank or
its inability to participate in IOLTA.

Mary made a few more comments,
which included the use of a strange
word “statementize”, which appar-
ently is a verb having to do with
bank statements that may or may
not be done to others in the rendition
of banking services and may or may
not be an unlawful act depending
upon the presence of mens rea.

Just prior to accepting questions
and comments from the floor, Mary,
in her best hortatory style, urged the
Tanana Valley Bar Association to
“get with it.” There was a murmur
from the audience that Fairbanksans
generally were “with it,” that they
likely exemplified the mainstream of
the bar, and that it was even more
likely that Anchorage lawyers were
“out of it.”
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Dick Madson, apparently stimulat-
ed by the same virus that had affected
Art Robson, shook his head and la-
mented thathe can’t find his number,
can’t find his trust account, nor can
he find his virgin secretary who has
gone off to some island. The missing
number, and perhaps secretary, had
something to do with the trust ac-
count.

There were also several inquiries

addressed to Mary on behalf of Dick

Madson whether one could place an
automobile in one’s trust account
thereby creating revenue for the Bar
Foundation. Her face slowly was over-
come by a look of great dismay, and
she declined to answer.

The virus which had previously
struck Robson and Madson continued
to roll around the room. Tom Fenton
noted that IOLTA didn’t sound like
anything new. It’s another case where
the lawyer takes the money from the
client and the client gets nothing at
all. He said it sounded like business
as usual. Bob Noreen launched into
an explanation of why one would
want to opt out of IOLTA which
included, as a sound business rea-
son, that one could then use one’s
trust account funds to collateralize
loans. : ‘

Art Robson was really concerned
about all this IOLTA stuff by this
time. He wanted to know if he could
have two trust accounts, one which
was in the IOLTA porgram and one
which was out. That way his clients
could elect whether or not they wanted -
to have the interest earned on their
money donated to worthy causes.
When told he didn’t have to offer this
option to his clients, but rather that
he could make the decision himself,
he stated emphatically that he was
leery_of anyone’s opinion that said
that he didn’t have to be ethical
when he does. Art then launched into
a story that started in 1957 in Alberta
and concerned his uncle. '

In spite of several urgings by Jim

‘Blair for more detail, Art was soon

sidetracked into a rumbling silence.

Bob Froseclose then explained to
Art, vis-a-vis his proposed dual trust
accounts, that he could be in or out.
That is, if you’re in you’re in. And if
you're out you're out. So you can be
either in or out, but you can’t go in
and out because that’s probably un-
lawful. (See, e.g., 14 percent penetra-
tion comment above).

Some members then present be-
came concerned that the Board of
Governors was trying to get the
Tanana Valley Bar Association to do
things that they shouldn’t have to
do. On motion duly made by Dick
Madson and seconded by Bob Noreen
and passed unanimously it was

RESOLVED thatthe Board of Gov-
ernors of the Alaska Bar Association
be told to stay out of our business.

Having taken care of that problem,
Dick Madson then noted how nice
Mary Kay Hughes looked that day.
On motion duly made by Dick Mad-
son and seconded by Art Robson and
passed unanimously it was

RESOLVED that Mary Kay Hugh-
es looks good in basic black, with
appropriate pumps.

Blushing decorously, Mary respond-
ed to a question about “who paid for
her trip to Fairbanks” by saying that
the Bar Foundation did not fund her
expenses. This drew several excla-
mations of awe for her generous na-
ture. Mary, upon seeing the concern
on the faces of the Tanana Valley
Bar Association that she would have
to fund the $232 round trip ticket
from her own pocket stated, and I
quote, “They don’t pay my expenses,
so I flew here today on my broom.”
Honest to God, she said that.

The membership having exhausted

Continued on Page 23
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PART II: WHEN A BANK FAILS

The F.D.l.C. as bank liquidator

By Tom YersicH

This is the second of three parts of
a discussion on bank failures. Part I
dealt with a general background on
the Federal Deposit Insurance Corp.
in this process.

FDIC as Liquidator

The process of liquidating assets
and paying off the creditors of the
failed bank are mainly mechanical.
The general powers and duties of the
FDIC asliquidator are set forthin 12
USC 1821(d):

“Notwithstanding any other pro-
vision of law, it shall be the duty of
the Corporation as such receiver to
cause notice to be given, by adver-
tisement in such newspapers as it
may direct, to all persons having
claims against such closed bank pur-
suant to section 193 of this title; to
realize upon the assets of such closed
bank, having due regard to the con-
dition of credit in the locality; to
enforce the individual liability of the
stockholders and directors thereof:
and to wind up the affairs of such
closed bank in conformity with the
provisions of law relating to the lig-
uidating of closed national banks,
except as herein otherwise provided.
The Corporation as such receiver
shall pay toitself forits own account
such portion of the amounts realized
from such liquidation as it shall be
entitled to receive on subrogation to
the claims of depositors, and it shall
pay to depositors and other creditors
the net amounts available for distri-
bution to them. The Corporation as
such receiver, however, may, in its
discretion, pay dividents on proven
claims at any time after the expira-
tion of the period of advertisement
made pursuant to section 193 of this
title, and no liability shall attach to
the Corporation itself or as such re-
ceiver by reason of any such pay-
ment for failure to pay dividends toa
claimant whose claim is not proved
at the time of any such payment.
With respect to any such closed bank,
the Corporation as such receiver shall
have all therights, powers and privi-
leges now possessed by or hereafter
granted by law to a receiver of a
national bank or District bank and
notwithstanding any other provision
of law in the exercise of such rights,
powers and privileges the Corpora-
tion shall not be subject to the direc-
tion or supervision of the Secretary
of the Treasury or the Comptroller of
the Currency.”

The general powers and duties of a
receiver of a national bank are con-
tainedin 12 USC 193, which readsin
relevant part, as follows:

“Such receiver, * * * ghall take
possession of the books, records, and
assets of every description of such
association, collect all debts, dues
and claims belonging to it, and upon
the order of a court of record of com-
petent jurisdiction, may sell or com-
pound all bad or doubtful debts, and,
on a like order, may sell all the real
and personal property of such asso-
ciation, on such terms as the court
shall direct.”

When the FDIC is acting as a
receiver, it acts as trustee for the
benefit of the bank and its creditors,
depositors and shareholders and ad-
ministers the remaining assets of the
bank for their benefit. 25

Creditors and Priorities -
National Banks

When the assets have been liqui-
dated, or sufficient funds realized
from the liquidation of a national or
district bank for payment of a credi-
tors’ dividend, the FDIC’s Board of
Directors orders that a ratable divi-
dend be paid. The statutory provi-
sions governing dividend payments,
such are applicable to the FDIC as

receiver, 2 ¢ are found in 12 USC 91
and 194.

12 USC 194, the priority statute,
provides, in relevant part:

“From time to time, after full pro-
vision has first been made for refund-
ing to the United States any defi-
ciency in redeeming the notes of such
association, the comptroller shall
make aratable dividend of the money
so paid over to him by such receiver
on all claims as may have been proved
to his satisfaction or adjudicatedin a
court of competent jurisdiction * * *”’

12 USC 91, clearly an anti-prefer-
ence statute, reads, in relevant part:
“all payments of money * * * made
after the commission of an act of
insolvency, or in contemplation the-
reof, made with a view to prevent the
application of its assets in a manner
prescribed by this chapter, or with a
view to the preference of one creditor
over another * * * shall be utterly null
and void * * *”

Claims which are disallowed by
the receiver must be established by
adjudication by some court of compe-
tent jurisdiction before they can share
in distribution of theinsolvent bank’s
assets. 27 The proper court for claim
resolution is the United States Dis-
trict Courtin the district within which
the principal office of the insolvent
bank is located. 2 8

a. Applicable Law

The allowance of claims against
the assets of an insolvent national
bank is a matter of federal law. 2°
But what federal law? The courts
must look to federal common law
where federal statutory law does not
provide the answer. In applying fed-
eral common law, “federal courts are
free to apply the traditional common
law technique of decision and to draw
upon all sources of common law ...”
Congress doubtlessly did not wish to
cut state law completely adriftin this
area and “many questions as to the
liability of parties (parties) presum-
ably contracted.” 39 In making the
determination as to whether state
law is incorporated into the federal
common law, a three-part testis app-
lied: (1) whether the federal program
involved is one which by its nature
requires national uniformity; (2) whe-
ther adopting state law would frus-
trate the specific objectives of the
federal program; and (3) whether ap-
plying an uniform federal rule would
disrupt reasonable commercial expec-
tations predicated on state law. 1

b. Provable Claims

Thereis some measure of disagree-
ment among the several circuits as to
the test to be applied to proving
claims. As a general statement, to be
“proved,” a claim must (1) exist before
the bank’sinsolvency and not depend
upon any contractual obligations or
events arising thereafter, (2) be abso-
lute and certain in amount when
filed against the receiver, and (3) be
made in a timely manner. #2 The
Ninth Circuit has further refined the
definition of “provability,” adopting
the equitable principles governing
receivershipsin lieu of thenow repeal-
ed bankruptey provabililty test. 33
Under this test, claims are divided
into three classes: (1) Claims which
at the commencement of the proceed-
ings furnish a present claim; (2)
Claims which at that time are cer-
tain but which are not matured; and
(3) Claims which are contingent. The
first two classes are clearly provable.
The third class of contingent claims
must be further subdivided into two
subclasses: (1) Claims the worth or
amount of which can be determined
by recognized methods of computa-
tion at a time consistent with the
expeditious settlement of the estates;
and (2) Claims which are so uncer-
tain that their worth or amount can-
not be so ascertained. Claims in the
first subclass are provable, while

those of the second cannot be proved.
Among claims which are not prov-

‘able are those for future rental aris-

ing out of lease terminations, which
have neither accrued nor become un-
conditionally fixed prior to the time
the bank was declared insolvent. #4
It should be noted, however, that the
Ninth Circuit in rejecting the now
outdated bankruptcy rules of prova-
bility in favor of the more flexible,
broader equitable rules, has cast ser-
ious doubts on the continued viabil-
ity of this holding. 5

c. Priority

It must also be determined if, and
towhat extent any claims have prior-
ity. Section 194, by its very terms lim-
its priority to the United States for
any “deficiency in redeeming the
notes of such association * * *. “Nat-
ional banks no longer issue circulat-
ing notes (to which section 194 ref-
ers); and the general statute granting
the United States priority for debts of
insolvent ? 8doesnot apply tonation-
al banks because thelater pronounce-
ment of Congress overrides theincon-
sistent earlier. * 7 As a consequence
thereis no appareant basis for grant-
ing any general creditor of an insol-
vent national bank priority, except
to the extent expenses of the receiv-
ership which shall be paid out of the
assets of the receivership estate prior
to any distribution thereof. * 8

There are, however, recognized ex-
ceptions to the ‘“ratable dividend”
rule. Ratability only applies to assets

-that belong to the insolvent bank

and does not prevent beneficiaries
from tracing funds held in trust by
the bank. *9 This exception is not
limited to express trusts, but extends
to constructive trusts as well, such
as: proceeds of school district war-
rants deposited for collection by bond
holders; 4° drafts placed for collec-
tion but instead of collecting the
drafts, the insolvent bank used them
to adjust accounts with the bank
issuing the draft; ¢! or, receipt of
funds for deposit by an insolvent
bank and known to be insolvent by
its responsible officers. 4 2 An excep-
tion which parallels trusts are spe-
cial deposits or escrows. A deposit
becomes impressed with a trust when
such deposit is made with a distinct
understanding thatitisto be held for
the purpose of furthering some tran-
saction between the depositor and
some third party, or where it is made
under such circumstances as to neces-
sarily give rise a clear implication
that it is made for such purpose. 43
Finally, voluntary subordination of
claims by creditors is permissible. 44

d. Security Interests

Next our attention turns to the
problems and issues related to secur-
ity interests and liens. Are not secured
creditors entitled to some form of
priority over unsecured creditors? It
is clear that an attorney can neither
bring Article 9 of the Uniform Com-
mercial Code into, nor apply the
bankruptcy rules with respect to liens
and preferences in, national bank
receivership proceedings. The Nat-
ional Bank Acttakes precedence over
the Uniform Commercial Code, there-
fore the UCC can not be applied to
determine the priorities of the var-
ious creditors of an insolvent nat-
ional bank. 45 The Bankruptcy Code
is expressly inapplicable 4 ¢ and any
bankruptcy law thatis applied would
have to be by analogy. The presence
of sections 91 and 194 indicates that
Congress did not intend the state law
of creditor’s rights to apply in total to
national bank receiverships. 4 7

The National Bank Act is silent
insofar as reference to secured claims
is concerned and there is, therefore,
no federal statutory law providing a
rule of decision. Courts addressing
theissue, have universally recognized
that section 194 allows creditors the

benefit of their security. ¢ 8 But to
what extent can reference be made to
state law to establish the existence of
a secured interest or lien? Caselaw is
considerably less than crystal clear
on this point, failing to provide a
“black-letter” rule of general appli-
cation. However, from the various
authorities regarding the application
of federal law in general and specifi-
cally applying federal law to the
issue of security interests and liens
the following rules with respect to
secured claims may be distilled.

1. The receiver in national bank
insolvency proceedings takes the as-
sets of the failed bank subject to
security interests therein and liens
thereagainst.

2. The existence of a security inter-
est or lien is first determined by ref-
erence to Federal law (either com-
mon law or statutory) including the
National Bank Act; in the event that
no controlling Federal law either
grants or prohibits the claimed secur-
ity interest or lien, reference is made
to the law of the State in which the
main headquarters of the failed bank
is situated to determine whether the
creditor has a security interest in or
lien against any asset of the failed
bank.

3. Any security inerest or lien must
have been duly perfected in accor-
dance with otherwise applicable law
(federal or state) unless to require
such perfection would be contrary to
or inconsistent with the National
Bank Act.

4. The FDIC as receiver may avoid
any security interest or lien under
the preference provisions of 12 USC
91, discussed further below.

How to rank or prioritize compet-
ing security interests in the same
assets remains unclear. If any law
(federal or state), other than the Nat-
ional Bank Act, establishing priority
as between competing holders of se-
curity interests or liens in the same
asset must give way to 12 USC 194,
then all such creditors claiming a
security interest or lien therein share
ratably in the asset(s) or proceeds
thereof. If, on the other hand, state
law is applied, the familiar principle
of “first in time — first in right” of
the Uniform Commercial Code would
apply. There does not appear to be
any compelling purpose of the Fed-
eral Bank Act which would be defeat-
ed orimpaired by application of state
law principles to competing claims of
secured creditors; therefore, otherwise
applicable federal or state law should
determine the relative priority of com-
peting security interests.

Fortunately, the impact of this
omission in federal law and the at-
tendant confusion that could result
are minimized by several factors.
First, conflicting security interests
seldom arise because bank examin-
ers would presumably discover them
and bring them to the attention of
the bank and the affected creditors.
Second, bank borrowing is seldom
secured; most bank borrowing being
in the federal funds market on an
unsecured basis. Also, to the extent
bank borrowing is secured by bank
collateral consisting of notes.and
securities, perfectionis by a “pledge”
whereby the secured party takes pos-
session of the collateral and would be
the only party secured in the collat-
eral. No matter which law applies,
state or federal, statutory or com-
mon, the result would be the same.

e. Preferential Transfers

Next we turn to preferential trans-
fers under section 91, which is much
less extensive than the concept of
preferential and fraudulent transfers
urider the Bankruptey Code familar
to most lawyeys who will be dealing
with this problem. Furthermore, it

Continued on Page 23
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¢ F.D.I.C. as liquidator
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has not been polished with a judicial
gloss to the same extent as the Bank-
ruptcy Code. Accordingly, it is not
quite clear how section 91 applies in
some of the situations that frequently
arise in a bankruptcy proceedings.

The purpose of section 91 is to
enforce equality of the division of
available assets among the various
creditors. ¢® The key to the applica-
tion of section 91 (other than the
insolvency test) is that the transfer
must be made “with a view to the
preference of one creditor over an-
other.” A payment made in the ordi-
nary course of business, evenif made
when the bank is insolvent, is not a
preferential transfer. 5° On the other
hand, a transfer made to the Federal
Reserve bank by an insolvent bank
to cover checks presented by the Fed-
eral Reserve Bank as collection agent
for its member banks, constitutes a
preferential transfer. 51 It has also
been held that setoffs by a debtor of
an insolvent bank against amounts
owed the debtor by the bank are not
preferential within the scope of sec-
tion 91, 52 but a setoff using funds
coming into the hands of the debtor
after insolvency is preferential. 53
Furthermore, the knowledge and in-
tentrequired to avoid a transfer relate
to the knowledge and intent of the
officials of the transferor bank 5¢,
knowledge or lack thereof by the tra-
nasferee is irrelevant. 55

Interestingly, the Franklin Nation-
al Bank case, which might have an-
swered many questions concerning
preferential transfers, never really
made it to court on the merits of sec-
tion 91. In exchange for $1.7 billion
in loans it made to Franklin, the
Federal Reserve had a security agree-
ment with Franklin from the begin-
ning but did not file the financing
statement covering its interest in
“accounts” or loans made by Frank-
lin until the day Franklin closed. A
bankruptcy attorney would scream
“foul” and seek avoidance of the
security interest. However, as part of
a complex purchase and assumption
agreement, the FDIC asreceiver (gen-
erally the only person entitled to
bring an action under section 91 5 6,
sold part of Franklin’s assets to an-
other bank and the balance to itself
as corporataion, assuming the Fed-
eral Reserve Bank obligation, in ex-
change for a release of the security
inerest and without challenging the
validity of the security interest. 57
Although in part challenged twice,
the transaction was upheld: in the
first case because, as the FDIC had
assumed the obligation, only it could
be the aggrieved party even if there
were a preferential transfer; 5 8 and,
in the second, on the grounds that
the purchase and sale transaction
itself was within the discretionary
powers of the FDIC, 59 .

The rules of ratable distribution
and preferential treatment are equally
as applicable to the FDIC as receiver
whether the purchase and assump-
tion transaction or deposit payoff
alternativeis followed. In a purchase
and assumption transaction, the
FDIC takes the risk that the assets
remaining in a receivership estate
will be insufficient to satisfy the
claims of the remaining creditors,
whose claims were not assumed by
the purchasing bank. As a conse-
quence, the FDIC must stand ready
to render the distribution ratable by
supplementing the remaining assets
should they fall short. 6°

Next issue: State Banks
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the topic of IOLTA, then turned to
plans for the Christmas Party on

July 7,1989 to be held at the Kiwanis.

Park at 2:00 o’clock.

There was much discussison about

the time the party should begin. Dick
Burke wanted to start at 1:00 o’clock
but Joan Robson wanted to start at
'3:00 o’clock. When asked why Joan
wanfed to start the party later, Art
Robson replied, and I quote, “she’s
nuts”. Honest to God, he said that.

Discussions ensued as to whether
or not Santa Claus would jump from
an airplane tothis year’s party. Sev-
eral people said he shouldn’t be allow-
ed to do so because he pissed off the
kids last time. It was pointed out that
there was a parachuting Santa Claus
exclusion in our insurance policy.
Then we remembered we didn’t have
an insurance policy. Dick Burke, uni-
laterally and sua sponte ruled from
the floor that, with respect to jump-
ing Santa Claus’ there would not
now, nor would there ever be, another
Santa Claus parachuting into a
TVBA Fourth of July Party.

There being no further business, if
there had been any in the first in-
stance, to come before the meeting,
the meeting was adjourned.

CLE VIDEO REPLAY SCHEDULE
1989

JUNEAU LOCATION: Attorney General’s Office, Conference
Room, Assembly Building — CLE Video Replay Coordinator,
Leon Vance, 586-2210. _
KODIAK LOCATION: Law Offices of Jamin, Ebell, Bolger &
Gentry, 323 Carolyn Street — CLE Video Replay Coordinator,
Matt Jamin, 486-6024.

FAIRBANKS LOCATION: Attorney General’s Office, Confer-
ence Room, 100 Cushman, Ste. 400 — CLE Video Replay Coor-
dinators, Ray Funk and Mason Damrau, 452-1568.

REPLAY DATES:
* 1989 Revised Alaska Corporations Code
Fairbanks: Aug. 23,9 a.m.-5 p.m.

*Recent Foreclosure Issues in Alaska
Kodiak: Aug. 5, Beginning at 10 a.m.
Fairbanks: Aug. 11,9 a.m.-5 p.m.

*Adoption Issues

Anchorage: Sept. 7, 9 a.m.-Noon
Juneau: Oct. 28, 9 a.m.-12 Noon
Kodiak: Nov. 4, Beginning at 10 a.m.
Fairbanks: Nov. 10, a.m.-Noon

*Maritime Personal Injury
Anchorage: Oct. 27, 9 a.m.-Noon
Juneau: Nov. 4, 9 a.m.-Noon

Kodiak: Nov. 11, Beginning at 10 a.m.
Fairbanks: Nov. 11, 9 a.m.-12 Noon

Please pre-register for all video replays. Registration cost is
$35 per person and includes course materials. To register and
for further information, contact MaryLou Burris, Alaska Bar
Association, P.O. Box 100279, Anchorage, Alaska, 99510 —
phone 272-7469/fax 272-2932.

The Bar’s Best
New Seller:

Bridge the
Gap Manual
1989

“I couldn’t put it down once I finally managed to pick it
up!” -
Perry Mason

“Heavy reading!’’
Judge Learned Hand

“A-most impressive tome, methinks — but oddsbod-
skins, none of the lawyers in it DIE!”’
Bill Shakespeare

Copies of the 1989 edition of the Bridge the Gap
Manual are now available. In addition to materials
revised by the substantive law sections, this year’s
edition contains information on Collections and
Executions, Discovery, Fast Track Rule, Professional
Conduct for the NonAttorney, and Tort Claims.

COST: $60.00 includes binder and manual of over 1,000
pages Shipping: $6.00 per binder

Please call 272-7469 to order.
BRIDGE THE GAP VIDEO

The Bridge the Gap videotape on the April 20-22,
1989 seminar is also available. FEE: $70.00 includes
tape rental and manual. »

The Bridge the Gap seminar hasbeen videotaped in 9
segments of approximately 2 topics per videotape.

INDIVIDUAL TAPE RENTAL (usually 2 topics) FEE:
$10.00 per tape. The Manual is available for purchase
separately under this plan.

Please call Mary Lou Burris, CLE Assistant, at
272-7469 for information on Bridge the Gap
Manuals and videotapes.
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CLOSE COURT ADVANTAGE

How much time do you spend in traffic? Probably much

more than you realize. In fact, if most of us really
analyzed what travel time costs us each year, the results
might be rather unnerving.

Many Anchorage attorneys, like yourself, have discovered
a way to make their time more productive. They've
moved to the Carr Gottstein and 3rd & “K”
buildings. . where the courthouse, professional services,
and many of the city’s finest shops and restaurants are
only steps aways.

Carr Gottstein Properties is now offering space in both
of these buildings. Both overlook Cook Inlet, offer
flexible office space and outstanding improvement
allowances. View suites are available. Best of all, these
prime office locations save you time. . .which saves

you mone.y. y CARR
For more information, call Susan ~ GOTTSTEIN

Perri at 564-2424. Properties




