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Bryners wow Russians EveN PrResiDENTS CAN Miss THE BoOAT ra. 2
at court conference
By Tricia Collins

Marking the fourth year of the Alaska-
Khabarovsk Rule of Law Partnership, members
of the Supreme Commercial {or “Arbitrazh”)
Court of the Russian Federation, Commercial
Court Judges from each of 10 regions in the
Russian Far East, representatives from Alaska
and Oregon, and international experts from the
United States and Russia met in Khabarovsk
in June 2005.

Chief Justice Alex
Related story: Bryner and I represented
Jury Trial Alaska at the conference.
litigation in Justice Bryner’s remark-
Russia able mother, Zoe Bryner,
WREN “wowed” everyone in-

volved.

The Alaska-Khabarovsk Rule of Law
Partnership

In 2001, then-Chief Justice Dana Fabe
agreed that the Alaska Court System should
join other states participating in a “Rule of
L.aw” education and exchange program de-
signed to partner American states with Rus-
sian regions. The goals of the program include
assisting the emerging Russian legal system
and fostering a mutual exchange of information
and ideas. Pairing of Alaska with a region of
the Russian Far East was a natural fit. The
Alaska-Khabarovsk Rule of Law Partnership
was born,

The Rule of Law Partnership is funded
through the Library of Congress Open World
program and other grants. Alaska’s Senator
Ted Stevens was and remains one of Open
World’s strongest supporters. Since its incep-
tion in 2001, the Alaska-Khabarovsk Partner-
ship has partieipated in education programs
and attorney/judgeflaw school exchanges on
such topics as judicial independence and eth-
icg, court administration, judicial outreach, _
et wee iy i | Bar Foundation starts Hurricane Katrina fund

Trial Observers Program in the Khabarovsk

The Alaska Bar Associationiscoordinatingwith  as allowed by federal law.

district courts. the Alaska Bar Foundation to collect donations to While the Alaska Bar encourages supporting
« s s the Bar Foundation for Hurricane Katrina legal- the Red Cross and other relief agencies, we also
The Bryner Connection related relief. urge you to make charitable donations that focus

My advice is simple. If you want to go to
Russia, take Zoe Bryner, Chief Justice Alex
Bryner’s mother. The Chief Justice is a close
second. However, Zoe Bryner is a rare gem.
Every Russian we met would unquestionably
agree. Her life story, steepedinthe drama that
has defined twentieth century Russia, is one

We urge you to make a charitable contribution on legal relief. Other state bar associations are
to the Alaska Bar Foundation Hurricane Katrina encouraging similar donation projects that focus
Fund. These donations will be forwarded to the on legal-related relief.
appropriate entities, when set up, of the state We are told that one-third of Louisiana lawyers
bar associations in Louisiana, Mississippi and have lost their homes and/or offices. The state su-
Alabama. These funds will be used to help these preme court, as well as numerous city and district
states rebuild their justice systems, and to provide
Continued on page 29 legal assistance for individuals affected by this -
catastrophe. Donations to this fund are deductible Continued on page 3
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Presidential powers, planes, ferries, photos, and films

By Jonathon Katcher

The Power of Your President

Some of you may recall that your
President ordered all members of the
Alaska Bar Association to board the
ferry MV Kennicoti in Juneau this
June for what was to be a splendid
cruise to Whittier via Yakutat, Ta-
titlek, and Valdez. Your President
promised an excellent time and CLE
credit.

It is with much aggravation I
report, despite assurances from
numerous members that they would
join us on the voyage, only two (two!!)
members of the Bar actually madethe
trip. Indeed, for reasons that will be
detailed below, even your President
was prevented from making the
journey.

You will also recall that your
President ordered excellent weather
for the voyage. This edict was also
violated. Hence, it appears appropri-
ate to consider the limited powers of
your President.

The Alaska Bar Association By-
laws state that the President shall
conduct and preside at all meetings of
the Bar and the Board of Governors,
serve as the official spokesperson for

the Board and the Associa-
tion, furnish leadership in
the accomplishment of the
aims and purposes of the
Bar, appoint members to
standing committees, ap-
point special committees,
request reports from com-
mittees, receive resignations
from Board members, des-
ignate the time and place of
Board meetings, call special
meetings of the Board, and
submit matters to the Board
for action.

Perhaps if T had not
waited to read the bylaws
until just before writing
this column, I would have
thought twice about issuing orders
that do not appear to be within your
President’s limited powers. Never-
theless, a modicum of respect for this
high office would have compelled more
than two (two!!) of you to take the
ferry. Like Moses coming down from
Mount Sinai with the sacred tablets,
only to find the Israelites frolicking
in idolatrous abandon, I am VERY
DISAPPOINTED.

But not nearly so disappointed as
I am with Alaska Airlines. You see,
much of the reason for the trip was

BT OR.-S ~0Ci@it LM AN

"Like Moses
coming down from
Mount Sinai with
the sacred tablets,
only to find the
Israelites frolicking
in idolatrous
abandon, | am very
disappointed."

based upon my being joined
by two dear friends from high
school: Marjorie Schuett of
Madison, Wisconsin, and
Kim Rancourt of Brooklyn,
New York, traveled across
the continent for this great
voyage. But apparently
Alaska Airlines had read the
bylaws and was therefore
aware of the limit of my
Presidential powers.
Dittothe Alaska Marine
Highway. The Kennicott
was scheduled to leave Ju-
neau at 6:00 p.m. Kim and
Marjorie were scheduled to
arrive from Seattle at 2:00
p.m. Four hours seemed
like more than enough time to do a
little touring around Juneau and then
head for Auke Bay tobe greeted by the
many members whom 1 was certain
would be awaiting the Captain’s order
to pipe your President aboard.
Unfortunately, the Alaska Airlines
SEA-TAC meltdown we have recently
read so much about struck at a very
inconvenienttime. I made a telephonic
plea to Bar member and ferry man-
ager Robin Taylor, but he too must
have read the bylaws regarding your
President’s limited powers. Mr. Taylor

Inflated expectations: Are Alaska's lawyers
and judges keeping pace?

By Thomas Van Flein

For those who don’t practice law,
the historical image of the over-paid,
tasseled-shoed, custom-suited,
Mercedes-driving, latte-sipping,
five-star-hotel-staying, first-class-
flying lawyer still persists . . . at
least if Hollywood movies are any
indication.

But for those who actually prac-
tice law, the reality, particularly in
Alaska, is just a wee different. Don’t
misunderstand me. I am not say-
ing there are lawyers in bread lines
(well, maybe at the Great Harvest
Bread Company I saw one or two,
but still), or lawyers panhandling,
except for that one lawyer with the
cardboard sign that says “Will sue
for 33% of recovery or the Rule 82
award, whichever is greater.” But
indications are that for most lawyers
andjudgesinthis state, pay hasbeen
stagnating.

We will start with the judges.

Alaska judges’ salaries averaged
$109,032 in 2003. Not bad, but, ac-
cording to National Center for State
Courts, in a report dated April 2004,
when adjusted for cost of living in
Alaska, our trial court judges rank
49% in lowest judicial salaries (just
ahead of Hawaii and just behind New
Mexico). It is clear that judges who
work where it is sunny and warm,
get less pay. And that makes sense
to me and it reflects an orderly world
imbedded with justice and common
sense. But that makes our Alaskan
judges quite the anomaly, both get-
ting short-changed on the pay and
freezing their patooties off every
winter (the banana-belters in Ju-
neau, excepted, of course.) It calls
into question whether there really
is an intelligent design.

And, just in case
Alaska judges were feel-
ing annoyed at that, don’t
forget that the legislature
has forbidden paychecks
(or “salary warrants” in
government talk) to be is-
sued to judges unless each
judge submits an affidavit
that no “opinion or decision
has been uncompleted or
undecided . . . for a period
of more than six months.”
AS 22.05.140(b) & AS
22.10.190(b). If only there
was a law withholding pay
for legislators in the event
they failed to act consistently in ac-
cord with some discernible ideology,
we could all be richer. So, one could
conclude from the pay ranking and
law on withholding that the message
to the courts is “work faster for less.”
Rumor has it the new state seal has
this as a motto. While that may work
when meting out hamburgers, it may
not be as desirable when meting out
Justice.

Now lawyers’ pay.

There is no warehouse of data on
lawyers’ pay as thereis for judges, but
because of Rule 82, we do have some
historical basis to track hourly rates.
In 1969, a rate of $40 per hour was
deemed reasonable. See Connelly v.
Peede, 459 P.2d 362 (Alaska 1969).
Adjusted for inflation, $40 in 1969
would equal $212.40 per hour today.
In 1980, $75 per hour was deemed
reasonablein Amfacv State, 6569 p.2d
1189 (Alaska 1980), which would be
$190.47 in 2005 after adjusting for
inflation. In 1992, $175 per hour
was deemed reasonable. See Bozarth
v ARCO, 833 p.2d 2 (Alaska 1992).
Adjusted for inflation, that would be
$237 per hour today.

“...indications

are that for most
lawyers and
judges in this
state, pay has
been stagnating."

Recent cases show
hourly rates of $175 per
hour, Harris v. Westfall
90 P.3d 167 (Alaska 2004),
and $150 per hour in Daw-
son v. Temanson, 107 P.3d
892, 897 (Alaska 2005). A
rate of $200 per hour was
deemed unreasonable and
reduced to approximately
$150 per hour in State v.
Johnson, 958 P.2d 440
(Alaska 1998).

One can argue there is
a definite downward trend
ininflation-adjusted hourly
rates since, based on the
1969 rates, an hourly rate of $212
should be the norm. There could be
a reluctance on the part of the courts
to accept rates over $200 per hour,
except perhaps for the most experi-
enced members of our bar.

A comparison of hourly rates in
Alaska with those in other states, ad-
justed for cost of living, ranks Alaska
49% . hmm, where I have seen that
number before?

Now it 1s all becoming clear. The
“reasonable” hourly rates under Rule
82 will rise as soon as the judges’ pay
rises. I've changed my mind. Maybe
there is intelligent design at work.
This 1s something to mull over as
vou sit in first class sipping a latte,
eating Great Harvest Bread, wearing
tasseled shoes and a custom suit, and
heading for a deposition in Cancun
that is conveniently being taken at
a five-star resort.

See related
"this just in” report
on page 4

did not heed my order thathehold the
ferry until we could arrive at Auke
Bay. Kim and Marjorie’s plane did
not arrive until 6:30. After alengthy
wait for their baggage we jumped in
a cab and I called the terminal, only
to be told that the ferry had already
departed without us, leaving us stuck
inside of Juneau with the Southeast
blues again. So the cab, having only
traveled a half-mile, turned around
and took us back to the airport.
Earlier that afternoon, as I was
making a nuisance of myself in the
Juneau offices of Faulkner Banfield,
nervously wondering whether Kim
and Marjorie would make the ferry,
I pondered a terrible dilemma. What
wasyour President todo? Abandon his
out-of-state guests to the uncertainty
of an indefinite layover in Juneau, or
abandon what he assumed would be
dozens of Bar members to an unes-
corted ferry trip? Family blood is
thicker than friendship water, and

Continued on page 3
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PRESIDENT's COLUMN

Presidential power

Continued from page 2

friendship water is thicker than as-
sociation vapor. I chose my friends
over my members. Fine. Impeach
me. Please. If, for nothing else, the
foregoing nonsensical metaphor.

So there we were in Juneau, ferry
gone, thebestlaid plans of your fearless
leader torn asunder. We negotiated
with Alaska Airlines for flights back
to Anchorage and Valdez. (You see,
in anticipation of taking the ferry, I
had arranged to have someone drive
my car to Valdez so that we could pro-
ceed up the Richardson and Edgerton
Highways to McCarthy, traveling in
the 1903, 1908 and 1913 footsteps of
Marjorie’s Grandfather Ocha (sounds
like mocha) Potter.)

After a day in Anchorage we flew to
Valdez and, unlikein Juneau, found the
ferry waiting for us. When we looked
for someone to give us permission to
go on board to look around, we encoun-
tered the First Mate, who proudly de-
clared that he was the one who had
convinced the Captain toleave without
us. Thanks! The First Mate then gave
us a very nice tour of the bridge in all
its high tech splendor. During the tour
we kept an eye out for the many Bar
members I was certain were on board,
but none were to be seen.

We drove around Valdez and soon
met up with Bob Linton and spouse.
Bob wasvery gracious and did not seem
the least bit concerned about my ab-
sence from the ferry. Mrs. Linton gave
me a look that said: “So this is the guy
who is responsible for me being on this
miserablevoyage.” The Lintons had ac-
tually boarded the vessel in Ketchikan
for an extended cruise. They reported
that the weather from Juneauto Valdez
was not good. Poor visibility blocked
the spectacular scenery, but that was
not such a big deal as the seasickness
which kept everyone pretty much in
their cabins. Perhaps Poseidon was
sparing your President from the dis-
comfort and disappointment of a voy-
age spent worshiping at the porcelain
altar. Bob also advised that the only
other Bar member on board was Monica
Jenicek. Reeling from this stunning
report of pathetic attendance, I drove
Marjorie and Kim north to Thompson
Pass and beyond.

More on the road trip following
Grandpa Potter’s turn of the century
footsteps in the next Bar Rag.

Photos and more photos of
your President

Some of you have complained that
there was a megalomaniacal number
of photographs (9) of your President in
the last Bar Rag. There is no truth to
the rumor that the numerous photos
were part of your President’s campaign
for judge. The Bar Ragis not edited or
produced by your President, but rather
by the very capable Tom Van Flein and
Sally Suddock. They no doubt recog-
nized the great benefit of a transfer of
your President, like William Howard
Taft, Earl Warren, and Keith Levy,
from executive to judicial responsi-
bilities, and decided to do what they
could to help. Who was I to interfere
with such wisdom?

But there are other photo issues.
Your President’s spouse Kate Michaels,
a woman of impeccable

not like the Bar
Ragphotoofyour
President that
photographer
Carl Johnson
helped select.
Hence, we are
calling uponyou,
the members, to
vote for the photo
to be used in fu-
ture Bar Rags.
Photo 1 is the
one chosen by
Carl Johnson
and your Presi-
dent. Photo 2
was selected by
the First Lady.
Photo 3 is from
your President’s
Bar Mitzvah;
you will have
to come to the
April 2006 Bar
Convention to
see his photo
from when he
applied for
membership.
Photo 4 is
Love Boat Cap-
tain Stubing.
Please follow
your editor’s
instructions on
how tovote. (All
voters who can
correctly name
at least two
songs from the
album on your
President’s
shirt in the
convention
photograph
with Justice O’Connor and Charlie
Cole will win a beer.)

Photo 2

Photo 3

Photo 4

Cinema }urisprudence

It is with great pleasure that we
announce a series of excellent, law-
related movies. Yale "Cannon ball"
Metzger has opened up his home to
welcome 25 lucky Bar members to
what I am told is a world-class view-
ing room. We have selected some
of the best law related American
films.

We start on September 14™
with “The Life and Times of Judge
Roy Bean,” a John Huston classic
starring Paul Newman as the non-
lawyer who was the law west of the
Pecos.

On October 19" we watch Steven
Spielberg’s “Amistad,” in my opinion
the best lawyer movie ever made.

On November 16* we watch Al
Pacino as the trial attorney coming
unglued in “And Justice For All.”

And for the holidays on Decem-
ber 14" we have “Miracle on 34%
Street,” where a lawyer must save
Santa Claus and Christmas from an
insanity proceeding.

All shows start at 6:30 sharp.
Yale has agreed to have the bomb
squad sweep the theater for can-
nonballs. We hope you will join us
for some popcorn and conversation
about how art portrays justice. (For
more information on the films, see
the ad on page 6).

taste, notwithstanding
her selection (and, at
least so far, retention)
of yours truly, and
whom you may call
the First Lady, does

Editor's voting instructions:
Always use Photo #: 1.
(check one)
fax your vote to 3.
Deborah O'Regan 272-2932 or 4.
e-mail to ORegan@alaskabar.org
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Letters to the Editor

Damage Caps
I'm not crazy about damage caps,
and I think $250,000 is lower than
a cap ought to be, but I don’t think
they are unconstitutional. Going
all the back to the old English
“common law,” much of it was the
product of legislative enactment by
Parliament, not merely the work of
the courts. You pose the legitimate
concernthatifnocapistoolow, then
could thelegislature eliminate dam-
ages entirely? The flip side of this
question is this: if the legislature
can't act in this manner, what is
the principled basis for saying that
it can act legislatively to alter the
contours of any other aspect of tort
law (or contract law, for that man-
ner)? If the UCC changes the rules
of recovery in contract law; or if the
legislature decides that alienation of
affections is an outmoded tort and
ought to be abolished; or if it decides
that a deceptive trade practice com-
mitted upon a consumer should re-
sultin a minimum recovery of $200,
regardless of actual damages; or if
it determined that airplane pilots
who let guests ride in their aircraft
are immune from suit except in
cases of gross negligence--what if
any rationale would distinguish
the constitutional significance of
the statute from a non-economic
damages cap?
—Jonathan M. Hoffman

Re: “Defending the
indefensible”

In regard to the comment in your
April-June 2005 column in the Alaska
Bar Rag (Editor’s column, Tom Van
Flein), I don’t agree that serving as a
public defender can be equated, as a
patriotic duty, with military service

to our country.

All able-bodied men have an ob-
ligation to give active-duty military
service to their country. In fact, of
course, the percentage that does
serve is very small. It is common for
men who did not serve to seek some
moral equivalent in their own lives to
remove the stain on their character.
These other matters, such as serving
as a public defender, are honorable,
but they are things a man does after
he has served his country, notinstead
of serving it.

Having failed to serve when he
was of serviceable age is a failure of
character that a man cannot remove
by subsequent service as a public
defender, or otherwise. You may
reasonably equate public defender
service with other patriotic things a
man might do in later life. But it does
not belong in the category of military
service.

Richard S. Ralston, Seattle

Editor’s Reply: Military service
is an honor, but it does not stand to
reason that not serving, particularly
in peacetime, is dishonorable, or im-
moral.

Bar Rag reaches New York
I am writ- -
ing this slowly [
because I know
you can’t read
very fast. Iread
Mr. Kirk’s diary
of a public de-
fender. I have a
diaryalso. Ithink
public defenders
are hot!!!
—Paris
Hilton

Hurricane Katrina fund

Continued from page 1

courts, are under water. A description of the effects of Hurricane Katrina
on the Louisiana legal system can be found on the Alaska Bar Association’s
website. (See the website location links below.)
Thank you for your consideration and support.
Jonathon A. Katcher, Presiderit, Alaska Bar Association
Dani Crosby, President, President Alaska Bar Foundation

Links:
Contribution Form:

http://www.alaskabar.org/library/Katrinadonate.pdf
Description of Hurricane Kairina’s effects on the Louisiana legal
system: http://www.alaskabar.org/index.cfm?ID=6076

PROCESS SERVING

Pick Up / Same Day Service

24 hour Weekend & Holiday Service
Specidlizing in Judgement Recovery
Real & Personal Property Sales

INVESTIGATIONS
Insurance Investigations
Surveillance Operations
Witness Locate

Nationwide Database Access

(907) 272-2201 or (907) 357-2557 Mat-Valley

inquestagency.com
645 G Street, Suite 590 * Anchorage,Alaska 99501
Statewide Service Available
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Firms show moderate growth in 2004, survey says

The newly released Altman Weil
Survey of Law Firm Economics, 2005
edition reports median revenue per
lawyer in law firms of all sizes
throughout the U.S. at $389,000
in 2004, up 3.8% from the previous
year. At the same time overhead per
lawyer was up only 1.9%, resulting
in an income per lawyer increase of
5.1%.

“Revenue growth in 2004 slightly
outpaced the 3.4%increase of the Con-
sumer Price Index, while the expense
comparison was more favorable,”
said Altman Weil principal James
Cotterman. “This modest industry-

wide gain is what we would expect
to see in the current slow-growth
economy.”

The 2004 trend comparisons were
drawn from a super-group of nearly
200 law firms that have participated
in the survey over sequential years.

Billing rates & billable hours.
The median hourly billing rate for
partners with 21 or more years of
experience was $295/hour in 2004,
representing a 5.4%increase overlast
year’sreported rate. Four-to-five year
associates billed a median $185/hour,
up 2.8% according to the Survey.

Billable hours for partners and

2003
Roberta Erwin

Voluntary Continuing Legal Education (VCLE) Rule - Bar Rule 65
Fourth Reporting Period January |, 2003 — December 31, 2003
Fifth Reporting Period January 1, 2004 - December 31, 2004

Corrected List
Following is a corrected list of active Alaska Bar members who
voluntarily complied with the Alaska Supreme Court recommended
guidelines of 12 hours (including | of ethics) of approved continuing legal
education in the reporting periods of 2003 and 2004.

We regret any omissions or errors. If your name has been omitted from
this list and the list previously published in the Mar.-June issue of the

Bar Rag, please contact the Bar office at 907-272-7469 or e-mail us at
cle@alaskabar.org. We will publish a revised list as needed.

2004
Ron Baird

Marc Jakubovic

Terry Bannister

Tina Kobayashi

Robert Eastaugh

Joseph Palmier

Roberta Erwin

David Seid

Peter Gamache

Randall Westbrook

Joseph Palmier
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Left to right: Former low clerks Ri

| Pam Sullivan

Vollerisen, Grant Callow,

&

. 1 Marcia Davis, Ret. Justice Ed Burke, Justice Dana
Fabe, Michael D. White, Tom Van Flein, Jan De Young,Mike Hotchkin, and Nancy Meade gather over the summer.

associates were virtually unchanged
from 2003, according to the Survey.
Partners with 21+ years in practice
worked a median 1,660 hours, while
four-five-year associates reported
median hours per year of 1,883.

Compensation. The median to-
tal compensation (defined as salary/
draw, bonus/distribution in cash,
plus benefits/distribution in kind)
for all law firm equity partners was
$291,000 in 2004, a rise of 6.8%. In
contrast non-equity partners saw
theirtotal comp increase by only 2.8%.
Associate compensation increased by
2.5% overall.

Regional & Practice Varia-
tions. The survey identified signifi-
cant variations in data by region and
practice specialty.

District of Columbia law firms
reported the highest median hourly
billing rates for partners at $405/
hour, while West Virginia reported
the lowest rate of $168/hour. The
highest hourly rates for associates
were also reported in Washington,
DC at $275 per hour. The lowest
associate rate was $100 per hour in
Minnesota.

When it comes to billable hours,
practice specialty is a determining
factor according to the survey. Among
litigation specialties, partners with
workers compensation practices
billed a median 2,179 hours in 2004,
followed by product liability practi-
tioners with 1,957 billable hours.
By contrast trust & estate partners
reported billing just 1,518 hours.

The most highly paid practice
specialties for non-litigation partners
in law firms in 2004 were municipal
finance, securities and mergers &
acquisitions. In litigation practice,
self-insured defense, securities and

Burke's clerks honor their mentor

Retired Justice Edmond Burke was honored by his former law clerks with a reunion party on June
17, 2005. Justice Burke was appointed to the Alaska Supreme Court in 19786 and retired from

the court in 1894. One of his first law clerks was Dana Fabe, currently an associate justice on the

Alaska Supreme Court, who hosted the reunion party.

R . e o e

antitrust specialists led with the
highest median total compensation
numbers. Washington, DC led all
other states in median comp for
partners and associates.

The Survey of Law Firm Econom-
icshasbeen published annually since
1972 by Altman Weil Publications,
a subsidiary of Altman Weil, Inc., a
legal management consultancy head-
quartered in suburban Philadelphia.
The survey reports on law firm rev-
enues and expenses, billable hours,
overhead, margin, billing rates,
compensation, leverage and more.
It enables law firms to compare
performance data with peer firms
in similar size, geographic area and
practice categories.

This year’s survey contains in-
formation from 18,478 lawyers from
340 U.S. law firms, including 9,704
partners/shareholders, 7,516 asso-
ciates, 886 active counsel and 372
staff lawyers. Data was collected in
the spring of 2005 and reports 2004
performance.

The survey can be purchased for
$775 from Altman Weil Publications.
The Altman Weil Small Law Firm
Economic Survey, which contains
data from participating firms with
one to 15 lawyers, is available for
$425.

Altman Weil Publications con-
ducts and publishes numerous sur-
veys of the legal profession including
the Managing Partner and Executive
Director Survey, the Retirement and
Withdrawal Survey for Private Law
Firms, the Survey of Compensation
Systems in Private Law Firms, and
the Annual Paralegal Compensation
Survey. For additional information:
www.altmanweil.com; 888-782-7297
toll-free.

Betired Justice
Edmond Burke
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Pedro and rider survive B.C. bike trip

By Dan Branch

The trip started with an inter-
national incident on the Northern
British Columbia coast involving my
touring bicycle named Pedro and a
skeptical Canadian customs agent.
Rejecting my claim of U.S. citizenship
and the idea that I would ride the bi-
cycle 700 miles toJasper Alberta, the
Prince Rupert border agent refused
me admission to Canada.

My biking partners, “the Captain”
and C.B. gained instant entry into
Canada by flashing their passports.
Tonly had my Alaska driver’s license.
When I suggested that the customs
agent ask the Captain and C.B. to
verifythat Iwasborninthe USA, she
responded, “What would that prove?”
She then ordered me to secure Pedro
and wait in the containment room.
There I cooled my heels with a guy
whose image probably illustrates an
FBI Elevated Threat Level memo.

Someone pounded a keyboard in
the next room while I sat wondering
if the problem was my bicycle shorts
and whether they made me look too
European. The shorts must have
been OK because in a few minutes
they let me join my friends on Ca-
nadian soil.

Following a Branch family
tradition, we started our British
Columbian adventure with a back
bacon and eggs breakfast at Prince
Rupert’s Highliner Hotel. Then, it
started to rain.

We rode 90 kilometers on the
Yellowhead Highway that day--all
in the rain. Low clouds obscured
the far side of the Skeena River as
we worked our way toward Terrace.
Late in the afternoon we stumbled
onto a wilderness lodge. The owners
had closed it down for the weekend so
they could fill most of its rooms with
family and friends. Looking at our
wet, drawn faces they offered us dry
rooms, Canadian beer and a chance
to join them for dinner.

That first day set the tone for
the trip—rain, five or six hours of
cycling, and random acts of kind-
ness. We started most mornings
wrapped in rain gear, our stomachs
full of eggs, hash browns and side
meat. It always took some effort to
set in motion Pedro since his front
and back saddlebags were swollen
with gear.

Pedro, a 20-year-old Trek 520
was named after the company that
supplied the tools and maintenance
fluids he needs to keeprolling. On my
first training runs in Juneau, I saw

Pedro for what it was----a trouble-

some old bike with dodgy shifters and
cheap tires. By the time he carried
meintothe campgroundindasper, I'd
almost written him into my will.

Before someone files a
Title 47-commitment petition with
my name on it, rest assured that I
know Pedro is only an old construct
of Birmingham steel and Shimano
components. He has no greater
hope of an afterlife than our family’s
Subaru Impreza. Even so, the old
Trek secured a special place in my
heart during the trip. (This is com-
mon with long distance bike tourists.
Most of the former long distance
bike riders I know talk lovingly of
the 1980-vintage touring bikes that
still hang in the garage.)

There were times
on the trip that I could
barely move Pedro. An
hour or two later we could
cruise easily along. Either
way, we put the miles be-
hind us and drew closer
to Jasper. Rain or shine
there was traffic rolling
by. The logging and chip
trucks would swing out
as they passed, leaving
behind the scent of fresh
cut wood. RVs tended to
drive closer to the road
shoulder, sending a shock
wave of air into us before
moving on. A lot of drivers honked
in encouragement. When the traffic
thinned out we could hearbirds. Bear,
deer or moose would cross the road.
In the Rockies we saw elk.

The people we met were gen-
erally kind and open. In a couple of

"That first day set
the tone for the
trip—rain, five or
six hours of cy-
cling, and random
acts of kindness."

logging towns the Captain,
C.B. and I caught hard
looks from men that didn’t
approve of guys on bikes.
But I imagine even they
would have helped us if we
had broken down.

In Prince George we
took shelter in the Down-
town Motel, run by the Sis-
ters of Mercy. They were a
couple of older women with
a soft spot in their hearts
for bikers. The sisters pre-
ferred Harley riders, but
treated us well. It wasin a
tough part of town so they
let us store our bicycles in an extra
room occupied by their cat.

Outside of McBride, B.C. I was
hailed by a woman who wondered if
Iwould like some fresh-picked straw-
berries. The berries were sweet and
plentiful. A few miles later Pedro and

I passed a man smoking by a small
swift stream. He was using his tour-
ing bike as a backrest. We met again
near Mt. Robson, on the trail to Berg
Lake. He was a German attending
university in Switzerland who loved
hiking in the Swiss Alps. He seemed

uncomfortable with the empty land,

the animals, and the lack of decent
public transportation.

The bike trip ended for me in Jas-
per where I had to fix a flat tire an
hour before boarding the train back
to Prince Rupert. This attracted the
attention of a Scotch couple in their
late 50’s who had ridden bicycles from
Vancouver to Inuvik, Yukon Terri-
tory. They were on their way back to
Vancouver after having ridden 8,000
kilometers without aflat. AsI pumped
air back into the tire the wife told me
in a Jean Redpath brogue that they
had just “chucked it” and decided to
spendtheirtime travelingrather than
working. Brave folks.

You:

THOMSON
e :
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The lawyers guide to internet research: Become more effective

By Carole Levitt
& Mark Rosch

For the past five years, we have traveled from
Alaska to Alabama, and nearly everywhere in be-
tween, teaching legal professionals how to find
free legal, business and investigative information
on the Internet. From Family Law to Litigation,
we have created customized seminars that help
practitioners find the information they need on
the Internet quickly. )

Because of the nature of our business, we have
to keep up with the ever-changing resources on
the Internet, and we are constantly online testing
out and evaluating different Web sites to update
our presentations and books. We've compiled
this short list of some of our favorite resources
to help save you some time while you're online.
This is just a small selection of the resources and
strategies we’ll cover in our Alaska Bar sponsored
CLE, “Discover the Internet: Using the Internet for
Factual & Investigative Research,” on October 19
in Anchorage and on October 21 in Fairbanks.

Surfing Philosophy I

Our surfing philosophy is, DON'T!

Why bother surfing the Web to locate material
when someone else (most likely an attorney or
law librarian) has already tested out law-related
Web sites, evaluated them and deems them to be
current, reliable and comprehensive?

Instead, arm yourself with a few good Internet
Research books and legal portals (highlighted be-
low) — created specifically for lawyers and stick
with these.

Internet Research Books

Our seminar book, How to Use the Internet
for Legal & Investigative Research, is a complete,
hands-on guide to the best sites, secrets, and short-

FOR 4 MONTHS ONLY!
CINEMATIC
JURISPRUDENCE

LAW "RULES” THE SILVER SCREEN!

Join fellow bar members for...

* FREE movies! ¢ Riveting debates!
» All-you-can-eat popcorn!
Space limited to 25 seats.

Register at www.alaskabar.org

THE LIFE AND
TIMES OF JUDGE
ROY BEAN - “If
this story isn’t true,
it shoulda been.”
Directed by John Houston
Showing:

Sep. 14, 2005
6:30pm

AMISTAD - “Freedom
is not given. It is our
right at birth.”

Directed by Steven Spielberg

Showing: Oct. 189, 2005
6:30pm

AND JUSTICE FOR ALL

“This man needs the

best lawyer in town.

Buf the problem is...

s z‘he best lawyer
vn.’

inated for 2 Oscars

Biving: Nov. 16, 2005

MIRACLE ON 34TH
STREET - Attorney
Fred Gailey saves Kris
Kringle from an
unjustified mental health
comimitment.”

Showing: Dec. 14, 2005
6:30pm

Now Plavmg at Metzger Home Cinemas

310 W. 11th AVENUE » ANCHORAGE

cuts for conducting efficient LEGAL & INVESTI-
GATIVE RESEARCH on the Web. All attendees at
our October seminars will receive a copy of thisbook.
Our ABA book, The Lawyer’s Guide to Fact Find-
ing on the Internet (www.internetfactfinder.com),
focuseson FACTUALRESEARCH onthe Web. Both
books are written specifically for lawyers. Included
with the ABA book is a CD-ROM that will save you
time, as it includes all the links contained in the
book and is indexed in multiple ways so you can
easily navigate to the recommended sites without
typing the URLs into a browser.

Surfing Philosophy Il

When you do need to surf the web, use search
engines that return the most relevant results, like
Google.com and Yahoo.com to find the best re-
sources quickly.

. Carole Levitt and Mark Rosch will present the
following CLEs in October in Alaska:

“Discover the Internet: Using the Internet for
Factual & Investigative Research,” October 19 in An-
chorageand October 21 in Fairbanks. And “Marketing
Your Practice Online: Do It Efficiently, Effectively, and
Ethically!” on October 19 in Anchorage. Call the Bar
at 907-272-7469, e-mail us at info@alaskabar.org or
check our website at www. afaskabar crg

Legal Portals

FindLaw is our favorite legal portal because
you canlink to almost any legal or government web
site from here by using the various directories —or-
ganized by jurisdiction, subject or type of material.
In addition, there are FREE full-text, keyword
searchable databases for U.S. Supreme Court
cases and California state cases (back to 1934) and
Federal Courts of Appeal cases (back at least 5 or
more years). For State cases other than California,
there are also free databases searchable by docket
number and party name. www.findlaw.com

Cornell’'s Legal Information Institute fills
in where law school left off. Click on “Law about”
(left-hand column of the home page), and then
select “All topics alphabetically.” Choose a topic
(or type it into the search box if not listed) such as
“mortgages”. A screen pops up summarizing mort-
gage law and provides links to all codes, cases and
regulations (federal and state) relating to mortgage
law. www.law.cornell.edu

If you like to cut to the chase (pardon the pun),
check out The Virtual Chase. Topical guides that
include descriptions of each site discussed (and links
to each one) have been created to assist you in find-
inglegal, investigative and business information on
the Internet. Each source has been hand-selected
and evaluated by a Law Librarian/Web Manager.
www.virtualchase.com

Have you been thinking about creating an
Intranet for your firm and need some background
materials and tips or are you looking for recom-
mendations for the best Web sitesin a specific area
of law? Then, LLRX is for you. This site consis-
tently provides outstanding Internet law-related
articles with links. It also features a database that
links to over 1,400 free sources for local, state and
federal court rules, forms and dockets. You can
browse the database by jurisdiction, court type,
or type of resource or you can search by keyword.
www.llrx.com

Legal Search Engine

Our favorite legal search engine, if we must use
oneatall,isFindLaw’s LawCrawler. It searches
law-related sites only, cutting down the number of
irrelevant hits and the sheer volume of hits that
a more general search engine will return. Law-
Crawler is powered by our favorite “general” search
engine, Google. http://lawcrawler.findlaw.com

Free Case Law

LexisONE.com is an ALL FREE, FULL-
TEXT searchable case law research Web
site for all 50 states and the U.S. Courts of Ap-
peal (covering the past 5 years) and for the U.S.
Supreme Court (1790-). LexisONE offers almost
the same robust search engine as its pay site,
Lexis--from keyword and phrase searching, to
using Boolean connectors, to searching by party,
counsel or judges’ name and limiting searches by
date. However, viewing the document in KWIC
(key words in context--where your search words

are highlighted) or using the “focus” feature to
further narrow a search, are only available at the
pay site. www.lexisone.com

The Delaware Corporate Clearinghouse is
a business litigator’s dream site. In March 1999, it
began offering access to selected opinions, briefs,
complaints, settlements, motions and other docu-
ments filed in business law matters in the Dela-
ware Court of Chancery. Recently, only opinions
have been added to the database. http:
/lcorporate-law.widener.edu/case.htm.

Public Records Portals

Search Systems is a good starting point for
discovering which states provide free access to
public records via the Web. It provides links to
those sites and also provides links to pay sites.
www.searchsystems.net

Pretrieve is a specialized search engine for
retrieving public record information. It does not
maintain its own database of records, butrather, it
reaches into hundreds of other individual, search-
able public record databases that are already
available on the Internet. Part of the “magic” of
Pretrieveisthat you can access them all at once via
Pretrieve’s user-friendly interface. Results from all
of these sources are displayed in an easy to access
manner. www.pretrieve.com

Carole Levitt & Mark Rosch are principals
of Internet For Lawyers. They conduct in-house
training at law firms to teach legal professionals
how to find free legal, business and investigative
information on the Internet, as well as making
presentations to professional associations (from bar
and law library associations to legal administra-
tors associations) and speaking at law/technology
conferences. They are the authors of two books and
numerous articles on these subjects.

Carole Levitt and Mark Rosch will present the
following CLEs in October in Alaska:

“Discover the Internet: Using the Internet
for Factual & Investigative Research,” October
19 in Anchorage and October 21 in Fairbanks.
And “Marketing Your Practice Online: Do It Ef-
ficiently, Effectively, and Ethically!” on October 19
in Anchorage. Call the Bar at 907-272-7469, e-mail
us at info@alaskabar.org or check our website at
www.alaskabar.org

Alaska Association of
Paralegals elects 2005-2006
Board of Directors

The Alaska Association of Paralegals (‘“AAP”)is
pleased to announce the following officers and board
of directors for its 2005-2006 calendar year:

President - Deborah Orth of Thomas, Head &
Greisen; Vice President - Dena Bryant of Farley
& Graves; Secretary - Suzanne Woods of Hosie
McArthur LLP; Treasurer - Jennifer Ducharme
of the Law Offices of Janet Platt; Board Advisor
- Bobbie Ortiz of Farley & Graves; Directors - Deb
Jones of BP Exploration (Alaska) Inc.; Dena Bry-
ant of Farley & Graves; Annette Brown of Birch,
Horton, Bittner & Cherot, PC; and Jennifer Heck
of Lane Powell.

The Alaska Association of Paralegals (AAP)
was founded in May 1981 as a non-profit profes-
sional membership association of Alaska paralegals
committed to the development and growth of the
paralegal profession.

AAP focuses on member education to advance
and promote the educational and professional stan-
dards of paralegals and to encourage and promote
the continuing education of paralegals.

The association upholds and elevates the stan-
dard of honor, integrity and courtesy in the legal
profession and strives to promote, protect and fur-
ther the public interest, promote the employment,
advancement and education of paralegals, regard-
less of race, sex, creed, color, national origin, age,
sexual orientation or political ideology and promote
a spirit of cordiality among the members AAP.

Foradditionalinformationregarding AAPplease
visitourwebsiteathttp:/www.alaskaparalegals.org |
or email inquiries to info@alaskaparalegals.org.
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Mediation is all about helping people function at their best

By Drew Peterson

Afewissuesago, Iresolved toonly
write short, smart, and provocative
articles in this column in the future.
That shut me up pretty good for a
time. A couple of recent experiences
with Alaska judges, however, have
roused me from my torpor to once
again comment on the state of me-
diation in Alaska.

Specialization in the Mediation
Field — A recent experience with
Alaska’s most prolific retired judge
mediator has helped me recognize my
enjoyment as being primarily a family
mediator at this point in my career.
Some mediators dislike family cases,
much as many attorneys detest family
divorce and family work. Judge Justin
Ripley is an example of a mediator
who does not want to mediate fam-
ily cases. This is

judges who only refer to
mediation those worst
cases from their caseload
which are driving them
crazy. Mediation will usu-
ally not work for such cases
either and the resultis that
the same judges end up be-
lieving that mediation is a
waste of time, or worse.

- Once judges really get
it about mediation, how-
ever, they realize that in
many cases parties obtain
a result in mediation that
is better than litigation,
and not just because it is
cheaper and faster. Medi-
ated settlements are often
better because the parties
are more invested in them
and able to suit the medi-
ated agreements to their individual

true even though
I have seen him
do settlement
cases in family
matters in the
past and he does
a wonderful job
of them. He has
a sweet collab-
orative soul, behind his sometimes
gruff exterior.

A recent mediation with Judge
Ripley in a personal injury matter (I
was acting as an attorney, not as a
mediator) made me realize that I no
longer want to do what he does (i.e.,
mediating personal injury cases) any
more than he wants to do the divorce
and custody work thatIdo. Ienjoythe
challenge of the emotionally charged
and ever-changing family dynamics,
and the need of the parties for a con-
tinued relationship after the lawsuit
has ended. Increasingly my media-
tion caseload has been specialized in
the family area and I am happy that
1s so. I still occasionally am referred
the weird or unusual cases, and 1
enjoy the challenge of those as well,
but am happy to now be thought of as
primarily a family mediator.

Asthe professional mediationfield
expands and matures, it is increas-
ingly becoming specialized, atleastin
the types of cases that each mediator
handles. This specialization also in-
corporates the different styles of me-
diation, which are often appropriate
to different kinds of cases. This is a
good and healthy trend, in my opinion,
and evidence of the maturing of the
ADR (appropriate dispute resolution)
field overall.

More and More Judges And Other
Court Officials Are Getting It About
The Use of Appropriate Use of Me-
diation — A recent meeting between
mediators and judges was very in-
teresting. It demonstrated that the
sitting judges are becoming increas-
ingly sophisticated in understanding
the appropriate uses of, and benefits
of, mediation.

Too often in the past many judges
have looked at mediation primarily
as a method of reducing or manag-
ing their caseloads. Particularly
frustrating to mediators are those

Some of Alaska’s more
enlightened court admin-
istrators have been aware
for some time of this phe-
nomenon of achieving better
results through mediation.

needs.

This is borne
out by the stud-
ies demonstrat-
ing higher com-
pliance rates for
mediated agree-
ments versus
those resolved in
court, including those cases resolved
through settlement conferences. The
most iImpressive statistics are in the
area of improved payment of child sup-
port. Some of Alaska’s more enlight-

"As the profes-
sional mediation
field expands

and matures, it

is increasingly
becoming special-
ized, at least in
the types of cases
that each media-
tor handles..."

ened court administrators
have been aware for some
time of this phenomenon
of achieving better results
through mediation. More
and more judges are
becoming aware of such
advantages as well.

Most excitingto me has
been to see some of the
more experienced judges
pass on their insights
about mediation to their
less experienced peers.
Anchorage Superior Court
Judges Gleason and Tan
in particular are wonderful
mentorstotheotherjudges
in this sense.

Litigation Brings Out
The Worst In People; Me-
diation Brings Out The
Best — Speaking of Judge Gleason,
a recent discussion with her about
rights of first refusal helped clarify
for me an essential difference between
facilitated mediation and litigation.

As attorneys and others involved
inthelegal system, we are all familiar
with the concept of seeing people at
their worst. The litigation process
often encourages such traits. Litiga-
tion focuses on finding and assessing
blame. It focuses on the past, not the
future. Partiesin litigation often seek
toavoid personal responsibility rather
than assumeit. People at their worst

are often angry; their emotions out of
control. They are egotistical, selfish,
petty, and stingy. Their priorities are
on their selfand on winning or getting
one up on their adversaries. Litiga-
tion can encourage such tendencies.

In contrast, facilitative mediation
helps parties to negotiate in the ways
that they normally do when they are
functioning at their best. It helps par-
ties to accept personal responsibility,
not avoid it. Mediation examines the
effects of parties’ behaviors on others,
especially the innocent bystanders.
Mediation focuses on the future,
which can be changed in a mutually
beneficial manner, rather than the
past, which is rigid. People at their
best are thoughtful and generous.
They temper their emotions with
reason. They are caring and have
empathy for others. Their priorities
are on their families. They seek
harmony and serenity in their lives.
Facilitative mediation encourages all
these things.

Mediationisnota panacea. It does
not work in ever case, nor is it even
appropriate in every case. However,
thejoy of facilitation mediation (some
call it transformative mediation) is
that when it does work, it provides a
wonderful feeling of helping people
to function at their very best. Such
aphenomenon is seldom experienced
in the litigation process.

SIFIED ADVERTISING

LUMP SUMS CASH PAID For Seller-
Financed Real Estate Notes & Contracts,
Divorce Notes, Business Notes, Structured
Settlements, Lottery Winnings. Since 1992.
www.cascadefunding.com.
CASCADE FUNDING, INC. 1 (800) 476-9644

It’'s a

full-timer’s
or snowbird’s |
dream

Custom “Corian” counter-tops throughout.

1995 Safari Sahara Motorcoach
35 feet. Just 25,000 miles.
Real clean, like new condition (9 to 9.5 on a scale of 10).

Colors are Blue/Light Blue. Cummins 230 Diesel “PUSHER” engine.
Bathroom has “Garden Tub” and a washer/dryer unit. Custom fabric, custom nylon
Berber Carpet and top of the line vinyl in kitchen and bath. Custom extra wood cabinets.

PLUS: 10 gallon water heater. DSS (Sony) Satellite TV w/automatic satellite finder.
Microwave/Convection oven is vented through roof. Four burner gas stove AND oven.
ADC Water filter system on kitchen and bathroom sinks. Cold water sides.

LP Detector shuts gas off at tank if activated. MO Detector. Smoke alarms.

Power passenger seat. Toilet sprayer. Nomad package. Pac Brake. Rosen Visors.
Outside Shower. Two large storage pods. Electronic Spotlight system. Chrome Ladder.
Tow Package. Techmate Security System with 2 mile “Beeper’and anti-hijacking feature.
Owners are non-smokers. Motorcoach is located in Santa Fe, New Mexico.

$63,500. (Original cost was $157,000.)
Please contact Bud and Patricia Michels. 505-424-3997.

QUOTE
OF THE
MONTH

“Whenever 3 man’s friends begin to compliment him about looking
young, he may be sure that they think he is growing old.”

~-Washington lrving, 1822

JOB ANNOUNCEMENT

Job Title:  Victims’ Rights Advocate

Employer:  State of Alaska, Legislative Branch

Location: Anchorage

Salary: Range 26, Step A ($6,555.00 per
month})

Closing date: Friday, November 4, 2005

The State of Alaska’s Legislative Branch
is recruiting a Victims’ Rights Advocate for the
Victims' Rights Office. The Advocate’s primary
responsibility is to perform all tasks that direct,
manage and support victims and their rights
in accordance with its statutory duties (AS
24.65.100).

The successful candidate will need to be
licensed to practice law in the State of Alaska,
at least 21 years of age, have significant
experience in criminal law, and a resident of.
the State of Alaska for the last three years. In
addition, the successful candidate must have
been actively practicing law sometime within
the last three years. ltis also desirable that the
successful candidate have effective managerial,
budgetary, investigative, and communication
skills, including the ability and desire to provide
advocacy services to victims of crimes.

This position is in the Exempt Service
and will be located in Anchorage, Alaska.
This position serves at the pleasure of the
Legislature for a five-year term, not to exceed
three terms.

Applications must be received by the
Victims’ Rights Advocate Selection Committee
no later than 5:00pm, Friday, November 4,
2005. Applications may be hand-delivered or
sent by mail or fax. To apply, send a complete
work resume and cover letter documenting
qualifications, knowledge, skills and abilities
related to the specific duties of the position to:

Victims’ Rights Advocate Selection Committee
ClO Legislative Affairs Agency,
Personnel Office
State Capitol, Room 3
Juneau, AK 99801
Fax No. (907) 465-6557 * Phone (907) 465-3854
* TDD No. (907) 465-4980
The Alaska State Legislature does not discriminate on the
basis of race, color, national origin, sex, age, religion, or
disability. Persons with disabilities who require special
accommodations please contact the Legislative Affairs

Personnel Office. Allow sufficient notice for the Agency to
accommodate your needs prior to the closing date.
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John Hughes celebrates 90 (and 65 years in Alaska)

Long-time attorney John C.
Hughes celebrated his 90" birthday
over the summer, and his family and
friends gathered for dinner on the oc-
casion.

His daughter, attorney Mary
Hughes, provided the following ex-
cerpts detailing her dad’s voyage to
his new home in Alaska at the age of
25. These excerpts also are included
in a life history of John C. Hughes
compiled by Sharon Bushell, and
published in the Anchorage Daily
News’ “We Alaskans” section.

Hughes’ story picks up from the
Ballard Locks, outside of Seattle,
where the vessel he was aboard had
just crashed into the locks.

°

I stayed back on the fantail. I
thought: I'm really in trouble now;
this is the end of the voyage for me.
We cruised out of the locks and got
to ocean level. We were half way to
Everett when Johnny came back and
said, “l want to shake your hand,
John. If you hadn’t half-hitched that
cleat, we’d have gone in up to the
wheel house.”

I could hardly believe it, but from
then on I was golden.

We got the bow repaired, and
then we started taking on cargo, a lot
of which was groceries purchased by
Father Houdaviski, to be delivered to
the Natives out near Sanak Island,
one of the islands off Dutch Harbor.

At the last minute, Johnny said,
“Hold everything, we're making a
little change.” The Bowman brothers
- sheep ranchers out at one of the
islands - had just come in to Seattle.
They had decided to give up the
sheep ranching business and they
had acquired the halibut schooner,
Dorathea, which Johnny was going to
take up to Alaska. That was a big step
up; I had my own little cabin; now
I was going to Alaska in style. The
crew expanded to include Earl Butler,
Jack Gustovsen, Leonard Olson, Ted
Gilmore and various others. My job
was to cook for all of them.

Thirteen days later, in April of
1940, we ended up in Kodiak.

I paired up with Leonard Olson,

owner of a leaky tent. He and I ended
up out on Mission Road. At that point
I had about $6. I also had a frying
pan; so every day we’d have oatmeal
and syrup, or cornmeal. We'd cook
a mush in the morning, then we’d
let ‘er set and gel up, and fry it for
supper. That’s what we lived on.
We'd walk to town and try to
figure out what was going on, as
there was no newspaper. The only
thing we could figure to do was to

g

The family — from children to great-grandchildren — gathers to wish

John Hughes talks about his life |
of nearly a century, and his trek to
Alaska.

see Glenn Robinson, the Territorial
labor representative. Through him
we learned that a military base was
going to be built.

We kept checking with Glenn,
trying to get work. There was a
fellow by the name of Carl Brumsead;
he had-a wind charger that had gone
belly up. There was no electricity
in Kodiak and, having been raised
in the Dakotas, Leonard and I were
both wind charger people, so we
volunteered. After we fixed the wind
charger, Carl said, “Why don’t you
boys move in? You can sleep on the
floor and have sourdough pancakes
every morning.” After that leaky tent
and endless mush, that sounded darn
good to us.

Finally toward the end of May I
got a call to come out to the base and
go to work at 85 cents an hour. I spent
three happy years out there, first as
a laborer, then on a garbage truck.
Later I drove an oil truck, delivering
oil to Buskinville, and then the 5-yard
dump truck (which was a big rig at
the time).

After we finished, we had the
option to stick around and go west,
where they had further work out at the
islands. Instead I went to Fairbanks,
to work for the Army engineers. I got
to Fairbanks in February of ‘43 and
boy oh boy it was chilly up there.
My job was really complex--1 worked
holding the topog stick for the survey
crew at mile 26.

Sometime in May I got a wire from
my mother: Dad was in the hospital
and there were things that had to be
done at the ranch. I returned to the
ranch and when Dad got back on his
feet, I headed for the west coast.

I went to Los Angeles to join the

John Hughes a happy 90th at Sullivan's Steakhouse.

y ; S L
Hughes lands in Kodiak, 1940.

Merchant Marines. They sent us over
to Catalina where we proceeded to
take our training. After that, I went
over to Manila, where I became the
steward on a liberty ship, the Joseph
Pulitzer.

When the war was over, I went
home and spent Christmas with the
folks. There I had the good fortune to
buy a Ford from my aunt; cars were
very scarce in those days. I drove it to
Los Angeles then headed up the coast
to Seattle. I had a mind to go back to
Alaska as soon as I could.

I had an acquaintance or two
in Seattle, so I thought I'd go down
along First Avenue, check the
waterfront, see what the action was.
And wouldn’t you know it; the first
person I bumped into was Earl Butler.
The upshot of our conversation was
that I bought his house in Kodiak on
Mission Road.

Earl signed a quitclaim deed, plus
he also got me a job. Bill and Joe Jones
from Orcas Island had a permit to dig
clams across the straits at Swikshak
Beach, hauling the clams to the old
Squeaky Anderson cannery.

I got settled into my “new” house
on Mission Road. My old buddy, John
Gibbons, and I put a partial basement
under the house. That pretty much
took care of my activities until that
fall, when I went to Anchorage to
take the Alaska Bar Exam.

I passed the test on the first try and
started practicing law. In Kodiak there
were a lot of townsite trustees, and
people had to prove that they either
lived in possession of the property on
the date that the commissioner of the
general land office had approved the
survey, or that they had taken it over
from someone who was in possession
on that critical day. Since I knew a lot
of people, that fell to be my chore for
a good while.

I stayed busy with various other
things. John Gibbons and I worked
out the boundary lines of the Kodiak
Independent School District. I was
elected to the school board. I was
getting along pretty good, except for
one thing.

While at the University of South
Dakota Law School, I had met
Marjorie Anstey. She and I more or
less became engaged. (In those days a
fraternity pin took the place of a ring.)
Marjorie went on to teach and then,
when the war came, she joined the
Red Cross and I ended up in Manila.

Continued on page 9

| John C.

He was Dakota born and bred--

Raised on a horse and cattle
spread.

A middle child with sisters two,

Joha €. took his mother’s cue.

Whether ranchang-it or helping
mom,

His learning never gone for long.

Country schools and catechism

Taught John more than long
division.

Darn smart and quick of wit,
His shenapigans of legend writ.
Education was his goal--

A lawyer’s life became his toil.

Too many Beach books read,
To Kodiak his wanderings led.
1n '48 Marjorie joined John C.
And started thewr Alaskan family,

Mary Katherine and Patrica Ann

On Mission Road their lives
began;

And then to the City where
fortune he

And Bridget came with pumpkin
p‘i&.

Life was wondrous and se
glorious,

The Hughes family blessed
so forturtous.

John's faw practice grew as did
the Bar

{Alaska even became a star).

The girls matured and were
educated

Led by John C. who was so
dedicated.

He loved his family and took
good care,

Always providing for his lair.

His life has been fascinating--

His stories fotally captivating.

Gardening has replaced
praciicing

But he can’t ever give up
counsehing.

The best part of life is living well

And John C. has certainly done
swell.

From Dakota beginmngs to
Alaskan finishing,

His blend of humor and love
ne'er diminishing.

He cuts a large swath
this Alaskan legend--
Ninety years young
not a curmudgeon,
For all of his years he Jooks like
a kid
And his love of fife ne'er a'skid.

What can we say to the wisest
among us?

He's ninety today
nothing mote to discuss.

No disputes, no trals, no
appeals

Celebrate his birth with greatest
of zeal.

Let’s eat, drink and be merry

{To be nmnety is a hittle scary).

But John can do it--this Dakota
boy--

With great aplomb he'll be so
coy.

You know he loves it
this milestone day

And he's lived his hfe his very
own way.

Se let’s toast the oceasion with
the greatest of joy

Happy 90th to the Dakota boy.

Mary Katherine Hughes
May 22, 2005




John Hughes, with his daughters, Mary )center) and Bridget.

-

John Hughes celebrates

Continued from page 8

In the process, we dropped out of
correspondence for quite some time.

So after I had been practicing law
for a couple years, I got to thinking
that maybe I ought to drop Marjorie
a line, to see what she was up to. One
thing led to another and she came to
Kodiak to take a look at the situation.
We were married in January of 1948.
We didn’t have a honeymoon because
you couldn’t get off the island.

In the course of my work, I had
been corresponding with Anchorage
attorneys Ed Davis and Bill Renfrew.
We had spoken about teaming up, but
I got the impression that they wanted
me to work for them. I told them, “I
don’t want to work for anybody. I'm a
big trout in a little

center. I liked the sound of that. That

first winter, I started exploring land
acquisition, as did a whole lot of other

people. There were two-year leases on '

property south of town, three or four
sections of five-acre tracts. People
would watch and see when those
leases expired and become available
for reentry.

I managed to get some land on
what is now east 88th and Lake Otis,
but it wasn’t anything like it is now.
There was a trail there that had been
used by Arnie Link, Bob Dale, and a
family by the name of Winchester.
There was also a fellow by the name
of Dalt who homesteaded 160 acres
on the side hill. They were the only
people around here, and, of course
there were no roads. They’d get the
railroad to dump

pond, but I'm
doing all right.”
They said, “We
weren’t thinking
about hiring
you, we want
you to become
a partner.” That was pretty good
news. | went home that evening and
Marjorie said, “If you want to go to
Anchorage, that's all right with me.”
We had two daughters, Mary Kay
and Patti Ann, at that point. Our third
daughter, Bridget, was born in ‘54.

So we became Davis, Renfrew
and Hughes. I started on April 1,
1951, which, being April Fool’s Day,
more or less suited my nature.

We bought a home at 511 W. 9th
Avenue, where the girls grew up.
When we first got to Anchorage, we
discovered there were home sites
available within six miles of the city

' my nature.

So we became Davis, Renfrew
and Hughes. | started on April then they’d
I, 1951, which, being April
Fool’s Day, more or less suited to their home

supplies off right
next to the tracks,

neck-sled them

sites and build
their houses. The
railroad was very accommodating.
After statehood, our law practice
continued to grow. A part of my job
was recruiting lawyers so 1 would
interview law students outside. I'd
travel to various schools. When I
went to Harvard the first time, I
think they expected me to be wearing
bearskin britches! At one time we
had upwards of 60 lawyers in four
different offices: Juneau, Valdez,
Fairbanks and Anchorage.
I retired in 1980. Now I just
putter around and do whatever
I feel like. That suits me just fine.

In the Supreme Court of the State of Alaska

In the Disability Matter Involving

James R. Szender,
Respondent.

ABA Membership No. 821115

Supreme Court No. S-11985

)
)
)
) Order
)
)
)
)

Date of Order: 7/25/2005

ABA File No. 20056B003

Before: Bryner, Chief Justice, Matthews, Eastaugh, Fabe, and Carpeneti,

Justices.

It 1s OrRDERED: The joint motion for transfer to disability inactive status
under Alaska Bar Rule 30 is GRANTED. Respondent James R. Szender is im-
mediately transferred to disability inactive status until further order of this
court. A disability hearing under Rule 30(b) is not required.

Entered at the direction of the court.

Clerk of the Appellate Courts
/s/Marilyn May
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If you only think about
your liability insurance
once a year, it's OK.

We think about it
the rest of the time.

We've been protecting attorneys against
professional liability claims
and improving insurance since 1988.

Attorneys Liability Protection Society
A Risk Retention Group

1 (800) FOR-ALPS
www. alpsnet.com

ALPS is the affiliated professional liability insurer
of the Alaska Bar Association

A Member of the ALPS Family of Professional Service Companies
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Calculating the federal gift tax

By Steven T. O’Hara

The federal government may or
may notrepeal or reduce significant-
ly the federal estate and generation-
skipping transfer taxes. Regardless
of what happens with those taxes,
it appears we will always have the
federal gift tax.

For a variety of tax and nontax
reasons, wealthy clients make sub-
stantial lifetime gifts. Aggregate
taxable gifts of up to $1,000,000
are currently exempt from gift tax
regardless of the donees (IRC Sec.
2505). This $1,000,000 exclusion in
effect is on top

end of this column, the “ten-
tative tax” on $1,100,000
(the aggregate sum of all
taxable gifts) is $386,800.
The second step is to
determine another “tenta-
tive tax” on the aggregate
sum of taxable gifts made
before the current year
(Id.). Under our example,
the aggregate sum of tax-

able gifts made before 2005 Will always have
is $800,000. From the rates the federal gift

provided, the “tentative tax” tax."

on $800,000 is $267,800.
The third step is to subtract the
second “tentative

of the familiar
$11,000 per-
donee-per-year
exclusion for
certain gifts IRC
Sec. 2503(b)).

Clients who are considering
making aggregate gifts in excess of
$1,000,000 plus the $11,000 annual
exclusion like to be able to calculate
their gift-tax exposure. Calculating
the gift tax is generally a four-step
process.

The first step is to determine a
“tentative tax” onthe aggregate sum
of taxable gifts (IRC Sec. 2502(a)).
For example, supposein 2005 a client
gives $311,000 cash tohis adultchild.
Here $300,000 would be considered a
taxable gift (i.e., $311,000 minus the
$11,000 annual exclusion). Suppose
further that for all prior years the
client made taxable gifts of $800,000.
Using the rates reproduced at the

lifetime gifts.

For a variety of tax and
nontax reasons, wealthy
clients malce substantial

tax” from the first
“tentative tax”
(Id.). Under our
example, the re-
sult of this third
step is a gift tax
of $119,000 (i.e., $386,800 minus
$267,800).

The effect of these three steps
is to assure the application of the
marginal tax rates, which begin at
18 percent and generally go up to 47
percent in 2005. In our example, the
client is currently in the 41 percent
gift-tax bracket.

The final step is to apply any re-
maining gift-tax credit. This credit
shelters from gift tax aggregate tax-
able gifts of up to $1,000,000 (IRC
Sec. 2505).

The gift-tax credit for any calen-
dar yeariscurrently $345,800 minus
any gift-tax credit (and; in general,
exemption under pre-1977 law) pre-

EsTATE PLANNING CORNER

"It appears we

What Is Your
Client’s Business
Worth?

COMMUNICATING AND QUALIFYING THE ANSWER IS CRITICAL.
TODAY’S CLIMATE DEMANDS HAVING CURRENT, ACCURATE, AND
RELIABLE VALUATION INFORMATION AVAILABLE TO YOU AT A
MOMENT’S NOTICE.

DIVORCE, LOST PROFIT ANALYSIS, BANKRUPTCY/INSOLVENCY
BUY-OUTS/BUY- INS, BUY-SELL CONTRACTS,
MERGERS, SALES, & ACQUISITIONS, TAX AND WEALTH
PRESERVATION PLANNING, INTANGIBLE ASSET
IDENTIFICATION/ANALYSIS, THE IRS -

THESE ARE REASONS WHY A THOROUGH, QUALIFIED VALUATION
THAT CAN WITHSTAND CHALLENGES MAKES SENSE.

CFO Growth

Solutions

EXPERT WITNESSES

CERTIFIED VALUATION ANALYSTS « CERTIFIED PUBLIC
ACCOUNTANTS

BOB DOUGHTY, STATE CHAPTER PRESIDENT,
NATIONAL ASSOCIATION OF CERTIFIED VALUATION ANALYSTS

1835 S. BraGAW ST. * SuitE 190 * ANCHORAGE, ALASKA 99508
(907) 770-3772 « FAX (907) 770-3760

viously used by the taxpayer
(Id.). Recall that a credit is
a dollar-for-dollar reduction
in tax payable.

Under our example the
client in prior years made
taxable gifts of $800,000,
resulting in $267,800 of
gift tax, which in turn used
up $267,800 of the client’s

gift-tax credit. Thus the
gift-tax credit available to
the client is $78,000 (i.e.,
$345,800 maximum credit
minus $267,800 of gift-tax

credit used to shelter the $800,000

of taxable gifts made before 2005).
Under our example, then, the ch-
ent owes $41,000 in gift tax (i.e.,
$119,000 of tax minus $78,000 of
remaining gift-tax credit).

As a practical matter, the fourth
step is skipped if the taxpayer has
previously made aggregate taxable
gifts in excess of $1,000,000 -- in
other words, if the taxpayer has no
remaining gift-tax credit. In our ex-
ample, the client has now exhausted
all gift-tax credit. So for future years,
calculating the gift tax for this tax-
payer will be a three-step process.

e Schedul
Amount with respect to
which “Tentative Tax”
is to be computed “Tentative Tax”
Not over $10,000 18% of such amount
Over $10,000 but not $1,800, plus 2095 of the excess
over $20,000 of such amount over $10,000

© Over $20,000 but not $3,800, plus 22% of the excess
over $40,000 of such amount over $20,000

. Over $40,000 but not $8,200, plus 24% of the excess

© over $60,000 of such amount over $40,000
Over $60,000 but not $13,000, plus 26% of the excess
over $80,000 of such amount over $60,000
Over $80,000 but not $18,200, plus 28% of the excess
over $100,000 of such amount over $80,000
Over $100,000 but not $23,800, plus 309 of the excess
over $150,000 of such amount over $100,000
Over $150,000 but not $38,800, plus 32% of the excess
over $250,000 of such amount over $150,000
Over $250,000 but not $70,800, plus 34% of the excess
over $500,000 of such amount over $250,000
Ower $500,000 but not $155.800, plus 37% of the excess
over $756,000 of such amount over $500,000
Over $750,000 but not $248,300, plus 39% of the excess
over $1,000,000 of such amount over $750,000
Over $1,000,000 but not $345,800, plus 41% of the excess
over $1,250,000 of such amount over $1,000,000
Over $1,250,000 but not $448,300, plus 43% of the excess
over $1,500,000 of such amount over $1,250,000
Qver $1,500,000 but not $555,800, plus 45% of the excess
over $2,000,000* of such amount over $1,500,000

but not over $2,000,000%

~ *See IRC Sec. 2001(c) and 2502(a) for gifts over $2,000,000 or gifts

made 1n 2010.

Copyright 2005 by Steven T. O’Hara. All rights reserved.

2006 ALASKA BAR CONVENTION

WED - FRI, APRIL 26, 27, AND 28, 2006
ANCHORAGE - HOTEL CAPTAIN Cook
AND THE EGAN CENTER
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With barely a word about it, workers at the
Justice Department Friday removed the blue
drapes that have famously covered two scant-
ily clad statues for the past 3 1/2 years.

Spirit of Justice, with her one breast
exposed and her arms raised, and the bare-
chested male Majesty of Law basked in the
late afternoon light of Justice’s ceremonial
Great Hall.

The drapes, installed in 2002 at a cost of
$8,000, allowed then-Attorney General John
Ashcroft to speak in the Great Hall without
fear of a breast showing up behind him in
television or newspaper pictures. They also
provoked jokes about and criticism of the
deeply religious Ashcroft.

The 12-foot, 6-inch aluminum statues were
installed shortly after the building opened in
the 1930s.

With a change in leadership at Justice,

The Great all

New attorney general approves of public nudity!

Attorney General Alberto Gonzales faced the
question: Would they stay or would they go?

He regularly deflected the question, saying
he had weightier issues before him.

PaulR. Corts, the assistant attorney general
for administration, recommended the drapesbe
removed and Gonzales signed off on it, spokes-
man Kevin Madden said.

In the past, snagging a photo of the attorney
general in front of the statues has been some-
what of a sport for photographers.

When former Attorney General Edwin Meese
released a report on pornography in the 1980s,
photographers dived tocapture the image of him
raising the report in the air, with the partially
nude female statue behind him.

The first attorney general to use the blue
drapery was Republican Richard Thornburgh,
attorney general under Presidents Ronald
Reagan and George H.W. Bush. He had the

drapery put up only for a few occasions when
he was appearing in the Great Hall, rather
than permanently installed as it was under
Ashcroft.

Most news conferences now are held in a
state-of-the-art conference room, although
the Great Hall still hosts speeches and other
special events.

—From AP news story, June, 2005

e

- &
ohn Ashcroft and Spirit of Justice before
draping.

- Bar pro bono coordina-
tor Krista Scully got the
latest update for Alaska
lawyerdom’s “Celebrity of
the Month” (COM) as the
Bar Rag went to press.
(The COM being Yale
Metzger, the attorney who
lost his beloved, perhaps-
antique cannon ball to the Anchorage Police
Department’s bomb squad. He found the cannon
ball in Cordova, drove around with it in his truck
for months, and had called the police to determine
if the device was, as they say, inert. The police blew
up the cannonball. Metzger was not pleased, and
the story hit the press, presumably worldwide. All

Basic cannonball

Good-bye to Judge Kleinfeld

At the Tanana Valley Bar Association, law clerks traditionally must present a poem at

the TVBA luncheon at the end of their terms.

A clerkship, | thought, now it could be fun,

Perhaps a year in Miami, where | could lounge in the sun,

But, alas, my grades were more like a joke,

So it was off to Fairbanks to lounge in the smoke.

Now one year has passed, and I've gotten much training,
Though usually the job was not that entertaining.

But at least I've got stories to make me sound exotic,

even if the job made me that more neurotic.

But as | draw near to the time when I'm expelled,
It's time to finally say, good bye Judge Kleinfeld.
--Mark J. Sherer, August 26, 2005

that ends well...the cops apologized, gave Metzger
$58 to bid on another cannon ball from Hawaii
on e-Bay, and the story has faded.)

Metzger shared some post-mortems with

‘Scully, who says:

“Tjust got off the phone with Yale Metzger and
heard the latest developments of the cannon ball
fiasco. I innocently asked whether the replace-
ment cannon ball from Hawaii had arrived yet
and heard the following:

* In-response to the Anchorage Daily News
article, the US Army Corps of Engineers Director
of the Army Division of Unexploded Ordinance
Disposal (really, that’s his title) had called to
refute APD’s assertion that the cannon ball was
active. He reportedly told the reporter, “I'm tired

of guys with six weeks of ballistics training blow-
ing up antiques.”

* Yale got a call from an 81 year old Anchor-
age resident who stated that after having one of
his lungs removed, he’s about to die. Before he
does, he has a few cannon balls that he’d like
Yale to have.

* Thus, Yale now has a cannon ball “coliec-
tion” of four, not including the one en route from
Hawaii.

* A quick Google search using ‘Yale Metzger’
and ‘cannon ball’ returns 13,300 hits as of this
afternoon (9-15-05). I know because I tried.

* Despite getting interview requests from
radio and media all over the world, Yale only
granted one interview: a public radio station in
Amsterdam.

$50 advance, $55 at the door

Tickets available at:
KAKM/KSKA 563-7070

HARVEST

2005

9/ WINES

Brown Jug Warehouse,
4140 Old Seward Hwy

WINE
TASTING
AND

WINE-THEMED
TRAVEL AUCTION

FRIDAY, OCTOBER 21, 2005
5:30 TO 8:00 P.M.

BP ATRIUM, 900 EAST BENSON BOULEVARD
HORS D’'OEUVRES
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TERRITORIAL LAWYERS
Old Geezers Rule!

By Russ Arnett

On June 7, 2005, we held a party at the Petroleum Club
of Anchorage for lawyers admitted in to the Alaska Bar for
40 years or more, their spouses or friends. About 70 at-
tended. ‘

These parties have been held annually since 1998.

These parties started as a result of chance meetings of
Dave Thorsness and myself. We frequently discussed having
a party for those who passed the Alaska bar when we did
(1955). When we realized that there would not be many to
attend, we expanded it to all lawyers admitted in Territo-
rial times.

For the first few years they were held for lawyers who
practiced in Alaska during Territorial times. As deaths oc-
curred we decided to invite those admitted for 40 years or
more.

We considered the World War I soldier buddies in France
who purchased a bottle of cognac. They agreed to keep in
touch with each other and the last survivor would drink the
cognac. We found this a depressing prospect which might
appeal to young men in war but did not appeal to us, hence, e e
the change to 40 years. . .

From the first, the parties were a big success. The first The gang's all here f or the annual Terr ltorlal
few were held at lawyers' homes and were potlucks. Later .
we decided to rent banquet facilities. One year we set up Lawyers gatherlng.
horseshoes but discovered that all they wanted to do was
to talk. <ok -

These parties may have had their origins in the practice
of lawyers in most Alaskan communities of having coffee
together most mornings. In this larger group of lawyers
it seemed that our normal need to communicate reached a
“critical mass” and the conversations were more spirited than
during those morning coffees. Lawyers who had not seen
each other for 20 or 30 years talked and told stories about
matters old and new. I personally always leave the parties
feeling sorry that I did not have time to talk to more lawyer
friends who were present. Previously held bad feelings that
may have existed toward any of the lawyers evaporated or
appeared of no importance.

It was never intended that this was just an Anchorage
affair. We have always invited statewide. Chuck Cloudy
has come from Ketchikan, Judge Stewart from Juneau and
Warren Christianson from Sitka. Charlie Cole and Barry
Jackson of Fairbanks have become regulars as has Jamie
Fisher of Soldotna. We welcomed the well-traveled Judge
Hornaday of Homer. We have had widows attend from
Seattle and the Southwest. Any I have missed mentioning
were also valued.

Leroy Barker and his Historians’ Committee and Deborah
O’Regan of the Alaska Bar Association have been valuable
supporters ofthese parties. We especially appreciate Timothy
Lynch who took the photographs for the gathering.
Sometimes things just seem to go well.

1 ¥

Do politics draw (L-R) Jamie Fisher, James Hornaday, Joe Josephson, and Jack Roderick
together for war stories?

:;?:::z'::. party hosts, Lucy Groh, and Roger Cremo get PhOtOS by Tim LynCh

Betty Arnett greets one of the guests, Stan Reit- M. Ashley Dickerson seaied) and Verona Gentry  L-R: Jerry Wade, Jim Delaney (C), and Ken At-
man. say hello. kinson schmooze before dinner.
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INTERESTED IN SUBMIT

TING AN ARTICLE TO THE ALAsKA BAR Rag?

ReQuUIRED WRITERS' GUIDELINES

The Bar Rag welcomes articles from attorneys and associated profes-
sionals in the legal community. Priority is given to articles and news-
worthy items submitted by Alaska-based individuals; items from other
regions are used on a space-available basis. We recommend that you
follow the writers’ guidelines below:
* Editors reserve the option to edit copy for length, clarity, taste and
libel.
* Editorial copy deadlines; Friday closest to Feb. |5, May 15, August
15, and Nov. 15.
* Author information: Make certain the author’s byline or identity is
on the top or bottom of the manuscript.
* Format: Electronic files should be in text, Word, or Word Perfect
format only. DO NOT convert to pdf.

* Fax: 14-point type preferred, followed by hard copy, disk, or e-mail

attachment.

* Photos: B&W and color photos encouraged. Faxed photos are un-
acceptable. If on disk, save photo in .tif or .jpg format.

* Digital Photos: if digital photos are submitted via e-mail, please

reduce to 70 percent of size if possible and provide at medium-

resolution or better. (Low-resolution .jpg format phetos do not

reproduce well in print.)

.

A Special Note on File Nomenclature (i.e. filenames)
Use descriptive filenames, such as “author_name.doc,” Generic file
names such as “Bar Rag September” or “Bar Rag article” or “Bar
article 09-03-01” are non-topic or -author descriptive and are likely to
get lost or confused among the many submissions the Bar Rag re-
ceives with similar names such as these. Use, instead, filenames such
as “Smith letter” or “Smith column” or “immigration_law.”

Submission Information:

mail: Subject line: “Bar Rag submission.” Send to
>@alaskabar.org
By fax: 907-272-2932,
By mail: Bar Rag Editor, c/o Alaska Bar Association, 550 W. 7th Av-
enue, Suite 1900, Anchorage, AK 99501

TERRITORIAL
LAWYERS

Karen Fitzgerald and Juliana Wilson enjoy the Petroleum Club.

Please save this date! November 8th,

THE HisToriaANs ComMITTEE
OF THE ALaska Bar AssociATiON
in conjbunction with
CreATING ALASKA
are presenting a luncheon program
Nov. 8, 2005 from 11:30 to 1:30
at the Captain Cook Hotel.

It is the first in a series of programs celebrating the 50th
anniversary of the drafting of our state constitution. The
program will focus on the history of the article establishing

our judicial selection process.

Justice Warren Matthews will be the principal speaker. He
will be joined by the surviving participants of the convention.
The program will also include
a representative of Creating Alaska who will preview the
upcoming activities that are planned
to celebrate this important event.

Call the Bar office at 907-272-7469 to register or go to the
Bar website www.alaskabar.org and click on "calendar."

Please plan to join us.

SINCE 1896

ALASKA BAR ASSOCIATION

DID YOU KNOW...

That the members of the Lawyer’s Assistance Committee
work independently?

If you bring a question or concern about
drug or alcohot use to any member of the
Lawyer's Assistance Committee, that member will:

1. Provide advice and support;
2. Discuss treatment options, if appropriate; and
3. Protect the confidentiality of your communications.

That member will not identify the caller, nor the person
about whom the caller has concerns, to any other
committee member, the Bar Association, or anyone else.
In fact, you need not even identify yourself when you call.

Contact any member of the Lawyer’s Assistance
Committee for confidential, one-on-one help with any
substance use ot abuse problem.

Vanessa H.White, Chair
{Anchorage).

278-2386 (work)

278-2335 (private line)
258-1744 (home)

250-4301 (cell)
vwhite@alaska.net

gregg olson@law:state.ak.us

Nancy Shaw (Anchorage).
276-7776

Clark Stump (Ketchikan).
225-9818

John Reese (Anchorage).
345-0275(work)
345-0625 (home)

Jay Trumble (Vancouver, WA).
360-576-5139

Michelle Hall {Nome). 443- Teresa S.Williams (Palmer).

2281 Borough Attorney, Matanuska-
Susitna Borough

John McConnaughy Hi 746-7424 {office private line)

{Anchorage). 343-6445 (private  745-0725 (home)

line) teresaw(@gci.net {private e-mail)

e R B B S R e A P

Gregg M. Olson (Sitka). 250-1975 |
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ALSC PRESIDENT'S COLUMN

Many thanks, determining case priorities and zeal for justice

By Vance Sanders

One of the nice things about chair-
ing theboard of Alaska Legal Services
Corporation is the number of people
one gets to express gratitude to on
behalf of all the indigent Alaskans
helped by and through ALSC.

First, at the Bar Convention, re-
tired Juneau Superior Court Judge
Thomas Stewart received, in addition
to the American Judicature Society’s

Herbert Harley Award, the Alaska

Bar Association’s Jay Rabinowitz
Award; and the check which goes
to the Rabinowitz Award recipient.
Judge Stewart promptly donated the
entire check to the Robert Hickerson
Partners in Justice fund. This gener-
osity from such a distinguished jurist
1s very much appreciated.

I also want to extend a special
thank-you to the district chairs for
the just-ended Robert Hickerson
Partners in Justice campaign: Ann
Gifford of Faulkner Banfield and Myra
Munson of Sonosky Chambers in the
First Judicial District, Mark Ashburn
of Ashburn and -Mason and Walter
Featherly of Patton Boggsin the Third
Judicial District, and Charlie Cole of
the Law Offices of Charles E. Cole
in the combined Second and Fourth
Districts. Knowing how busy all these
folks are makes their willingness to
devote their time to the Campaign all
the more meaningful.

Thanks alsoto all the firm liaisons,
office liaisons, community liaisons,
and especially to the donors, too nu-
merous to list here, but check out the
listing which should be elsewhere in

this issue of the Bar Rag. ¥

Also, thanks to Debo-
rah O’Regan and Karen
Schmidlkofer of the Alaska
Bar Association; respond-
ing to an office survey
being conducted by the
Standard Insurance Com-
pany, for which Standard
offered to donate $100 to
a designated charity, they chose to
designate ALSC.

Heading up ALSC is gratifying in
many ways, but one of the foremost
is the amount of community and
professional support our colleagues
are willing to donate towards equal
access to justice.

Input

At its September 2005 meeting,
the ALSC board will be reviewing
and deciding upon the case ac-
ceptance priorities for the ensuing
twelve months.

Occasionally, ALSC staffers or
board members get feedback along
the lines of “Why the heck are you
guys wasting time doing this kind
of case when you're turning people
down who need help with that other
kind of case?”

(Frequently, “this kind of case”
happens to be a case on which the
commentor is opposing counsel,
and “that other kind of case” is just
about anything other than “this kind
of case.”)

But let me try to respond, first to
the second half of the question.

Obviously, we turn down finan-
cially ineligible applicants, and

You've come to enjoy the finer things in life.

Don’t your finances deserve the same?

Rely on Wells Fargo Private Client Services for insight into life's opportunities,
offering wealth management solutions to help meet current goals while

honoring your unfolding aspirations.

Maribeth Conway, CTFA
Trust and Financial Advisor

Private Banking
(907) 265-2959

301 West Northern Lights Blvd. Suite #501
Anchorage, Alaska 99503

Private Banking
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PS06176 (200404113 05/04)

we turn down applicants
with whom ALSC has a
conflict, and we turn down
applicants whose cases we
determine lack merit; but
we are also forced to turn
down large numbers of
financially eligible, non-
conflicted, meritorious ap-
plications, simply because
our resources, including both staff
attorneys and the volunteer efforts
of pro bono attorneys, are insuffi-
cient to fully meet the ever-growing
demand.

We do what we can for as many
applicants as possible through brief
counsel and advice, or through our
pro se clinics, but many such ap-
plicants would obviously prefer full
extended representation were we
able to offer it.

(Any applicantorclientisinformed
of the right to pursue a grievance,
first to the office supervising attorney,
then to the Executive Director, and
then to the grievance committee of
the board.)

As to why we do accept the cases
we accept, there are three parts to
the answer.

First, we turn to the case accep-
tance priorities, about which I write
more below.

Second, we have a responsibility to
those funders who give ALSC grants
earmarked for service on a particular
type oflegal problem or earmarked for
a particular client population. This
category includes our grant to work on
Native Allotment cases; local grants

for support of our Anchorage, Fair---.-

banks, Nome, Dillingham, Kotzebue
and Ketchikan offices; and statewide
grants for particular client groups we
get from funders such as the Alaska
Mental Health Trust Authority, the
Alaska Office on Aging; and the
Alagka Children’s Trust.

Third, weindividually assess each
application to examine the facts, the
merits of each applicant’s claim or de-
fense, and the direness of the possible
consequences to the applicant should
ALSC not provide representation.

These don’t mean that our case
acceptance decisions are always right
on the mark, but we do the best we
can with available resources to pro-
vide access to justice for as many as
we can.

To return to the case acceptance
priorities I mentioned: the board sets
these region by region.

Each summer, surveys are sent
out to social service agencies, both
to fill out and to distribute to likely-
financially eligible individuals, ask-
ing what types of legal problems have
been most pressing during the past
year.

The supervising attorneys of each
regional office tabulate the results of
those surveys, and after comparing
them with the intake data of applica-
tions filed with ALSC over the past
year, submit a recommendation to
the board for the regional case ac-
ceptance priorities over the next
twelve months.

The amount of discussion the
board has over those recommenda-
tions varies quite a bit from year to
year; sometimes there’s very little,
sometimes there’s quite a bit.

Anyway, if you really do have a
suggestion or comment about what
you think ALSC should be doing
more of, or doing less of, you can send
those to Executive Director Andy Har-

rington (1648 South Cushman, Suite
300, Fairbanks AK 99701, 907-452-
5181), or contact any of our attorney
board members (selected from each
district) who can act as conduits for
your comments or suggestions at this
case acceptance priority setting ses-
sion. I'm listing them here.

Robert C. Bundy
1031 W. 4% Avenue, Suite 600
Anchorage, Alaska 99501

Karen Lambert
323 Carolyn
Kodiak, Alaska 99615

Camerson Leonard
100 Cushman Street, Suite 400
Fairbanks, Alaska 99709

Joseph Miller
P.O. Box 83440
Fairbanks, Alaska 99708

Greg Razo

Cook Inlet Region, Inc. (CIRI)
P.O. Box 93330

Anchorage, Alaska 99509

Janine Reep

Office of Public Advocacy
P.O. Box 110225
Juneau, Alaska 99811

Lisa Rieger

Cook Inlet Tribal Council, Inc.
(CITC)

2525 C Street

Anchorage, Alaska 99503

Vance Sanders - L
P.O. Box 240090
Douglas, Alaska 99824-0090

Bryan Timbers
P.O. Box 1696
Nome, Alaska 99762

Conclusion

Two events since the last Presi
dent’s column best illustrate the im
portance of and continued support foi
ALSC. First, the (May) 2005 Alask:
Bar Convention in Juneau providec
a unique opportunity to spend time
with venerablejurists (including U.S
and Alaska Justices O’Connor ant
Stewart), and fellow practitioners
among them several ALSC alumni
I was then struck by, and continu
to be gratified about, the awesom
-- and welcomed -- support ALS(
receives year in and year out fron
the Alaska Bar, Alaska’s judiciary
august ALSC alumni (many of whon
are now jurists) and members of th
Bar who seek a common goal for al
Alaskans: Equal justice. Second
former Governor Hammond’s recen
passing brought to mind an ALS(
fundraiser jointly hosted by Coun
cil & Sanders and Gross & Burk
in Juneau in approximately 1995
Governor Hammond regaled al
with stories about his early days 1
Alaska, and the importance of ALSC
Too, Bill Council, Avrum Gross, an
Susan Burke talked about importan
cases that so affected this great state
and ALSC’s role in those cases. Ani
Robert Hickerson soaked it all in
Although Governor Hammond an
Robert are no longer with us, thei
zest for life and zeal for justice re
mains. We are truly blessed to hav
known them, and tolivein a place an:
at a time which provides continue:
opportunity to help those who trul
need it.
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Courts confront need for qualified interpreters

By Suzanne DiPietro
& Brenda Aiken

The lack of qualified interpreters
who are qualified to interpret in court
and other legal settings is a critical
need facing the justice system in
Alaska.. Thisneed was documented in
the 1997 report of the Alaska Supreme
Court’s Advisory Committee on Fair-
ness and Access, and was reinforced
by recent Census data. According to
the most recent Census, about 4% of
the total adult population of Alaska
speaks English less than very well,
which equates to approximately
24,700 adult Alaska residents. An-
ecdotal accounts suggest that these
adults with language challenges
access government, nonprofit and
other social services at levels dispro-
portionate to their representation in
the general population. Itisclearthat
the Alaska Court System currently
serves many customers who do not
speak English well, and that these
people experience barriers access-
ing court and justice services. Also,

e TR x

Sharing of Resources
In 2003, representatives of the
Alaska Court System had informal
discussions with numerous govern-
ment leaders, nonprofit and for-profit
managers and businesses to deter-
mine what is being done to enhance
competent oral language interpret-
ing. Through these conversations,
we learned that

it is clear that
Alaska’s popula-
tion will continue
tobecomeincreas-
ingly linguisti-
cally diverse in
the future.

There is an interpreter scarcity
in Alaska. No Alaska residents are
federally certified court interpreters.
Only a handful of Alaska residents
are certified by other state courts
and, very few of the people working
as interpreters in Alaska have had
formal court interpreter training.

Increasing the qualified court in-
terpreter availability is not a simple
task. First is the issue of finding ad-
ditional funding. Only some of the jus-
tice system’s language interpretation
needs are being met by state-funded
services. State law provides for state-
paid language interpreters in only
limited circumstances. So although
indigent criminal defendants are
entitled to a state-paid interpreter,
no such right exists in the vast major-
ity of civil proceedings.1. But even if
additional funds were available, only
a very few individuals in Alaska are
sufficiently skilled to be court inter-
preters. A competent oral language
interpreterinthejustice system must
be fluent in two or more languages, de-
velop interpretation skills through a
course of rigorous

There is an interpreter scar-
city in Alaska. No Alaska
residents are federally certi-
fied court interpreters.

a number of
different agen-
cies and enti-
ties in Alaska
need language
interpretation
services but
have trouble finding qualified and
available interpreters. Discussions
also indicated that a number of
these entities duplicated efforts by
sponsoring stand-alone training for
interpreters, dedicated staff time to
develop a list of potential interpreter
sources and researched funding to
sustain and support interpreter
needs. At the same time, the Alaska
Court System was consulting with
Bill Hewitt at the National Center
for State Courts on the best way to
address the interpreter problem in
Alaska. As a result of this consulta-
tion and these discussions, the Alaska
Court System proposed that the idea
of pooling resources from a number of
public and private entities to develop
an organized system for training and
procuring interpreters.

Oral Language Interpreter
Summit f :

On April 26, 2004, over 40
stakeholders from state and local
government agencies, nonprofit and
for-profit entities and businesses

were invited by

Oral Language Summit participants, Alaska Court System

and private sector entities’ needs for
language interpretation services.
In partnership with our technical
assistance providers, Catholic So-
cial Services and the University of
Alaska Anchorage, two surveys were
developed and distributed to state and
local government stakeholders, non-
profit and for-profit entities, and busi-
nesses to gather information about
interpretation needs and to determine
resources spent on interpretation
services statewide. Another phase
of the research studied the feasibil-
ity of creating a statewide interpreter
referral center that would be available
to public and private sector agencies
and businesses.

Oral Language Interpreter
Summit

In September, the Alaska Court
System will convene a second state-
wide Oral Language Interpreter Sum-
mit. At this summit, the key stake-
holders will review the findings of the
statewide needs assessment survey
and, discuss how supportive parties
and other public officials may work
together to provide efficient and effec-
tive statewide interpreter services.

Alaska Court System
Initiatives

In addition to receiving a State
Judicial Institute Grant to conduct

a needs assessment, and conven-
ing two summits, the court system
has joined the Consortium for State
Court Interpreter Certification. The
Consortium, under the auspices of the
National Center for State Courts,
1s an invaluable resource to state
courts in developing oral language
interpreter certification programs.
Administrative personnel also initi-
ated preliminary discussions with
the University of Alaska Anchorage
and other oral language certification
providers to determine the feasibility
of a statewide certification training
program. The Alaska Court System
continues to research avenues and
develop strategies to address the
complex issue of training, develop-
ing, finding and securing qualified
interpreters.

Comments and questions about
the Alaska Court System Oral Lan-
guage Interpreter Initiative can be
directed to Susanne DiPietro

(sdipietro@courts.state.ak.us) or
Brenda Aiken (baiken@courts.stat
e.ak.us)

(Footnotes)

1 The Alaska Court System currently pro-
vides temporary grant funding for language
interpreters in domestic violence restraining
order proceedings. The ACS has been suc-
cessfully using AT & T’s telephonic language
interpreter service, called the Language Line,
for these short, non-evidentiary hearings.

Addressing the legal needs of
Spanish speakers

Alaska Legal Services Corporation (ALSC), in partnership with members

of its pro bono panel and representatives from state and non-profit agen-

study,andpossess increasmgthe qual:ﬁed S Chief Justice cies, has created a committee to identify and address some of the civil legal
knowledge about c s inter vrétebl;avaﬂébﬂi" Alex Bryner to problems affecting the Spanish-speaking community in Alaska.

justice system £y g P S, : o an Oral Language During their first meeting last June, committee members identified some
protocol, judicial is not a simple task. Interpreter Sum-  of the problems that could be targeted with current resources. The language
proceedings, legal mit hosted by the  barrier was listed as the most problematic issue. Other problems identified

terminology and ethics. Sothe second ~ Alaska Court System. The purposeof  range from the lack of community outreach and education, to the dearth of

problem is how to encourage likely
candidates to develop languageinter-
pretation skills. Assumingthata pool
of trained candidates could somehow
be developed, the third problem is how

the summit was twofold: (1) tolearn
from participants about their needs
for language interpreters, and (2) to
explore possible short-and long-term
solutions for meeting those needs.

legal materials in Spanish. The committee also noted the great need for
professional and accredited interpreters that would be willing to volunteer
or reduce their rates to help low-income and indigent persons.

Some of the goals established include the revival of the Spanish Language

Clinics in Anchorage and the establishment of a telephone hotline to comple-
ment the clinics. The committee also set goals for getting legal brochures and
content from Alaskal.awHelp.org translated into Spanish, and the creation
of a standard glossary of legal terms.

“Demand for legal services by Spanish speakers has slowly, but steadily,
increased. Our current staffing and financial resources are limited to meet
this emerging need, but by working together with our pro bono panel members
and forging partnerships with other groups in our community, we can begin
to eliminate some of our current obstacles”, said Erick Cordero, Director of
Volunteer Services and Community Support at ALSC.

Alaska Legal Services Corporation is a non-profit organization established
in 1966 and the largest statewide provider of free legal services in Alaska.
The Volunteer Attorney Support pro bono program has been assisting low-
income Alaskans for over two decades through the generosity of members of
the Alaska Bar Association. AlaskaLawHelp.org is a web-based guide to civil
legal services and resources for low-income persons and seniors in Alaska.

to determine whether the trained can-
didates do actually possess the neces-
sary skills, through some system of
testing and certification. The Alaska
Court System has joined the National
Center for State Courts’ Interpreter
Consortiumin order to obtain access to
tests developed by other state courts,
but administering and grading the
tests, maintaining lists of interpret-
ers who have passed the tests, and
providing ongoing support to quali-
fied interpreters would require a
significant amount of resources and
creation of infrastructure that we
currently lack.

The stakeholders identified shared
challenges including: the need for
competent interpreters; how to in-
crease the number and availability
of qualified interpreters, financial
constraints; and raising publicaware-
ness of the skills needed for competent
oral language interpretation.

State Judicial Institute Oral
Language Needs Assessment
Technical Grant

The Alaska Court System applied
for and was granted a Technical As-
sistance Grant from the State Judi-
cial Institute to assess government
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Zobel’s beadwork art wins ‘best of competition’

Penny Zobel wears "Bedrock" in her
Anchorage office.

When Penny Zobel set out to make
abeaded watchband seven years ago,
it was a first step that would lead her
to beading as an art form.

In September, Zobel’s beadwork
was recognized in two national com-
petitions. One of her necklaces, “Sea
Meets the Shore,” was named Best in
Competition in the 2005 Bead Arts
Awards sponsored by the Lapidary
Journal and its associated publica-
tions. Another sculptural work she
named “Landscape of My Heart”
received first place in the beaded
object category for the awards. The
two works are published in the Sep-
tember-Octoberissues of the Lapidary
Journal and Step-by-Step Beads.

One of Zobel’s more complex neck-
lace pieces, “Bedrock,” appearedin the
BeadDreams 2005 juried competition
sponsored by Bead & Button Maga-
zine, “to select the finest examples
of contemporary bead artistry.” The
necklace was among 88 beaded proj-
ects shown at the national Bead &
Button Show in May.

Zobel also is a recognized artist at
home; she will be the featured artist
for the Anchorage Museum of History

and Art’s 2005 Alaska Bead Society
event in October.

The Anchorage attorney’s bead-
work is a personal endeavor that be-
gan, she said, “when my son entered
high school; I found myself with time
on my hands.” Beadwork, she says,
provides the opportunity to free her
mind from the stress of work and
career—and to bring solace in her
personal life.

“Bedrock” has a special meaningto
the lawyer-artist. She completed it in
Washington state while her husband
Ron wasundergoing cancer treatment
in the hospital there. “It was a piece
that brought together both of our
strengths,” she said. Ron’s warmth
and introspection reflected in the
colors of the desert; her energy and
complexities reflected in the colors
and textures of the sea.

Zobel works principally in seed
beads with freeform right angle
weave and peyote stitches, layering
patterns and embellishments onto
a piece until it’s “finished.” It's a
time-consuming process; the pieces
featuredin the 2005 awards each took
6to 9 months to complete. But there’s
no rush. Zobel creates her beadwork
not for competition or sale, but for
her own pleasure.

Early on, she said, she took a
beading class that went beyond the
simple watchband she had in her
mind. She was fascinated with the
possibilities of creating larger bead
pieces and took classes with visit-
ing bead artists Jeanette Cook and
Diane Fitzgerald. “The Alaska Bead
Co., does an excellent job of bringing
up nationally known artists to teach
here,” she said. “It was a very free-
ing experience--there was no issue of
coloring outside the lines.”

Inspiration from other Alaska
beadworkers led to a year-long in-
tensive, “the maze project,” a series
of sessions with NanC Meinhart of
Chicago, with artists creating pieces
of their own design. “It was an amaz-
ing journey,” she said, and the bead-
workers she gathered with along the

way provided continued inspiration
and encouragement. “They still do,”
she says.

In 2004, herfellow beaders encour-
aged her toenter the prestigious Bead
International Awards, sponsored by
the Dairy Barn Southeastern Ohio
Cultural Arts Center. Her sculptural
piece, “Women of the Trail,”
was completed after a trip
she and Ron took along
the Oregon Trail. It’'s an
elaborate piece of earth-
toned beads constructed
of artifacts they found
on the trip, anchored by
a broken wagon wheel.
“Women of the Trail” won
the People’s Choice award
and remains in a traveling
exhibitin museums around
the country.

Like most beadaholics,
Zobel finds beads and piec-
es for future works wher-
ever she travels. “I have
to say, too, that we have
great bead stores here,”
she says with a chuckle.
Her works are not limited
to beads, alone, however.
Most incorporate found
objects, charms, ivory,
wood, pearls, gemstones,
and glassbeads elaborately
woven together with tiny
seed beads.

Zobel had little expe-
rience in arts and crafts
when she began her bead-
ing, although she does
have an undergrad degree
in photo journalism. As a
child she sewed with her
mother and recalls doing
embroidery work, but her
creativity lay dormant as
she married, had a son,
and pursued a law career
as a partner, shareholder
and president in the firm
of DeLisio Moran Geraghty
& Zobel.

Linda Myers, a bead

“Landscape of My Heart" is a 20" x 12" beaded
triptych that can be viewed closed or open.

artist colleague and one of Zobel's
first bead instructors and mentors
at Alaska Bead Co., said of Zobel,
“whatever she does, she always does
with excellence.”

—Sally J. Suddock

Zobel's "Sea Meets the Shore" appears in 2
national magazines.

Alaska investigators group aims to start Alaska Innocence Project

Responding to a spate of wrong-
ful convictions across the country in
recent years, an investigator’s group
is spearheading an effort to establish
an innocence project in Alaska. The
effort could make Alaska the latest
in a long list of

best way to doit here in Alaska,” Nor-
gard says.

The AIA will formally kick off
their project by hosting an Alaska
Conference on Wrongful Convic-
tions on Thursday, September 29 at
the Anchorage

states that have
established simi-

The AIA would like to hear

Downtown Mar-
riott. According

lar projects, which from anyone wishing to to Norgard, who
seek to provide an  ygjynteer for the innocence  is also the con-
avenue of rehgf for project in Alaska ference chair,
persons convicted the conference
of crimes whohave

a claim of actual innocence.

The Alaska Investigator’s Associa-
tion (AIA), a non-profit group made
up of private and publicinvestigators
scattered across the state, is bringing
together a broad coalition of organiza-
tions and individuals, ranging from
lawyers groups and investigators to
justice groups and college students,
to help with the effort.

Rich Norgard, one of the AIA team
spearheading the project, talked about
the group’s plans for the innocence
project. “This will be a think tank of
sorts. We want to study what’s been
donein other states, brainstorm some
ideas, and come to a consensus on the

will focus public
attention on the problem of wrongful
convictions and highlight the need for
aninnocence project here. “Innocence
projects have been established across
the country to address this problem
and have been remarkably success-
ful,” Norgard said.

The conference will highlight the
case of Michael Simpson, convicted
of sexual assault and later released
largely through the efforts of Anchor-
age Police Detective Joe Austin. “Mi-
chael spent time in prison for a crime
he did not commit,” Austin said. Now
aprivate investigator who sometimes
testifies for the defense as an expert
witness, Austin and attorney Cynthia

Strout will share the podium with
Simpson as he tells his story.

Since Barry Scheck and Peter
Neufeld founded the first “Innocence
Project” at the Benjamin N. Cardozo
School of Law at Yeshiva University
in 1992, 159 inmates have been exon-
erated, mostly through DNA testing.
The effort has spawned the formation
of similar organizations in a number
of other states.

Alaska’s innocence project, as en-
visioned by Norgard, will primarily
focus on actual innocence claims, but
will also work to address the causes
of wrongful convictions. For example,
statistics compiled by Scheck and
Neufeld’s Innocence Project show
that the number one cause of wrong-
ful convictions is misidentification by
the victim.

One remedy for this, according to
Norgard, would be to work with law
enforcement agencies across the state
to erect safeguardsin their lineup pro-
cedures. Penny Beerntsen, who was
brutally raped and nearly killed on a
beach in Wisconsin, misidentified her
assailant as Steven Avery, who spent
18 years in prison before DNA exon-
erated him. Beerntsen will speak at

the AIA conference about the dangers
inherent in witness identification.

Anotherrole of the innocence proj-
ect, according to Norgard, might be
to provide compensation for persons
found to have been wrongfully con-
victed. “We have had people incarcer-
ated for decades who were innocent.
I think most people would agree that
they should be compensated in some
way,” Norgard said.

The AIA will have help in its ef-
fort from people like Rob Warden,
executive director of the Center on
Wrongful Convictions at the North-
western University School of Law,
and Jackie McMurtrie, an Assistant
Professor at the University of Wash-
ington School of Law who directs the
Innocence Project Northwest Clinic.
Both will speak at the conference and
will advise the AIA nn establishing
Alaska’s innocence project.

The AIA would like to hear from
anyone wishing to volunteer for the
innocence project in Alaska, make a
donation, or register for the Alaska
Conference on Wrongful Convictions.
For more information, go to the ATA
web site at www.akinvestigators.com
or call Debra at (907) 337-6211.
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A day in the life of a pro bono coordinator...

" John Treptow from Dorsey & Whit- originalsignatorsofthe American Bar I hope that you’ll get to know them
ney. If you don’t know John, let me Association’s “Pro Bono Challenge” too. They are magnificent people and
tell you that he is the heart and soul and has earned the respect of many they always return my calls!

. "Legends have it that,

“when | call, fast- ’

-minute meetings have
sprung out of

- nowhere in

deserted office

. spaces.”

By Erick Cordero

While slowly walking towards
the emergency exit door, “My clients
don’t pay me, all

of Dorsey’s pro bono efforts in Anchor-
age and an unshakable supporter of
Equal Access to Justice.

Originally from “The Windy City
of Chicago,” and having graduated
from the Washington University
School of Law in 1971, John moved
to San Francisco for a few years to
work for a fancy law firm and then
movedtoAlaska. His practice focuses
on the representation of health care
providers, but he alsorepresents pro-
fessionals in malpractice actions and
defends insurers in bad faith actions.
He lives with his wife Barbara and is

1 do is pro bono,”
said the attorney
I just met.

“Pro what?”
resounded the
voice In my ear
after calling a lo-
cal law firm.

Sadly now and then, I get com-
ments like that when making calls
or meeting people to place a case. If
I am lucky to get past the reception-
ist, without him or her threatening to
report me for violating the “donot call”
list, the mere mention of my name
can cause fear and anxiety, or so I
have been told.

Legends have it that, when I call,
last-minute meetings have sprungout
of nowhere in deserted office spaces,
spouses gointolabor and many others
have left the country on vacation to
Siberia for undetermined lengths of
time. Ifyouthought you’ve heard good
excuses, wait until my next article
listing all the ones I have collected
over the last 4 years.

Now don’t get me wrong. I actu-
ally enjoy the challenge, as I am sure
you do on your daily routine! Having
started this column by listing some of
the difficulties I face on a daily basis,
let me now share something with you
about the people that I have come to
admire, and in addition would like
to publicly thank them for all their
efforts. Let’s start with a man who
lives at the end of the Iditarod race:
Bryan Timbers.

Bryan is originally from Yakima,
Washington, but has been living
in Alaska for more than 30 years.
Having studied Psychology in the
University of Arizona, he went on
to get a law degree from that same
institution. Soon after, he moved to
Alaska and started working as a clerk
in Juneau.

For a few years, Bryan worked
as an Assistant Public Defender and
later became the shareholder of alaw
firm in Nome until his retirement in
2000. Just when he thought that he
would kick back and enjoy fishing
more often, he became instrumental
intheincorporation of the Alaska Pro
Bono Program Inc. For many years,
he has been serving on the ALSC
board of directors and has held sev-
eral offices.

Bryan was recently seen working
for Representative Richard Foster in
Nome. However, behind the scenes,
he kept donating time and effort to
make Equal AccesstoJustice areality
in our state. Bryan has been APBP’s
President for the last 5 years and has
devoted countless hours serving its
board and continues to serve on the
ALSCboard. Heis an active member
of the Pro Bono Services Committee
and has participated in Law Day.

Another Alaskan attorney that
has been here for about 30 years is

I am very grateful to count on
the support we get from Bryan
and from john. They are
magnificent people and they
always return my calls!

a “hockey” par-
ent and has lost
count of how
many games he
has attended.
When it
comes to pro
bono, he 1is
Dorsey’s Pro
Bono Coordinator and one of the hard-
est-working individuals I have ever
met. In addition, John is one of the

people. He has
donated hun-
dreds of hours
representing
low-income
persons, coor-
dinating new
efforts such as
the “Attorney
of the Day” pro
bono project
and helping
recruit many
of his peers
and colleagues.
Just last year
alone, more
than 50 of our
clients benefit-
ed from John’s
efforts.

I am very
grateful to
count on the
support we get
from Bryan and

from JOhn’ and Photo by Karen Schmidlkofer

Judge Thomas Stewart signs over the $1,000 he received
for the 2005 Robinowitz Public Service Award to the ALSC.

Alaska Pro Bono Program

www.alaskaprobono.org

Phone (907) 529-1860 Fax (907)222-1987

Thank, you for making a differenc

APBP is funded by donations and grants. We deeply appreciate the support of the following donors
to the Alaska Pro Bono Program; their participation demonstrates the very best in our profession:

Anchorage/Eagle River/Ft. Richardson

—Take the challenge

¥vonine Chase
Joan Clover
Wilson L. Condon
Bill T. Cotton
Maryann E. Foley
Dennis 1. Hopewell
Marc June
Dennis R, Morris
Kara A. Nyguist
Krista M. Scully
Dlane Smith
Abigail Dunning Newbury
Juneau
Theresa L. Bannister
John B. Chenoweth
Kathryn Kothorst
Arthur H, Peterson
Kodiak
Greg P. Razo
Nome
Bryan P. Timbers
Palmer
Erick Cordero
Ross Kopperud

Donate online at www.alaskaprobono.org

OR call 529-1860 or fax 222-1987 and sign up to take a pro bono case

OR mail your monetary donation along with your name and address to:
Alaska Pro Bono Program, PMP 651
1120 E. Huffman Road, Ste 23

Anchorage, AK 99515

Your tax-deductable donation will make it possible to increase staff time to match more
wiiling lawyers with Alaskans in need, Thank you!

Alaska Pro Bono Program also thanks the Alaska Bar Associationn for the donation of this
advertisement space in the Alaska Bar Rag Magazine.
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One lawyer’s fight for justice: Marcia Newlands
defends imprisoned Mexican environmentalists

*Read the story and let it
serve as a reminder that

pro bono makes a differ-
- enge—in yourowncityor
.~ : half a world away."

A chance conversation between two
members of the Alaska Bar Associa-
tion led to the writing of this story.
It details the incredible courage and
generosity of Marcia Newlands, a
partner of Heller Ehrman White
in Seattle (with a satellite office in
Anchorage, Alaska), who took on the
entire Mexican government on behalf
of an activist who was capriciously
imprisoned due to his environmental
activities.

Stories come to us in @ myriad of
ways; this story came via Jonathon
Katcher whileattending the American
Bar Association’s National Conference
of Bar Presidentsin February. Author
Lewis Gordon is a former partner at
Ashburn and Masonin Anchorageand
is now an tnactive member currently
teaching law at the University of Utah
School of Law in Salt Lake City. He
developed and runs a non-profit, the
Environmental Defender Law Center,
which coordinates pro bono legal ser-
vices for environmental humanrights
cases worldwide.

I encourage you to read the story
and let it serve as a reminder that pro
bono makes a difference—in your own
city or half a world away.

—Krista M. Scully,
Pro Bono Director

By Lewis Gordon

Introduction: Environmental
Defenders in developing
countries get free legal help
The connection between human
rights violations and environmental
degradation has attracted increasing
attention at the international level
in recent years. One aspect of the
problem is the flagrant misuse of
the criminal justice system by gov-
ernments that are intent on silencing
those who advocate for the environ-
ment and for local peoples harmed by
environmentally destructive projects.
In 2003, I created the Environmen-
tal Defender Law Center (EDLC) to
identify cases of environmental de-
fenders around the world who had
been subjected to abuses of their
human rights and who would ben-

efit from legal assistance, and then
enlist American private lawyers from
premier international firms to work
pro bono on their behalf,

The need for EDLC had become
apparent to me several years earlier
as I worked on the defense of Gold-
man Environmental Prize winner
Rodolfo Montiel. The Goldman Prize
($125,000 per recipient) is known as
the “Nobel Prize” for environmental
grassroots activists, and is awarded
each yearto six individuals from each
of the inhabited continents. Montiel,
acampesino anti-logging activist from
Guerrero state in Mexico, had been
arrested and tortured and convicted
of false criminal charges (weapons
and marijuana possession) in re-
taliation for his successful efforts
to halt logging of old growth forests
in his community. He received the
2000 Goldman Prize in his jail cell
in Mexico from Ethel Kennedy, the
widow of Senator Robert F. Kennedy.
Only when one of his Mexican human
rights lawyers was assassinated did
Mexican President Vicente Fox bow
tointernational pressure and release
Montiel and his fellow campesino co-
defendant, Teodoro Cabrera.

Iresearched and wrote a briefthat
was submitted on Montiel’s behalf to
the Inter-American Commission on
Human Rights. The brief included
the most comprehensive report ever
prepared documenting the plight
of environmental defenders around
the world who have had their hu-
man rights abused. As I researched
these cases, it became increasingly
clear to me that legal assistance for
environmental defenders was usually
lacking. With support from the Rich-
ard & Rhoda Goldman Fund, EDLC
was launched.

Mexican logging opponents
ailed again: the case of Isidro
aldenegro
EDLC didn’t have to wait long for
its first case: a virtual carbon copy
of the case of Rodolfo Montiel. Isidro

Isidro Baldehegro in jail. Photo by:
Amnesty International USA

got process?

North Country Process, Inc.
274-2023

Anchorage Fairbanks Kenai Ketchikan Mat-Su Valley

Baldenegro was a thirty-seven year
old Tarahumara Indian living in a
remote community near Mexico’s
Copper River canyon. Baldenegrohad
been imprisoned in Chihuaha for the
better part of a year on trumped up
criminal charges (yes, weapons and
marijuana possession!) filed immedi-
ately after Isidro had obtained a court
injunction tohalt thelogging. (Isidro’s
father had been murdered years ago
for taking a similar leadership posi-
tion as an anti-logging activist.) On
more than a half dozen occasions, the
arresting officers in the case had de-
fied court orders to appear and testify
at trial. As a result, the judge had
recently ordered the officers’ arrest.

Amnesty International had de-
clared Baldenegro a prisoner of con-
science, and his case had received
some attention from the Sierra Club,
but overall the case was languishing.
Conversations with Isidro’s local at-
torneys and local NGO’s working on
his case made it clear that assistance
from American lawyers would be very
welcome and could be crucial in help-
ing to obtain his release.

In March 2004, a team of attor-
neys at Heller Ehrman White and
McAuliffe, led by Marcia Newlands,
a partner in the Seattle office, began
working on the case. To my aston-
ishment and delight, Marcia began
working nearly full time on the case,
and continued to do so in the coming
months.

Isidro Baldenegro receiving the
Goldman Prize (April 18, 2005).

Photo by: Goldman Environmental Prize

Marcia immediately accepted the
local lawyers’ invitation to travel to
Mexico for a week to meet with the
judge (perfectly acceptable in the
Mexican legal system), the prosecu-
tor, and others involved in the case.
She quickly began to utilize and de-
velop all manner of diplomatic and
political contacts. She generated in-
terest and involvement on the part of
staff and members of the Sierra Club,
Amnesty International, Greenpeace,
and numerous Mexican and Latin
American environmental NGO’s; got
articles about the case published in
Mexican newspapers; obtained U.N.
staff participation, and pressured the
Attorney General of Mexico and other
Mexican officials to meet to discuss
the case. A more comprehensive and
strategic effort could not have been
mounted.

These efforts succeeded. In June
2004, Mexican Attorney General
Macedo de la Concha urged the de-
fense team to back off, suggesting
that the pressure being applied was
counter-productive. That suggestion

wasignored. Shortly thereafter, de la
Concha held a press conference to an-
nounce that Mexico was dropping the
charges against Baldenegro and his
co- defendant, Hermenegildo Rivas.
Isidro and Hermenegildo were un-
conditionally released from prison.
The arresting officers were then
charged criminally for the wrongful
arrests of Isidro and Hermengildo.
I'm thoroughly convinced that the
two men would still be in jail and
facing lengthy prison terms were it
not for the efforts of Marcia Newlands
and her team.

In April of this year, I attended
the annual Goldman Environmen-
tal Prize ceremony in San Fran-
cisco. The Prize winner for North
America was none other than Isidro
Baldenegro. Marcia Newlands was
my guest at the ceremony. We had
lunch earlier in the day with Isidro,
and enjoyed the incredible experience
of watching Isidro accept the award
before a wildly cheering audience of
3,000 people at the War Memorial
Opera House. The last time Marcia
had seen Isidro was in his jail cell in
Chihuahua.

The persecution of Mexican
logging opponents continues:
the case of Felipe Arreaga

But the story
of one lawyer’s
devotion to pro
bono work didn’t

end there. Some
months later, 1
learned of yet
another case
of a wrongfully
imprisoned
Mezxican anti-
logging-activ-
ist. The case
is that of Felipe Arreaga Sanchez,
falsely charged in 2004 in connec-
tion with the 1998 murder of the
son of the same logging operator
thought to be responsible for the
original arrest of Rodolfo Montiel.
In fact, Felipe Arreaga was one of
the co-founders of the OCESP, the
anti-logging campesino group started
with Rodolfo Montiel and others. In
fact, by extraordinary “coincidence,”
all fourteen of the defendants in the
Arreaga case are anti-logging activ-
ists, and the complaining witness
(another son of the logging operator)
brought his complaint on the heels
of opposition by the defendants to
renewed logging efforts.

The case suffers from a number of
glaring defects. One of the defendants
had died a year before the murder.
A videotape shows Felipe attend-
ing a wedding over a hundred miles
from the crime scene at the time of
the murder. Amnesty International
has adopted Felipe as a “prisoner of
conscience,” not surprisingly fearing
that his arrest and the issuing of ar-
rest warrants against the fourteen
defendants were reprisals against
the men for their environmental
activism. Among the defendants is
Rodolfo Montiel.

T hesitated to ask Marcia to work
on this case, given the huge amount
of work she had performed in the
Baldenegro case, and that she had
justbegun work on yet another EDLC
case from Ecuador where anti-mining
activistshad been sued inlocal courts
for defamation by a Canadian mining
company seeking to develop a large

Felipe Arrga in
jail.

Continued on page 19



Felipe Arreaga and grandaughter just after receiving the Sierra Club's

“Chico Mendes Award" in jail August 10, 2005.

One lawyer’s fight for justice

Continued from page 18

project in a nearby cloud forest. Yet
Marcia quickly agreed to help in the
Arreaga case.

Inthe past few months, Marcia has
taken two trips to Mexico for numer-
ous meetings and press conferences.
Between those trips, one of the defen-
dants (with whom she has also worked)
was ambushed by gunmen, receiving
near fatal wounds in an attack that
cost the lives of his nine- year old and
nineteen- year old sons. This attack
was the subject of a recent New York
Timesarticle, discussing all of the cases

described here. We are nonetheless

optimistic that Felipe will be released
next month. By then, he will have
spent ten months in jail on patently
false charges.

Recognition of Marcia
Newlands’ extraordinary pro
bono efforts

Marcia’s work surely merited recog-
nition, so I nominated her for various
pro bono awards from the Washington
State Bar Association. Incredibly, one
of the letters I obtained in support of
her nomination came from a former
Attorney General of Mexico who
had been instrumental in arranging
critical meetings with officials in the
Baldenegro case. Another letter of rec-
ommendation, written by the Director
of our Mexican NGO partner in the
Baldenegro case, put Marcia and her
firm’s efforts in a larger perspective:

“Heller Ehrman must also be com-
mended for assigning such a talented
partner tointernational environmental
and indigenous rights cases. Itisrare
that a U.S. law firm would give pro
bono services to indigenous leaders in
remote and neglected regions of the
world who are engaged in complicated
and controversial struggles for their

land, forest, and cultural survival.
It is even rarer that a U.S. attorney
would go far beyond strictly legal
strategies in the international
sphere. However, Marcia New-
lands directed her efforts towards
winning keystone casesinthe Sierra
Tarahumara. In order to do so, she
utilized every diplomatic, civic and
legal tool available to gain the re-
lease of a Tarahumara prisoner of
conscience....

Thanks largely to Marcia’s
efforts, Isidro Baldenegro was re-
leased from prison... As an eighteen
year veteran of international envi-
ronmental struggles, it is my hope
that the legal community will rec-
ognize the significance of Marcia’s
integrated approach tointernational
environmental and indigenous
rights claims, and encourage other
firms to adapt similar strategic ap-
proaches to international pro bono
services.” :

In September, Marcia will be
honored with the “Courageous
Award” at the meeting of the Board
of Governors of the Washington
State Bar Association. The award
is presented to “a lawyer who has
displayed exceptional courage in
the face of adversity, thus bringing
credit to the legal profession.” It 1is
an award that Marcia Newlands
richly deserves.

Continued case development
is detailed in a recent email from
Lewis Gordon: “..the final hearing
in the Arreaga case took place the
last week of August, and the judge’s
decision is due no later than mid-
September. We're optimistic, as the
evidence against Felipe is virtu-
ally non-existent, to put it mildly!”
Lewis Gordon can be reached at
envdlc@msn.com.

Marcia Newlands (second from right) speaking on behalf of Felipe Arreaga
af a press conference in Mexico City (June 20, 2005). Photo by: Tlachinollan Centro
de Derechos Humanos de la Montana
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America’s Main
Street Lawyers

By Michael 8. Greco, President,
American Bar Association

Approximately 80 percent of America’s lawyers practice
solo or in small firms in communities throughout our nation.
Their work touches many people at some of the most significant
points in their lives - buying a home, writing a will, settling
an estate — and they are the legal profession to a majority of

~ Americans.

As president of the American Bar Association I am making
a commitment to solo and small firm practitioners, the fastest-
growing segment of lawyers in our country, to ensure that the
ABA provides more and better service to them as they build
their practices and serve their clients.

For many years our ABA General Practice, Solo and Small
Firm SBection has supported solo and small firm lawyers. Earlier
this month, at our Association’s annual meeting in Chicago,
we took the advice of hundreds of solo and small firm lawyers
to make the ABA an even more valuable resource to America’s
“Main Street lawyer.”

We have ereated a new portal for solo and small-firm law-
vers to enter the ABA, and we have thrown open the doors to
our more than two dozen substantive law sections, recognizing
that these colleagues practice in many areas of the law and
work on behalf of a diverse group of clients. Now constituted
as a Division of the American Bar Association, this new en-
tity will help guide its members into appropriate substantive
law sections and provide practitioners the best resources and
expertise that the ABA has to offer.

What does the ABA offer a solo or small-firm lawyer? Lots
of things. Advice on building and managing their law practice.
Access to a wealth of publications and electronic information
to keep their skills sharp and knowledge up to date. The best
CLE programs in the country. Opportunities to network with
other lawyers and legal experts throughout the country. And
a wide range of benefits, including health insurance, travel
services and discounts,

Our recent change also ensures that solo and small firm
lawyers will be better represented within the ABA. The Divi-
sion now elects three delegates to the ABA House of Delegates,
our policy-making body, and these delegates will bring the
perspective of solo and small firm practitioners to issues that
affect the legal profession and their place in it, giving solo and
small firm lawyers a voice and a vote.

I am very pleased to offer this tremendous benefit to solo
and small firm lawyers nationwide, and I am excited about
what the future holds for this growing group of practitioners
and colleagues. If you are a “Main Street lawyer” please visit
our Web site, http:/lwww.abanet.org/genpractice, to see for
yourself all that the ABA offers. Whether you are a seasoned
professional or just opening your own practice, you will find
a home and a voice at the ABA.

TULIQI

Bed and Bath Boutique

Organic cotton sheets
Pure wool blankets and throws
Plush towels and bathrobes
Linen and silk sleepwear
Natural and organic skin care

’ /‘H\ & —
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Distinctive Gifts = Luxury Linens
i~ 410 G Street

between 4th & 5th Ave
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"News FRoM THE BArR

Board of Governors action items, Sept. 8, 2005

e Approved 10 reciprocity ap-
plicants for admission.

e Authorized the President and
Executive Director to negotiate with
a lobbyist to represent the Bar for
its sunset legislation and to find a
sponsor for the bill.

e Voted to put a line item in the
2006 budget of up to $10,000 for
Law Related Education purposes
for the purpose of discussion at the
October meeting when the Board
considers the budget.

e Voted to add another sub-
committee to the Joint Task Force

on MCLE to investigate the case
against MCLE (Jason Weiner and
Michael Hurley).

¢ Rejected a stipulation for dis-
cipline for a public censure with
probation, and advised the parties
of the Board’s expectations for a
new stipulation or a hearing.

e Adopted the ethics opinion
entitled “Ethical Obligation When
a Lawyer Changes Firms.”

e Adopted an amendment to By-
law Article III, Section 1(a) which
gives the Board the authority to set
the amount of active Bar dues.

e Appointed a Subcommittee to
work with Bar Counsel on an Unau-
thorized Practice of Law definition
(Bill Granger, Michael Hurley and
Allison Mendel).

¢ Received copies of the Ethics
2000 Amendments to the Alaska
Rules of Professional Conduct
with comments and amendments
suggested by the Alaska Rules of
Professional Conduct Committee;
will discuss at the October meeting
how to proceed.

¢ Appointed Dan Winkelman to

the ALSC Board of Director’s Al-
ternate position for the 4™ Judicial
District.

e Approved the minutes of the
May Board of Governors meeting
as amended.

e Voted to amend the Standing
Policies of the Board of Governors
to have a New Lawyer Liaison ap-
pointed annually by the president-
elect.

eTabled the evaluation of the Ex-
ecutive Director and the Bar Coun-
sel until the October meeting.

Ethics Opinion

ALASKA BAR ASSOCIATION
ETHICS OPINION NO. 2005-1

Responsibilities of the Attorney
Representing a Client Who, After
Being Charged with a Felony Of-
fense, Informs the Attorney of the
Client’s Intent to Commit Suicide if
Convicted

Question Presented

An attorney represents a client
charged with felony sexual assault,
but realizes that the client has no
credible defense. The client, however,
is not interested in a plea bargain
and is adamant about taking the
case to trial. The client has further
informed the attorney that if con-
victed of the felony sexual assault,
the client will commit suicide rather
than go to jail.

Must the attorney disclose the
client’s stated intention to commit
suicide rather than go to jail if con-
victed?

The Committee concludes that un-
der ARCP 1.14, the attorney may dis-
close the client’s stated intent to com-
mit suicide to the proper authorities
(e.g., the court, appropriate mental
health professionals, or appropriate
detention facility personnel) irrespec-
tive of the client’s custodial status,
but is not required to do so.!

The Alaska Bar Association joins
the American Bar Association and
the several other state bar associa-
tions that have addressed this issue.
These associations have determined
that disclosure of a client’s suicidal
intent is permissible.?

Analysis

Generally, an attorney may
not reveal a confidence or secret
concerning the representation of a
client without the client’s explicit or
implicit consent. ARPC 1.6(a).? Of
course, there are exceptions where
the client engages in criminal or
fraudulent conduct, or raises a

Did You File Your Civil Case
Reporting Form?

The suicidal client

claim against the attorney.? Those
exceptions, however, do not apply to
the facts here because suicide isnot a
crime in Alaska. Because no crime or
fraud is involved, it may appear that
Rule 1.6 prohibits the disclosure of
the client’s suicidal intent.®

In our opinion, Rule 1.14(b) per-
mits disclosure of such information
and in this particular circumstance,
overrides the prohibitions set forth in
Rule. 1.6. Cf. 74 Conn. B.dJ. at 240.

Rule 1.14(b) comesinto play “when
the lawyer reasonably believes that
theclient cannot adequately actin the
client’s own best interest.”® In those
circumstances, thelawyer either may
seek the appointment of a guardian
or “take other protective action.” See
Rule 1.14(b) (emphasis added). The
Committee interprets the phrase
“take other protective action” to per-
mit disclosure of the client’s stated
intent to commit suicide if the lawyer
reasonably believes that the client
intends to carry out the threatened
suicide if sent to jail. Put another
way, any differing interpretation of
“other protective action” would defeat
the purpose of Rule 1.14(b) —namely,
protecting the health and safety of
a client who the lawyer reasonably
believes is unable to act in his or her
own interest.

The Restatement recognizes an
exception to the general duty of
confidentiality and client disclosure
based upon “the overriding value of
life and physical integrity.” Comment
b., Restatement (Third) of the Law
Governing Lawyers § 66. Otherstates
that have addressed this issue frame
the attorney’s act of disclosure in such
a situation as reflective of “certain
principles of conduct that a lawyer is
obligated to uphold by the very nature
of their office and its relationship to
society.”

These principles of conduct are the
threads of our social fabric. None is
more basic than society’s concern
for the preservation of human life.

Avoid A Possible Ethics Violation

A reminder that civil case resolution forms must be filed with the
Alaska Judicial Council as required by the Alaska Statutes and the

Alaska Court Rules. The failure of an attorney to follow a court rule
raises an ethics issue under Alaska Rule of Professional Conduct
3.4(c) which essentially provides that a lawyer shall not knowingly
violate or disobey the rules of a tribunal. Members are highly en-
couraged to file the required reports since compliance avoids the
possibility of a disciptinary complaint.

Alawyer cannot be unmindful of that
concern.

N.Y. St. Bar. Assn. Comm. Prof.
Eth. Op. 486 (1978). That basic
principle — “society’s concern for the
preservation of human life” — is the
foundation upon which each of the
seven other state bar associations
and the American Bar Association
have based their conclusion that an
attorney may disclose to the proper
authorities the client’s stated inten-
tiontocommit suicide.” The American
Bar Association has concluded that
an attorney could disclose the client’s
declared intent to commit suicide to a
third person, rationalizing that this
was permissible when the attorney
has reason to believe that the client
cannot adequately act in the client’s
own interests. See ABA Comm. on
Prof’l Ethics and Responsibility, In-
formal Opinion Op. 89-1530 (1989)
(citing ABA Comm. on Prof’] Ethics
and Responsibility, Informal Opinion
Op. 83-1500 (1983)). See also ABA
Model Rules of Prof’l Conduct R. 1.14
cmt. at 245 (5th ed. 2003).

The lawyer’s disclosure must be
limited to the information the law-
yer reasonably believes is necessary
to aid the client. See, e.g., Pa. Bar.
Assn. Comm. Leg. Eth. Prof. Resp.
Op. 90-26 (1990); Utah State Bar
Op. 95. Cf. Comment, ARPC 1.6(b),
“Disclosure Adverse to Client,” at 9
5-6 (explaining that the lawyer has
professional discretion to reveal that
a client intends prospective conduct
that is likely to result in imminent
death or substantial bodily harm and
that such discretion requires consid-
eration of several factors).

If the lawyer decides to disclose
the client’s stated intention to commit
suicide, the question then becomes to
whom isthelawyer’s disclosure made?
It 1s the Committee’s opinion that
depending upon the circumstances
known to the lawyer at that time,
appropriate entities for the lawyer to
contact could include mental health
authorities aswell aslaw enforcement
authorities. In addition to these enti-
ties, individuals such as family mem-
bers or clergy could be appropriate
resources for the lawyer to contact.
See, e.g., Pa. Bar Assn. Comm. Leg.
Eth. Prof. Resp. Op. 93-43 (1993); Pa.
Bar Assn. Comm. Leg. Eth. Prof. Resp.
Op. 90-26 (1990).

This opinion does not address the
issueof whatkind ofnon-legal advicea
lawyer might give to a suicidal client.
The attorney can recommend that the
client seek the services of a mental
health professional or contact their
own doctor, a crisis hotline, or friend
orrelative who could help arrange for

appropriate intervention orcare. The
attorney also may seek professional
guidance as to what to do under such
circumstances. See 74 Conn. B.J. at
239 n.2; Pa. Bar Assn. Comm. Leg.
Eth. Prof. Resp. Op. 93-43 (1993).
Finally, there is the question of
whether the attorney can continue
to represent the client after having
made such a disclosure. Alaska Rule
1.14 does not provide express guid-
ance on this issue, but rather implies
the continuation of the lawyer-client
relationship.® The American Bar As-
sociation further states that although
withdrawal may be an option for the
lawyer, depending upon the degree

PN

of the client’s “impairment,” “it is not
favored.” See ABA Model Rules of
Prof’l Conduct R. 1.14 cmt. at 242-43
(bth ed. 2003).

Approved by the Alaska Bar As-
sociation Ethics Committee on April
7, 2005.

Adopted by the Board of Governors
on May 10, 2005.

(Footnotes)

1ARCP 1.14 providesin pertinent part that
alawyer “may . . . take other protective action
with respect to a client only when the lawyer
reasonably believes that the client cannot ad-
equately act in the client’s own interest.”

2 See ABA Informal Opinion 83-1500
(1983); Alabama Ethics Opinion RO-90-086;
74 Conn. B.J. 238 (2000); Committee on
Professional Ethics of the Massachusetts Bar
Association Opinion 79-61 (1979); N.Y. St. Bar.
Assn. Comm. Prof. Eth. Op. 486 (1978); N.Y.C.
Assn. B. Comm. Prof. Jud. Eth. Op. 1997-2
(1997); Pa. Bar. Assn. Comm. Leg. Eth. Prof.
Resp. Op. 93-43 (1993); S.C. Bar Eth. Adv.
Comm. 0p.99-12 (1999); Utah St. Bar Op. 95
(1989). See also Restatement (Third) of Law
Governing Lawyers § 66 (2000).

3 Rule 1.6(a) provides, in pertinent part,
that a lawyer “shall not reveal a confidence
or secret relating to representation of a client
unless the client consents after consultation,
except for disclosures that areimpliedly autho-
rized in order to carry out the representation,
and except as stated in paragraph (b) or Rule
3(a)2).”

4 See Rule 1.6(b).

5 But see Utah State Bar Op. 95 (1989)
(explaining that although suicide or other
attempted suicide are not criminal, other bar
associations that have dealt with the situation
“uniformly” deem such acts “to be malum in
se and treated as unlawful and criminal and
therefore, subject to disclosure”).

6 See note 1.

7 See also note 2.

8 The Comment to Rule 1.14 provides in
pertinent part that “if the client hasno guardian
or legal representative, the lawyer often must
act as de facto guardian.” Comment, ARPC
1.i4. The Comment further provides that
“the lawyer should as far as possible accord
the represented person the status of client,
particularly in maintaining communication,”
even if the person has a legal representative.
Id. Moreover, “[i]f a legal representative has
already been appointed for the client, the law-
yer should ordinarily look to the representative
for decisions on behalfof the client.” Comment,
ARPC 1.14.
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Ethics Opinion

ALASKA BAR ASSOCIATION
ETHICS OPINION 2005-2

Ethical Obligations When a
Lawyer Changes Firms

Question Presented

The Committee has been asked
to address the ethical considerations
which govern the responsibilities of a
lawyer departing a firm to work for
another firm and whether Alaska
would adopt Formal Opinion 99-414 of
the American Bar Association, dated
September 8, 1999, which addresses
this same issue.

The Committee has elected to
adopt the ABA opinion, albeit in
truncated form, as set forth below.

Conclusion

A lawyer’s ethical obligations
upon departure from one firm to join
another rest on the premise that the
client’s interests must be protected
and that each client has the right to
choose the departing lawyer or the
firm, or another lawyer to represent
them. The departing lawyer and the
former firm must take reasonable
measures to assure that the depar-
ture is accomplished without mate-
rial adverse effect on the interests of
clients and the matters upon which
the lawyer currently is working.

The departing lawyer and the
former firm have ethical obligations
to assure that prompt notice is given
to clients on whose active matters the
departing attorney is working and to
protect client information, files, and
other client property.

Finally, the departing lawyer is
prohibited by ethical rules from mak-
ingin-personor live telephone contact
prior to their departure with clients
with whom they have no family or
client-lawyer relationship.

Discussion

When a lawyer ceases to practice
at alaw firm, both the departing law-
yer and the responsible members of
the firm who remain (“former firm”
or “former law firm”) have ethical
responsibilities to clients on whose
active mattersthelawyeris currently
working to assurethat the representa-
tion is not adversely affected by the
lawyer’s departure. These obligations
include:

(1) Disclosingthe pending depar-
ture in a timely fashion to clients for
whose active matters the departing
lawyer is responsible or plays a prin-
cipal role in representing the client;

(2) The departing lawyer must
assure that client matters to be
transferred with the lawyer to the
new law firm do not create conflicts
of interest in the new firm and can be
competently managed there;

(3) Both parties have a duty to
protect client files and property and
assure that, to the extent reason-
ably practicable, no client matters
are adversely affected as a result of
the withdrawal;

(4) Both parties must avoid
conduct involving dishonesty, fraud,
deceit, or misrepresentation in con-
nection with the planned withdrawal,
and

(5) The departing lawyer must
maintain confidentiality and avoid
conflicts in their new affiliation re-

When a lawyer departs

specting client mattersin the lawyer’s
former firm.

Notification to Current Clients

The impending departure of the
lawyer who is responsible for the
client’s representation, or who plays
a principal role in representing the
client, is information that may affect
the status of the client’s matter. Ac-
cordingly, a lawyer who is departing
onelaw firm for another has an ethical
obligation, along with the former law
firm, to assure that those clients are
informed the lawyer is leaving the
firm. This canbe accomplished by the
departinglawyer, the former law firm,
or the lawyer and the firm jointly.
Because clients have the ultimate
right to select counsel of their choice,
information that the lawyer is leav-
ing and where they will be practicing
will assist the client in determining
whetherthelegal work should remain
with the law firm, be transferred to
the new firm, or be transferred else-
where. Accordingly, informing the
client of the lawyer’s departure in a
timely manner is critical to allowing
the client to make informed choices
as to who will represent them.

Because lawyers have a present
professional relationship with their
current clients, a departing lawyer
does not violate Rule 7.3(a) by notify-
ing those clients that they are leav-
ing for a new affiliation. However, a
departing lawyer is prohibited from
making in-person or live telephone
contact with firm clients with whom
the lawyer does not have a prior
professional or family relationship.
A lawyer does not have a prior pro-
fessional relationship with a client
merely by having worked on a matter
for aclient along with other lawyersin
a way that afforded little or no direct
contact with the client.

The Committee is also of the
opinion, for those clients who elect
to transfer their existing matters
to the departed lawyer and the new
firm, the former firm must take steps
pursuanttoRule 1.16(d) to protect the
departing client’s interest in terms of
surrendering papers and properties
to which the client is entitled and
refunding any advance payment of
fees that has not been earned.

Notice to the Clients Must Fairly
Describe the Client’s Alterna-
tives

Any initial in-person or written
notice informing clients of the de-
parting lawyer’s new affiliation that
is sent before the lawyer resigns from
the firm generally should conform to
the following:

(1) The notice should be limited
to clients whose active matters the
lawyer has direct professional respon-
sibility for at the time of the notice,
or whom the departing lawyer has
performed significant professional
services while at the firm;

(2) The departing lawyer should
noturge the client to severitsrelation-
ship with the firm, but may indicate
the lawyer’s willingness and ability
tocontinue responsibility for the mat-
ters upon which they are currently
working;

(8) The departing lawyer must
make clear that the client has the
ultimate right to decide who will
complete or continue the matters;

and

(4) The departing lawyer must
avold statements involving dishon-
esty, fraud, deceit or misrepresenta-
tion in describing or characterizing
the former firm.

In order that the client may make
an informed decision, the departing
lawyer may also inform the client
whether the representation can be
continued ‘at the new law firm. If
the client requests further informa-
tion about the departing lawyer’s
new firm, the lawyer should provide
whatever information is reasonably
necessary to assist the client in
making an informed decision about
future representation including, for
example, billing rates and a descrip-
tion of the resources available at the
new firm to handle the client’s mat-
ter. The departing lawyer neverthe-
less must continue to make clear in
these discussions that the client has
the right to choose whether the former
firm, the departing lawyer and the
new firm, or some other lawyer will
continue the representation.

The best approach to protect the
client’s interest is for the departing
lawyer and the former law firm to give
joint notice of the lawyer’s impending
departure to all clients for whom the
lawyer has performed significant pro-
fessional services while at the firm, or
at least notice to the current clients.
Unfortunately, thisis not always fea-
sible when the departure is not ami-
cable. Insomeinstances, thelawyer’s
mere notice to the firm might prompt
immediate termination. When the
departing lawyer reasonably antici-
pates that the firm will not cooperate
in providing such a joint notice, the
lawyer must provide notice to those
clients for whose active matters they
are currently responsible, or play a
principal role in the representation,
according to the manner described
above, and preferably any in-person
conversations should be confirmed
in writing so as to memorialize the
details of the communication and
compliance with Rules 7.3 and 7.1.

Entitlement to Files, Documents
and Other Property

A departing lawyer also may
wish to take files and other docu-
ments such as research memoranda,
sample pleadings and forms when
they leave. To the extent that these

documents were prepared by the de-
parting lawyer and are considered
the lawyer’s property or are in the
public domain, they may take copies
with them. Otherwise, the lawyer
may have to obtain the former firm’s
consent to do so.

The Committee is of the opinion
that, absent special circumstances,
the departing lawyer does not violate
any ethical rules by taking copies of
documents prepared or created for
general use in their practice. How-
ever, the question of whether a depart-
inglawyer may take continuing legal
education materials, practice forms,
or computer files generated during
their practice turns on principles of
property law and trade secret law. For
example, the outcome might depend
on who prepared the material and the
measures employed by the law firm
to retain title or otherwise to protect
it from external use or from taking
by departing lawyers.

Client files and client property
must be retained or transferred in
accordance with the client’s direc-
tion. A departing lawyer who is not
continuing the representation may,
nevertheless, retain copies of client
documents relating to the represen-
tation of former clients provided,
however, there are assurances that
confidential client information is
protected in accordance with Rules
1.6 and 1.9.

Conclusion

Lawyers who are terminating
their association with the law firm
to join another and the responsible
members of the firm who remain
have ethical obligations to clients
for whom the departing lawyer is
providing legal services.

Before preparing to leave one law
firm for another, the departinglawyer
should take steps to be informed of
applicable law other than the Alaska
Rules of Professional Conduct, includ-
ing the law of fiduciaries, property
and unfair competition. They should
also take care to act lawfully in tak-
ing and utilizing the former firm’s
information or property, intellectual
or otherwise.

Approved by the Alaska Bar As-
sociation Ethics Committee on Sep-
tember 1, 2005.

Adopted by the Board of Governors
on September 8, 2005.
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Bar People

Robin L. Koutchak, after 7
years, closed her Anchorage and Mat-
Su private criminal defense practice
ondanuary 1st. Robin and her family
moved to Barrow where she is now
an assistant borough attorney with
the North Slope Borough handling
planning and environmental law.
Her husband, Rich Koutchak,
who previously managed her office
and provided investigative services to
her and the attorney general’s office,
has accepted a position as the Tribal
Court Administrator for the Tribal
Village of Barrow. Robin says, “Life
without cell phonesis wonderful! I tell
everyone that I meet that I am a “re-
covering criminal defense attorney.”
Richis enjoying the seal hunting and
cultural reunification and the schools
are fabulous for the kids. With the
good pay and benefits, we feel we are
in a sort of Utopia. Except for the
weather...but never mind.”

Feldman & Orlansky announced
Sept. 10that Eric T.Sandershasre-
joined the firm as a member. R. Scott
Taylor also has become a member
of the firm. Jonathan W. Katchen,
a law clerk to Honorable Matyanne
T Barry of the United States Court
of Appeals for the Third Circuit

(2004-2005), has joined the firm as
an associate. The firm has changed
it name to Feldman Orlansky &
Sanders, practicing at 500 L St.,
Suite 400. The firm will continue to
concentrate on tri-

Richmond &
Quinn is pleased
to announce that
Laura J. Eakes
had become a
partner in the
firm. Ms. Eakesis
alifelong Alaskan
and former school
teacher. She
joined the firm in
2000. Her primary
area of practice 1s
civil litigation.

Stacy L.
Walker also has
become a partner
inthe firm. Before
coming to Rich-
mond & Quinn in
2002, Ms. Walker
worked as acriminal defense attorney
for the United States Air Force and
then for the Public Defender Agency.
Her practice at Richmond & Quinn
focuses on civil litigation defense.

Stacy L. Walker

Four attorneys join law firm

Birch Horton Bittner & Cherot has
announced that four attorneys have
recently joined the firm.

Kenneth Vassar and Shelley
Ebenal joined the firm’s public fi-
nance practice in Anchorage as “Of
Counsel” and serve as counsel to
Alaska Industrial Development and
Export Authority and Alaska Hous-
ing Finance Corporation. Their joint
practice includes drafting of bond in-
dentures, supplemental indentures,
resolutions, tax and arbitrage certifi-
cates, and all closing documents; tax
and general law research; volume
cap coordination; communication and
negotiation with underwriters, credit
enhancers, trustees, and other par-
ties; and other work related to bond
financings.

Jon DeVore joined the firm’s
Washington, D.C. office as “Of Coun-
sel” and represents 8(a) firms. Prior
to joining Birch Horton, Mr. DeVore
served as Chief Counsel and as Leg-
islative Director for U.S. Senator Lisa
Murkowski, where he worked exten-
sively with the small business com-
munity and firms owned by Alaska
Native Corporations and worked
on matters related to confirmation
of Federal judges, judiciary issues,

bankruptcy reform, Department of
Justice, Federal Communication
Commission, telecommunications
and broadcasting matters. From 1989
t0 2003, Jon was the District Counsel
for the U.S. Small Business Adminis-
tration (SBA) and a Special Assistant
to the U.S. Attorney. Mr. DeVore’s
primary areas of concentration are
in the areas of business transaction,
small business development, natural
resources, bankruptcy, transporta-
tion and administrative law.

Gregory Fisher joined the firm
asan Associate onJune 1%, Mr. Fisher
served as Law Clerk tothe Honorable
Barry G. Silverman, United States
Court of Appeals Ninth Circuit, in
Phoenix, Arizona, and the Honorable
John W. Sedwick, Chief Judge United
States District Court, in Anchorage,
Alaska. Mr. Fisherreturned to Alaska
from Phoenix, Arizona where he was
a Senior Associate at Jaburg & Wilk.
In 2004, Mr. Fisher was named as
one of Arizona’s Top 15 up and com-
ing attorneys by BizAz® magazine.
Mr. Fisher’s practice at Birch Horton
focuses on labor and employment is-
sues; appellate practice and civil and
commercial litigation.

Don Edwards joins Dorsey & Whitney's

Anchorage office

The law firm of Dorsey & Whitney LLP is pleased to announce that Don
Edwards has joined the firm as of counsel.

“We are very pleased that Don decided to join Dorsey,” said Jim Reeves,
head of Dorsey’s Anchorage office. “Don has a well-earned reputation as an
excellent lawyer. We look forward to working with him to serve our public

utility clients.”

Don joins Dorsey from Chugach Electric Association in Anchorage, where

we was general counsel for 17 years. His practice provides general counsel
on public utility law, corporate law and governance, and strategic business
advice A substantial portion of Mr. Edwards’s practice is before the Regula-
tory Commission of Alaska on regulatory issues affecting electric utilities.
He received his B.A. in history from the University of California at Riverside
and his J.D. from the University of San Diego.

Stock receives AILA award

The American Immigration Lawyers Association (AILA) has awarded
its 2005 Advocacy Award to Alaska Bar member Margaret D. Stock. AILA
presents this award annually to the attorney whose work with Congress and
the media has been central to the advancement of AILA’s advocacy agenda.
According to AILA’s award citation, “Margaret Stock . . . has effectively
educated Congress and the general public about national security issues
and their relationship to immigration. Margaret is an important voice in
the post-9/11 world. She has been quoted extensively in the press, testi-
fied before Congress, the New York State Legislature, and the Maryland
Governor’s Task Force on Driver’s Licenses; briefed congressional staff about
how immigration can most effectively enhance our security; given numerous
presentations at conferences; and published extensively. She has a well-de-
served reputation as one of the premiere national experts on security and
immigration issues.”

The nonprofit American Immigration Lawyers Association (AILA) is the
national association of over 8,000 attorneys and law professors who practice
and teach immigration law. AILA Member attorneys represent U.S. families
who have applied for permanent U. S. residence for their spouses, children,
and other close relatives. AILA Members also represent U.S. businesses and
industries who sponsor highly skilled foreign workers seeking to enter the
United States in a temporary or — having proven the unavailability of U.S.
workers — permanent basis. AILA Members also represent foreign students,
entertainers, athletes, and asylum seekers, often on a pro bono basis. Founded
in 1946, ATLA has 35 chapters and over 50 national committees.

City attorney receives national award

Anchorage Municipal Attorney Fred Boness hasbeen selected for the 2005
Distinguished Public Service Award by the International Municipal Lawyers
Association (IMLA). Each year the IMLA accepts nominations nationwide
for the award that recognizes significant and surpassing achievements in
the field of local government, and enhancement of the image of the local
government attorney.

The Distinguished Public Service Award winners must demonstrate
characteristics of integrity, honesty, leadership, selflessness, dedication,
tact, diplomacy, political acuity and astuteness in dealing with the news
media and the public.

“Fred serves as one of my principal advisors. I meet with him at least
daily where he provides sound legal and political advice,” Anchorage Mayor
Mark Begich said in a letter supporting Boness’s nomination. “I cherish his
willingness to say “no” when necessary and I cannot remember a time when
his legal judgment has been flawed.”

Boness became Anchorage municipal attorney in August, 2003 following
a 39-year legal career in both the public and private sectors. In 1974, his
law career began with public service, including three years as an assistant
attorney general representing the Alaska Department of Natural Resources
during the formative years of the oil pipeline. He then served as deputy com-
missioner of the Department of Natural Resources for two years serving the
administration of Gov. Jay Hammond.

Boness was the co-founder, with John Messenger, of the Anchorage office
of the law firm Preston Gates Ellis, and continued representing the State
of Alaska, Native and municipal corporations, and other public entities. In
2000, he came out of retirement to work as a law clerk for Superior Court
Judge Morgan Christen.

Boness plans to travel to Savannah, Georgia in September to receive
the award.

Dorsey Alaska attorneys receive
Chambers ranking

Six practice groups and six individual attorneys in the Anchorage
office of Dorsey & Whitney LLP earned top rankings from the indepen-
dent legal research firm Chambers USA. Based on thousands of client
interviews nationwide, Chambers USA ranks law firms and individual at-
torneys on a scale of 1 — 6 according to technical legal ability, professional
conduct, client service, diligence, commitment, and other qualities most
valued by clients.

In Anchorage, Dorsey capabilities in Corporate/Mergers & Acquisitions
received Chambers’ highest designation, Rank 1, with Richard Rosston
earning individual Rank 1 honors. In Environment, Natural Resources and
Regulated Industries, Dorsey also received Rank 1, with attorneys Heather
Grahame and James Reeves achieving Rank 1. In General Commercial
Litigation, Dorsey received Rank 1, with Robert Bundy earning Rank 1
and Spencer Sneed Rank 2.

The Anchorage Employment Law practice earned a Rank 2 mark from
Chambers USA, with a corresponding Rank 2 for William Evans. Dorsey
Bankruptey capabilities in Anchorage also earned Rank 2, with Spencer
Sneed earning Rank 1. The office made Rank 2 in Real Estate law, with
Richard Rosston earning Rank 1.

—Press Release
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IOLTA awards $72,000 in grants; appoints members, officers

By Dani Crosby

The Board of Trustees of the
Alaska Bar Foundation held its an-
nual meeting on June 14, 2005. The
board considered applications for
grants from the IOLTA (Interest On
Lawyers’ Trust Accounts) funds for
the fiscal year 2006. In response to
the proposals, the board made the fol-
lowing grants: (1) $37,400 to Alaska
Legal Services Corporation (ALSC);
(2) $30,600 to Alaska Pro Bono Pro-
gram, Inc. (APBP); and (3) $4,000 to
United Youth Courts of Alaska.

ALSC and APBP submitted a joint
grant application. The application
noted that the Immigration and
Refugee Services Program of Catho-
lic Social Services (IRSP) had been
closed, and that ALSC and APBP had
agreed that the portion of the IOLTA

funding which would have
supported the work of the
former IRSP under the joint
grant formula the agencies
had worked out in the past
should go to APBP, with
the understanding that this
money will be earmarked to
support the work formerly

The board

tion will improve before it
considers grants for next
year.

David Eisenberg,
senior vice president,
Alaska Communications
Systems, was appointed
to serve a three-year term
on the Board of Trustees

performed by IRSP. effective July 15, 2005, as
The board had $72,000 \yishes to thank the non-lawyer member
available for grant purposes 4 lawyers of the public citizenry at

for fiscal year 2006. This
compares to fiscal year
2005, when the board was
able to make grants total-
ing $568,800, and fiscal year
2004, when the Board was
able to make grants totaling

IOLTA

and law firms
for their par-
ticipation in the

program.

large. David replaced Ju-
neau CPA Karen L. Smith
who served two, three-year
terms on the board. Attor-
ney Larry Ostrovsky was
appointed to serve a three-
year term on the Board of

$77,5600. Thisyeartheboardreceived Trustees effective July 1, 2005, as an

grant proposalsthattotaled $103,500.
The board hopes the financial situa-

active member of the Alaska Bar Asso-

ciation residing in the Third Judicial
District. Larry replaced Ken Eggers
who served two, three-year terms on
the board. Otherboard members and
officers for the upcoming year are An-
chorage attorney Dani Crosby (who
will serve as president), Juneau at-
torney Beth Chapman (who will serve
asvice president), Fairbanks attorney
Daniel E. Winfree (who will serve as
secretary); Anchorage businessman
William A. Granger (who will serve
astreasurer); and Anchorage attorney
Mary K. Hughes.

The board wishes to thank all
lawyers and law firms for their par-
ticipation in the IOLTA program. In
addition, the board sincerely thanks
outgoing board members Ken Eggers
and Karen Smith for their dedication
and service.

News from American Bar site explores Constitution

The American Bar Association in
September launched a new website
that it says “will help Americans
rediscover a resilient document that
has guided our nation through crises
ranging from the Civil War to the cur-
rentrecovery from Hurricane Katrina
- the U.S. Constitution.”

The new site,
www.abaconstitution.org, offers
educational discussions, interactive
knowledge tests and a segment on
how the Constitution affects young
people. Visitors to the American Bar
Association site also can receive a free
pocket-sized Constitution.

The site was unveiled in time to
help schools and workplaces cope with
a new law that calls for educational
programs honoring Constitution
Day, which takes place Sept. 17.
“A day devoted to the Constitution
might seem odd at a time when many
Americans arebattling the tragicand
life-threatening conditions of Hurri-
cane Katrina,” said ABA President
Michael S. Greco. “Actually, it’s a
very appropriate time. The Consti-
tution has seen us through many of
our nation’s greatest crises, and it
continues to do so.”

Greco said a poll conducted in
July for the ABA showed that many
Americans don’t understand key
concepts of the Constitution. For in-
stance, only 45 percent of American
adults correctly defined the Separa-
tion of Powers doctrine, which gives
each branch of government distinct
powers. Only 55 percent correctly
identified Congress, thejudiciary and
the Executive Branch as the three
branches of the federal government;
22 percent thoughtthe threebranches
were Republicans, Democrats and
Independents. And most could not
identify one of the core duties of the
judiciary.

Greco said the ABA wants to help
workplaces and schools that are not
fully prepared for a new law that
raises the profile of Constitution Day.
The little-known annual celebration
takes place on Sept. 17 - the day
the Constitution was signed by its
drafters in 1787. For the first time,
Congress is requiring that dialogues
or lessons on the Constitution be held
at schools, federal agencies and other
entities that receive federal funding.
Because Sept. 17 fell on a Saturday
this year, the commemorations are
to be held in the days shortly before
and after.

In addition, Greco formed a new
ABA Commission on Civic Education
and the Separation of Powers after the
country witnessed an unwarranted
series of high-profile attacks on fed-
eral judges - including irresponsible
threats of impeachment of judges by
some members of Congress - that he

saidunderminetheindependencethat
the Constitution gives to judges. The
bipartisan commission, which held its
first meeting Sept. 15in Washington,
D.C., will propose school curriculum
and other civic educational reforms
in the coming year.

The honorary chairs of the com-

mission are Supreme Court Justice
Sandra Day O’Connor and former
U.S. Senator Bill Bradley. Also on
the commission are former U.S. Sec-
retary of Education Richard W. Riley,
and former FBI Director and federal
judge William Sessions.

Alaska Bar E-News is a weekly e-mail update of Alaska Bar activities and upcoming
events of interest to Bar members. E-News is an efficient way to disseminate important,
time-sensitive information. If you do not receive E-News, then you are missing out!

Recent editions contained information about:

+ Rule changes

¢ Section meetings
* Board of Governors meetings

« Pro Bono opportunities

* Job openings
* CLE Seminars

Last minute event details or announcements are also included.

Get E-News Today!

Please send us your e-mail address using the form below. Or e-mail us at
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Disgruntled employees in your law firm: The enemy within

By Sharon D. Nelson, and
John W. Simek

“I can take these guys
out of business anytime I
want”

— a law firm IT administrator

Ifthat doesn’t chill your bone mar-
row, you need to lower your dosage of
Xanax! The truth is, most law firms
give the keys to their kingdom (their
data) to their IT employees and pay
very little attention to the inherent
dangers in trusting them. Hackers
and other external intruders surely
remain a legitimate threat, but the
greatestthreatinvariably comes from
within.

Why do employees become dis-
affected? Perhaps they didn’t get a
raise, or feel they are not treated with
sufficient respect. Perhaps they want
to prove their machismo or illustrate
how stupid their high paid bosses are.
Some are not disgruntled but greedy,
and seek to win the lottery by lifting
their employer’s data. The worst
threat of all is the fired employee.
This employee is always unhappy,
and sometimes vengeful. What bet-
ter way to seek revenge than to bring
thelaw firm’s technology toits knees?
Withoutits networks, the average law
firm today is virtually paralyzed.

So what can happen? Here is an
example that we once had to cope
with. The head of a local lawyer
referral office resigned under pres-.
sure. Angry at her bar association,
she performed wholesale deletions
on the server, wiping out agency
forms, procedures, correspondence,
and historical records. Fortunately,
she was not technically adroit and,
with a little technical wizardry, all
the deleted material was recovered
despite the inexplicable absence of
backup tapes. Not every employer
1s that lucky.

What law firms tend to worry
about are power failures, system
crashes, hackers, spyware and vi-
ruses. To be sure, those are all things
that can and should be worried over,
but the greatest danger is often close
to home. It is much easier to create
all manner of mayhem from within
given an insider’s knowledge.

Real Life Nightmares

* An AOL software engineer stole
the personalinformation of 92 million
(million!) customersin May, 2003 and
sold the data to various and sundry
spammers. He originally sold the
data for the less than princely sum of

First National Bank

A L A S K A MEMBER FDIC

Prime

(lass B office space
Off I c e s u c e available for lease
p e qffordable
Downtown § e (|ose to courthouse
An( oruge ® onssite kifchen
Ken Baver

LEASE & CONTRACT MANAGER/FIRST NATIONAL BANK ALASKA
777-3238 khaver@FNBAlaska.com

$28,000but got smarter along the way
and began charging $100,000 per sale.
By the time this article is published,
Mr. Jason Smathers is expected to be
a guest of federal authorities for an
anticipated 18-24 months.

* Apple filed two lawsuits in
December 2004 accusing insiders
and partners of leaking proprietary
information.

* A Forbes computer technician,
angered at his termination, brought
down five of eight network servers. All
the data in those servers was deleted
and noneof it was recoverable. Forbes
was compelled to shut down its New
York Office for two days and sustained
losses of more than $100,000.00.

* A Lockheed Martin employee
crashed its e-mail system by sending
60,000 colleagues a personal e-mail
message requesting an electronic re-
ceipt. Lockhead Martin had to fly in
a Microsoft emergency response team
to repair the damage.

* Prudential Insurance Co. had
an employee merely frustrated with
his sense that he was underpaid. His
revenge consisted of purloining elec-
tronic personnel files for more than
60,000 Prudential employees. He not
only sold the information over the
Internet, but ineriminated his former
supervisor in the theft.

* Omega Engineering suffered
$10 million in losses when a network
engineer, agitated about his termina-
tion, detonated a software time bomb
that he had planted in the network
he helped to build. The bomb para-
lyzed Omega, which manufactures
high tech measurement and control
devices used by the Navy and NASA.
When the bomb went off in the central
file server, which housed more than
1,000 programs as well as the speci-
fications for molds and templates, the
server crashed, erasing and purging
all programs. The incident resulted
in 80 layoffs and the loss of several
clients.

As horrific as these stories are,
they are only the tip of the iceberg.
If you want the hair on the back
of your neck to stand up still fur-
ther, check out the stories at http:
IIwww.cybercrime.gov/cecases.html.

Don’t assume that disgruntled
employees are all you have to worry
about! There are other, often over-
looked, “insiders” such as indepen-
dent contractors, vendors and clients
- and yes, those cleaning folks who
come 1n late at night. If you left ev-
erything up and running, you have
no idea what your computer may be
doing at midnight.

Statistics

The Gartner Group reports that
84% of high-cost security incidents
occur when insiders send confidential

7200 square feet of

Security Breach Origins

45%
30%; i

40% 39% :5

35% ¢ miHacker‘or external

30% | enetration
30% | | p
|  ® Malicious employee

25% | activities
20% 2 0O Non-malicious employee
A | 16% 16% ; BoT

i % g Other/Unsure

10% § :

5% i

0% ¢ !

information outside the company. It’s
easy to see why. Hacks have to figure
out how to break into the network,
then locate, obtain and distribute the
target data, all without being detected
byincreasingly sophisticated security
systems. People within the firm have
authorized access to data AND access
tothe Internet—a deadly combination
from a security standpoint.

The Computer Security Institute/
FBI 2003 Computer Crime and Se-
curity Survey found that of 488
companies surveyed, 77% suspected
a disgruntled employee as the
source of a security breach. Vontu, a
company which makes software de-
signed to prevent confidential data
loss, conducted assessment studies
which showed that one out of every
500 outbound e-mails contains con-
fidential data.

A 2004 study by the Pokemon In-
stitute clearly indicates that the great
threattolaw firm security comes from
within, whether the employee action
1s malicious or merely inadvertent.

The Dark Side of Security

All law firms have come to rec-
ognize glumly that some level of
security is necessary. With further
reluctance, they acknowledge that
they will have to spend serious
sums on security. But they usually
underestimate their needs, especially
if they have not yet been burned by
a security breach. It’s no joke to say
that security comes at a price, both
literally and figuratively.

Security done right can be dog-
gone expensive. Without question,
it is always an extensive burden,
and the aggravation factor doesn’t
decrease over time. Implementing
security can slow systems down and
impair productivity. There is almost
always a tradeoff between security,
system access and productivity. Yet
the absence of securityis always sore-
ly lamented - after the fact. Tracing
security breaches, remedying their ef-
fects and preventing recurrences - all
of this costs a great deal more than
careful preventive measures.

How to Achieve Security and
Sleep at Night

* Have strong, enforced policies
about computer, e-mail and Internet
usage.

* Have computer security train-
ing for new employees, particularly
emphasizing the dangers of social
engineering.

* Check references, and run
background checks on system ad-
ministrators!

+ Use firewalls and specialized
software designed to prevent your
data from leaving your firm, such
as products from Vontu, Vericept,
Authentica, Liquid Machines and

/

Websense. Modern software can do
such things as look for contextual
clues in messages to see if they are
ok to send or be coded such that
particularly sensitive files can be
identified and blocked from trans-
mission. Software has evolved to the
point where it can analyze a range of
variables, from content patterns and
relationship to sender and recipient
attributes, as well as network proto-
cols and gateway locations. Of course,
this doesn’t prevent a miscreant from
putting the dataon a thumb drive and
walking out the door.

* Back up your data and do test
restorations religiously.

* Use off-site “cold” storage as well
as “warm” storage onsite.

* Run virus/spyware protection
software that self-updates on a
regular basis.

+ Restrict employee access to
confidential information.

* Require the use of strong
passwords and regular password
changes.

* Physically secure your servers
and make sure all workstations are
turned off when employees leave for
the day.

* Monitor/filter employee activity
and announce your intention to do
so, making that notice a part of the
dialog box when employees log-on to
the network.

* Terminate employees carefully,
without notice and requiring the
immediate return of any company
property, including laptops, PDAs,
cell phones, loose media, etc. Do not
allow the employee access to a com-
puter while packing personal belong-
ings (or have those items pre-packed)
and make sure their ID is disabled so
remote access is no longer possible.
If misconduct is suspected, take the
computer out of service until the
machine can be forensically imaged
and analyzed.

* Check out cyberinsurance
(which we will cover in another “Hot
Buttons” column) and make sure you
have coverage appropriate for your
firm.

In the end, the best prophylactic
is using the suggestions above and
constant vigilance. Disgruntled em-
ployees are a constant, but their abil-
ity to inflict severe financial damage
has increased exponentially with the
technological juggernaut. Only eter-
nal vigilance really works - and even
that only buys you a better shot at
avoiding or surviving technological
assaults. :

The authors are the President
and Vice President of Sensei Enter-
prises, Inc., a legal technology and
computer forensics firm based in
Fairfax, VA. 703-359-0700 (phone)
www.senseient.com
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TALES FROMTHE INTERIOR

The price of boredom: Taking a "middle-age" bar exam

By William Satterberg

As I entered my 28" year of the
practice of law, I began to go through
one of those self-assessment phases
that are often experienced when one
begins to look into the mirror and
realize that things are not always as
they used to appear to be.

As I scrutinized my sagging chin,
baggy eyes, and wrinkled visage, I
began to slowly understand that I
was no longer the “young pup” at-
torney that I once was, eager to kick
the bologna out of some older, estab-
lished attorney. It did not take long to
realize, as well, that I was no longer
in the middle age of my professional
years, either.

The middle-aged phase of practice
had either secretly passed me by, or
was rapidly drawing to a close. True,
the concept of old age had been regu-
larly extended by me, but even that
exercise eventually had to cease.

For example, where people were
once “old” if they were over the age of
40, I began to look at old age as being
something which occurs after the age
of 60. By way of example, Bob Downes
isin old age, even if he does deny it. I
am not. And, by the same standards,
ex-Attorney General Charlie Cole is
downright ancient.

Given the above framework, I
reluctantly came to the conclusion
that I needed to do something to feel
young again. Something drastic. Al-
though racy sports cars and Harley
Davidson’s have certain attractions,
theyboth tend to hurt the back. Active
sports, as well, such as snow skiing,
have definite liabilities for the body,
asJudge Jane Kauvar will attest with
her 2005 downhill skiing crash. Bike
riding can also be treacherous, as
Judge Jane Kauvar will attest from
her 2005 bicycle crash.

Clearly, the solution has tobe men-
tal. So why do I digress so much?

It is because I decided in 2005
to take the Washington State Bar
Exam. Although my justification for
this decision was founded in politi-
cally aceeptable arguments ofold age,
onceagain, explaining that I intended
to retire someday to the Washington
area, the reality was that I wanted
to take the examination in order to
prove, at least to myself, that I still
had the fortitude to withstand such
an endurance contest. Admittedly,
the endurance contest I had to en-
dure was only two hours and fifteen
minutes in length, since it was de-
signed for the older members of the
bar and consisted of the Professional
Responsibility Exam only. The young
pups could take the two and half day
extravaganza. Still, even two hours
and fifteen minutes could be an en-
durance contest, especially if one has
a bad back, I am told.

Immediately following my an-
nouncement, my friends told me I was
nuts. “Why study for two months, only
to subject yourself to the incessant
nail biting and worry that invariably
accompanies such afeat?” they asked.
I saw distinct merit in their inqui-
ries and decided not to study much.
Yet, others asked me, “If you fail the
Professional Responsibility Section,
how will you explain that you flunked
Ethics?” I saw distinct merit in their
position as well, and decided to study
incessantly. Others asked “Why not
simply not take the test at all?” They
were all good questions.

Intheend, Icontinued
with my folly. By taking
the Washington Bar, I
would be able to prove
that I still had what it
took, hopefully, to gain
admission and social ac-
ceptance to a new envi-
ronment. Moreover, in the
event that I were actually
successful in passing the
bar, I might even decide
to relocate some of my
practice into the Pacific
Northwest.

After having made
the decision to tackle
the Washington Bar, I
conducted initial inquiry
into the requirements for
acceptance into the examination pro-
cess. The first step was to investigate
the process. Not being particularly
computer literate, I dialed informa-
tion and learned the number for the
Washington Bar Association. I then
called the Bar Association, and lis-
tened to its automated answering
device which told me to visit the As-
sociation website. Times had certainly
changed.

Eventually, I learned that the
requirements for admission to the
Washington State Bar were, in fact,
rather simple. Provided I filed an
application, produced an authentic
certificate of good standing, survived
the required background checks and
passed the Professional Responsibil-
1ty Exam, I could pay lots of money to
the State of Washington and become
a member. It was encouraging that I
did not have to take the three day bar
exam, due to Washington’s reciprocity
with Alaska. Instead, I would only
have to sit for a two hour and fifteen
minute Professional Responsibility
Exam, during which I would answer
six short questions. Assuming that I
scored an average of just seven out of
ten points on each question, allegedly
I would pass the test.

When the application arrived, I
quickly filled it out and sent in my
check. I was careful to make sure that
all of the attachments on the appli-
cation were accurate, and that I had
checked all appropriate boxes.

Realizing, furthermore, that all
bar examiners arereputedly anal and
have a most meticulous approach to
screening applications, I took special
care to disclose my prior transgres-
sions with the law.

My first encounter involved a com-
mercial fishing violation in Bristol
Bay when I was 18 years old. The
incident resulted in an SIS which I
completed successfully.

The second, more egregious trans-
gression was my more recent battle
with the State of Alaska, whereIbeat
the rap on my infamous Pink Thing.
That last incident, which resulted in
countless hours of enjoyment, and at
least three Bar Rag articles, ended
with the filing of a notice of dismissal
by the Fairbanks District Attorney’s
Office. The arrest was expected to
have little, if any, effect upon my
otherwise superb qualifications. After
all, how many other attorneys have
been arrested of weapons misconduct
in the past? Apparently, I underes-
timated my post 9/11 status. I soon
learned that the Patriot Act is quite
alive and well.

I will concede that the State of
Washington has a very efficient Bar
Association. In short time, I was

attorney."

"l began to slowly
understand that |
was no longer the
“‘young pup” attor-
ney that | once was,
eager to kick the
bologna out of some
older, established

contacted by an agency
out of the Midwest indi-
cating that it had been
retained to investigate
me. I was required to
elaborate upon my two
brushes with the law. It
was obviousthat this was
a serious request.

Initially, I thought
about simply attaching
copies of my Bar Rag
articles regarding my
past exploits. I then de-
cided that the standard of
admissionin Washington
might very well be much
higherthanthat for Alas-
ka. I also acknowledged
that the examiners might
not find humor in my escapade. As
such, I sent a rather serious response
to the Bar Association regarding the
status of my criminal background,
pointing out, like Arlo Guthrie did
in Alice’s Restaurant, that I had re-
habilitated myself.

Not that the issue is over. In fact,
once I have enjoyed a period of admis-
sion to the Washington bar, I intend
to then expose my real self to them.
Figuratively speaking, of course,
given the nature of the last offense.
Just not now. In some respects, 1
may very well be the last Alaskan to
obtain admission by reciprocity to the
Washington Bar, once Washington re-
alizes the hidden risks that reciprocal
admission entails.

Fortunately, my plaintive expla-
nations passed scrutiny. Like Lisa
Murkowski being elected, I was

1 may very well be the last
Alaskan to obtain admission
by reciprocity to the Wash-
ington Bar, once Washington
realizes the hidden risks that

finally legitimate. Approximately 30
days before the scheduled bar exam
in Washington, I received a notifica-
tion that I had been qualified to “sit
for the bar.” I also received extensive
instructions on how to process myself
into Bellevue, Washington, on Febru-
ary 25, 2005, where I would take the
Washington State Bar Exam.
®

Some history is in order. I was
admitted to the Alaska Bar in 1976.
At the time, I was in one of the first
groups to take the multi-state profes-
sional responsibility exam. Testing for
ethics was a new concept in the profes-
sion, the genesis of which arose out
of the Watergate scandal. AlthoughI
did not know what my score ended up
being onthe Alaskatest, I am comfort-
able that I must have passed, since I
was admitted.

Five years later, while stationed
as an Assistant Attorney General in
the Commonwealth of the Northern
Mariana Islands, also known as
Saipan, I decided to take the bar
exam for that jurisdiction, as well.
Because Saipan did not really have
an attorney bar exam at that time,
and because I was one of the first at-
torneys who stated that they actually
wanted to take an attorney bar exam,
the presiding judge made a special
effort to come up with something
that would work. Previously, every
attorney simply practiced law under
a local waiver of the rules of admis-

sion. As such, the local bar was quite
perplexed over my unusual request.
“Why torture yourself when you can
go sailing, instead?” was the most
asked local question. I had no ready
reply. Perhaps it was because I had
a compulsive personality.

Eventually, the decision was
reached that I would have to take
the multi-state professional respon-
sibility exam only. In retrospect, 1
think that this may had beenbecause
nobody wanted to try to figure out
some bar examination questions for
an attorney applicant. Too much of a
challenge, especially given the unique
tribal issues of the area.

Moreover, atthe time, the only two
senior attorneys on Saipan primarily
had made theirlegendary arguments
out of either Black’s Law Dictionary
or Corpus Juris Secundum, frowning
heavily upon anybody who conducted
extensive legal research such as using
a digest system or, even more shock-
ingly, caselaw—evenif such case law
only involved citations to headnotes.
Having to prove one’s legal qualifica-
tions was virtually unheard of.

Although studying for the test
would probably be considered poor
etiquette, I decided nonetheless to
study for the exam, likely totally
upsetting the local apple cart in the
process.

At the time, I had only been an
attorney for five years. I still took my
responsibilities seriously. To prepare
for the test, I contacted a friend of
mine in Alaska, and asked if he still
had his BAR-BRI preparation materi-
als. My friend quite kindly sent me an
outdated manual thathe had used for
the three previous exams that he had
attempted. Although the manual was
outdated, the price wasright. Besides,
who cared if he was unsuccessful the
first two tries?

I studied diligently from the
manual, reading up on the various
professional responsibility codes. I
next tock the accompanying unused
practice exam. I then graded the
practice exam and found that I had
missed only five questions. I studi-
ously retraced my steps and studied
again, taking the practice exam one
more time. Onthe second try, I quickly
scored 100%. Without doubt, I was
prepared to take the first ever intimi-
dating Saipan Bar attorney exam. It
was to be a most historic occasion. It
was to be the first attorney bar exam
ever offered on the island, and I was
its only victim.

On the day that I reported to the
presiding judge for the purposes of
taking the bar exam, he shook my
hand graciously and escorted me into
the empty law library. Finding a lo-
cation for the test was not difficult.
The law library was always empty
in Saipan. Handing me the testing
materials, the judge then announced
that I would have whatever time 1
needed to take the test. It was to be
an honor system. There would be no
proctor. When I was done taking the
test, I was simply to turn it into him
and he would grade it, himself. The
waiting period for results would be
an interminable thirty minutes, at
best. Hardly even enough time to
work up a good neurosis, let alone a
deep-seated psychosis. (A

My instructions given, the judge
left the room. I settled in at the desk
and opened to the first question. To

Continued on page 27
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my surprise, I immediately learned
that I was taking the same exam
that I had taken as the practice
exam the previous day. I knew that
I could score 100% on the exam in
less than twenty minutes. In fact, it
would probably take the judge lon-
ger to grade the exam than for me
to take it. As such, it was in Saipan,
a beautiful tropical island paradise
that my first real professional ethical
dilemma arose. Although I had come
by the materials most honorably, 1
was still taking an exam which was
essentially a non-event.

Ithought about the ethics of the is-
sue. Obviously, one option was to take
the test without comment. The other
was to disclose the situation. I felt the
“little devil” on my left shoulder and
the “little angel” on my right - both
arguing in their lawyerlike styles.
Ultimately, my conscience dictated
the latter approach. The rotten little
angel had prevailed.

The decision made, I left the exam-
ination room to speak with the judge.
Iwent tothejudge’schambers and ex-
plained the dilemma. I expected that
his response would be that Saipan
would simply order anothertest, thus
delaying my admission by several
weeks, at least. Instead, the learned
jurist’s response was the unexpected.
“Mr. Satterberg, are you telling me
that you have already taken this ex-
aminationinyour studies?” asked the
wisejudge.l responded affirmatively.
“ And, how did you score?” was the
next thoughtful question. “One hun-
dred percent on the retest” was my
humble reply. The intelligent Court
then continued, “Mr. Satterberg, one
of the hallmarks of our profession is
the assumption that those attorneys
who prepare for their cases and do
their work arejustly rewarded. Might
I therefore suggest that you go back
and complete the examination and
do the best that you possibly can? It
sounds to me that you may well be the
first person in Saipan to score 100%
on the ethics exam.”

Idid exactly that and scored 100%
onthe multi-state ethics examination.
Tothis day, I doubtifthere are many,
if any, attorneys who can claim that
honor, especially on Saipan. Still,
even today, there are very few attor-
neys sit for the Saipan bar examina-
tion, regardless.

[ ]

The Washington Bar Exam, how-
ever, obviously would be different
than Saipan. I seriously doubted if
Washington would use the approach
that Saipan did in developingits test.
Upon reflection, it was obvious that
the court clerk in Saipan had appar-
ently contacted .somebody who had
taken the examination in the United
States and had likely asked them to
send over an old practice exam, thus
saving expenses. Maybe they had a
dusty old copy of the same BAR/BRI
materials that I had used to study
from. Undoubtedly, Washington
would not be as relaxed about the
process. To the contrary, I fully ex-
pected that Washington would have
its own exam, especially recognizing
that it did not have a multi-state bar
examination process, but an ethics
examination which was based on es-
says. Clearly, I would have to study,
once again.

I bit the bullet and ordered some
bar review materials from the State

of Washington. Fortunately, my old
friend, BAR/BRI, wasstillin business,
and was apparently doing quite finan-
cially well, considering the cost of the
latest study guides. Despite the cost,
I recognized that history is often the
best teacher. I decided to benefit from
the experience of others having taken
the examination, rather than simply
winging it. The materials arrived by
overnight courier. To my dismay,
the materials which I received were
most comprehensive in nature. They
included not only a study manual, but
also a short and extended outline, a
reproduction of the Washington State
Professional Responsibility Code, and
athree hour lecture on a compact disc
by an entertaining, yet somewhat
caustic attorney who lectured in the
classic, law professor style of creative
intimidation. I was not going to be
required to study just a little bit. To
do the job correctly, I was going to
have to study a lot. Fortunately, the
lectures, which could be enjoyed while
driving to and from work, were actu-
ally quite informative and provided
the necessary guidance, especially
recognizing that I soon misplaced my
extended outline of the Professional
Responsibility materials which would
not be located until the night before
the examination.

I tried to resurrect my long lost
study skills. Rather than listening
to classic rock while driving to and
from work, I endured the audio taped
lectures on a regular basis, until I
got to the point where I virtually had
them memorized. At night, whenIwas
suffering from insomnia, I would read
bar exam materials. Leven glanced at
the Professional Responsibility Code
once. I soon learned where T had been
making professional mistakes. I felt
like a hypochondriac medical student
discovering that he had all sorts of
exotic, incurable diseases. Still, as my
studies progressed, I once againbegan
impressed with the overall develop-
ment and purpose of the Professional
Responsibility Code. I alsorecognized
a distinct benefit of going through the
review process, evenifthe Alaska Bar
Assoclation does not recognize the ex-
perience as deserving of CLE credit.
1 also became panicked, from time to
time, when I learned that I had pos-
sibly engaged in'an ethical breach in
years gone by. In fact, with respect to
one hypothetical fact circumstance, I
even soughtindependent legal advice
toclarify whether I hypothetically did
or hypothetically did not have an is-
sue. Fortunately, the hypothetical
advice was that I had addressed the
hypothetical ethical issue correctly,
even if I did have to go to six differ-
ent lawyers to get the hypothetical
opinion that I felt was most legally
accurate.

One point the guest lecturer had
made in his lectures clearly sank in.
The lecturer stressed that, although
ethics is considered often to be the
easiest part of the exam, it can also
be a dangerous trap. The basis for the
trap is because many applicants do
not study as hard as they should for
ethics, assuming thatitis essentially
a“nobrainer” and that studyingisnot
necessary. My faceless teacher wisely
pointed outin rejoinder, however, that
everyone had to pass the ethics exam
inorderto pass the Washington State
Bar exam. The importance of this was
not lost on me. For example, where
a person could conceivably fail one
portion of the bar exam, such as Com-
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mercial Transactions, and pick up the
missing points on another portion,
such as Contracts, the same was not
true of Ethics. The short answer was
that, if one failed Ethics, one failed
the entire exam. The impact of this
revelation furthermore concerned me
insofar as, as an attorney of over 25
year’s experience, I would have a hard
time explaining to my many fans that
I had failed the ethics portion of the
exam should such a tragedy occur.
In short, if I were to take the ethics
exam, [ had to pass. My limited honor
was at stake.

During the course of preparing
for the examination, I made another
mistake. Perhaps seeking sympathy
or support, I told many people that
I as going to be taking the test. This
created additional “pucker factor” for
me, since I was now being expected
to perform. In short order, I began to
experience a new type of performance
anxiety. By way of comparison, An-
chorage attorney, Wayne Watson took
the smarter approach. Wayne did not
tell me that he had taken the Wash-
ington Bar exam until after the results
came out in May and he learned that
both he and I had passed. As Wayne
explainedit,inthe event that hefailed
the exam, nobody would be the wiser.
Although Wayne preferred toview his
approach as the cautious approach, I
preferred to view my approach as the
confident approach, born of braggado-
cio. In the end, it is simply a matter
of how one views the world.

OnWednesday, February 24,2005,
I-departed Fairbanks for Seattle. My
accompanying baggage was quite
minimal, consisting of my bar review
materials, some underwear and a few
toiletries. There was nothing on my
agenda except to take the bar exam.
AlthoughThad the honorof riding first
class on Alaska Airlines, due to my
high caste standing of being an MVP
Gold, Istill chosenot to partake of the
free libations, contrary to my usual
style. Instead, I continued to read
my materials, actually choosing to
prepare for something. I also needed
a clear head for the morning.

Upon my arrivalin Seattle, I trav-
eled to the hotel and checked in. Scop-
ing out the territory, Inextlocated the
building where the bar exam was be-
ing given. The Washington State Bar
Association has chosen the massive
Meydenbauer Convention Center in
Bellevue. The Hall was longer than
a football stadium, and made the
Holiday Inn conference room in An-
chorage, where I took my first exam

in 1976, look like a closet.

Becauselonlyhadtotake the Pro-
fessional Responsibility portion of the
exam, and not the entire three-day
affair, I had missed out on the first
two days of festivities. As I entered
the foyer of the building, the examina-
tion was just drawing to a close for
the second day. The smell of nervous
sweat permeated the air. Signs were
posted in conspicuous locations cau-
tioning individuals to “Be Quiet! Ex-
amination in progress”. Throughout
the room, little grey haired ladies sat
at desks, wearing name tags which
designated them as “proctors.” For
the life of me, I still could not figure
out the difference between a proctor
or a proctologist, but I chose not to
ask these sweet little individuals.
Experience had previously taught
me that they could turn rabid in an
instant.

When the main doors finally
opened to the convention hall, I was
able to obtain firsthand an apprecia-
tion of the terrible trauma which had
gone on within. Literally well over
two hundred tables were neatly ar-
ranged in mathematically precise
rows. Two applicants sat adjacent to
each other at each table sharing the
limited space. At first count, it ap-
peared that well over 500 people were
taking the examination, which was
later confirmed. As the prospective
attorneys staggered from the room,
I noted the all-to-familiar “1000
yard stare” on the faces of many.
The now-forgotten neurosis-of my
first examination began to return as
Isaw people talking insanely tothem-
selves, beckoning toimaginary figures
inthe sky, or engaging inotherbizarre
forms of behavior. It was the same
psychosis which I felt during my own
bar examination in 1976. Times had
not changed. It looked like a remake
of the famous movie, “Night of the
Living Dead.” Zombies - all of them!
To boot, there was not a lot of amuse-
ment or friendly discussion going on.
Rather, the walking dead filed slowly
from the room like prisoners of war,
contemplating either what they had
done or not done wrong, or what they
would do or would not do wrong on
the following, final day of the sacred
rite of passage.

Accepting that there was noth-
ing that I could do for the moment, I
adopted one of the techniques which
many of my friends have also used

Continued on page 28
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The price of boredom

Continued from page 27

when faced with times of stress, I went
in search of food. Lots of food. My diet
could wait yet another day.

Although I have placed myself on
a low carbohydrate diet, and have
been rather successfulin losing a fair
amount of weight, I threw caution to
the wind on the day of the bar exam.
In short, I slipped. I didn’t just slip.
I fell on my face. Recognizing that
carbohydrates are known to stimu-
late brain activity, and taste good,
as well, I went for Mexican food. To
say my brain was stimulated would
be an understatement. The choice
was devastating. I was up all night.
I felt like a three-year-old who had
gorged himself on a bag of Snickers
bars. What sleep I did manage to get
was filled with some of the most ac-
tive dreaming I have had in years. As
such, as a practice pointer for future
bar examinees, do not eat Mexican
food. To the same degree, I would not
recommend Korean Kim Chee, either.
Although these foods ordinarily will
guarantee you that you will have a
rather large area reserved for your-
self at the examination table, the
trade-off in terms of sleep is simply
not worth it.

Following my dinner, I returned
to my room and finally located the
previously-lost extended bar review
outline. As I read through the long
outline, I began to realize that I still
had much to learn. Panic set in, and
my endorphins took over: When I fi-
nally decided to stop studying, I was
at least confident that T had probably
embedded as much as I could in my
mind in preparation for the exam the
following day.

When 1 took my seat on the day
of the exam, I recognized that the ap-
pointed time had finally arrived. I or-
ganized my three cups of coffee neatly
in front of me. I then was quickly told
by my tablemate that coffee was not
allowed on the table, but only on the
floor. Taking her literally, 1 started
to pour out my valuable coffee on the
floor. She then hastily clarified that

the coffee was to remain in cups on
the floor, and not just on the floor.
Fortunately, I had just started the
exercise, so I blamed the spill at my
feet on pre-test jitters. On balance,
the “coffee rule” made sense. Coffee
spills can be devastating. Besides,
better to kick the high octane brew
onto somebody’s study guide than to
elbow it onto their priceless little test.
I then did a last hasty review of my
bar materials, said a quick prayer to
my Higher Power, and strained to see
the front of the auditorium, where an
ominous black podium stood like the
impermeable Monolith in Stanley
Kubrick’s movie, 2001.

At exactly one minute before the
hour, a scholarly looking gentle-
man stepped up to the podium. The
loudspeaker boomed as he solemnly
informed the attendees that the fi-
nal day of examination was about to
commence. We were given explicit
instructions with respect to how to
sit at our table, how to arrange our
belongings, and reminded to put our
coffee cups on the floor if we had not
already done so. (Apparently, on the
two prior days, others might have
been thinking literally, too, about the
“coffee on the floor” rule. After all, it
was Starbucks Country. Coffee does
strange things to people. Consider
Fairbanks attorney Don Logan as
a prime example.) As I did one final
glance around the auditorium, I saw
that several of the examinees were
still frantically flopping through pa-
pers, biting their nails, or trying to
force the last minute of productivity
into their brains. As for myself, the
die was already cast.

When the big hand on the clock
struck straight up on the hour, the
proctor droned, “You may commence.
Youhave exactly twohours and fifteen
minutes to take this examination.”

Topened the exam booklet and im-
mediately reviewed the first of six fact
patterns. Following the fact pattern
were several lines upon which to write
the answer. The answers were to be
written only in ink. I did not realize
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until the end of the first question
that you could not write on the back
of the page, in the margins, or more
than one line to a line. As such, as 1
would write the answer, my writing
tended to get progressively smaller,
commencing with large macroscopic
characters at the beginning of the
page and ending with nanomicro-
graphic at the end.

Still, there was a nice thing about
having to write the answers in ink.
With ink, I could not go back and
change the answers if I had second
thoughts. The advantage to having
limited page length, as well, worked
outalso. Once I was out of paper, I was
out of answer. In short, given ink and
lack of space, I soon adopted a very
fatalistic approach to the examina-
tion, figuring that, when I ran out of
paper, I would run out of the room.

Approximately one hour and fifty
minutes into the exam, I reached the
final line of the final page. At that
moment, I recognized there was no
sense worrying about what I had or
had not written. The answers were
in “their hands” now. I figured that
the smartest thing that I could do
would be to leave and catch an ear-
lier flight back to Alaska, which is
exactly what I did. (Practice Pointer:
There is an old rule in Italian road
racing that says “What’s behind you
doesn’t matter!” The same applies to
the bar examination.)

Recognizing that the results were
not to be released until the middle of
May, I soon simply forgot about the
entire event. I figured that my effi-
cient office computer calendar would
remind me when it was time to check.
Before my computer could remind me,
however, I received the memorable
telephone call from Wayne Watson
in Anchorage, congratulating me on
passing the bar.

The final step of the process
was to gain actual admission to the
Washington Bar. Recognizing that I
could not afford to fly to Seattle to
be sworn in with the other several
hundred applicants, I adopted the

procedure which allowed me to be
sworn into the bar by a judge in my
home state. I elected to use Judge
Robert Downes, newly sworn in as
a superior court judge, himself, to
perform the last rites. I specifically
selected Judge Downesbecause of the
complexity of the process. The deci-
sion was crucial. I could not afford
any mistakes, having finally arrived
at the last step along my arduous
path to admission. In some respects,
it had been a modern day version of
Pilgrim’s Progress.

On July 15, 2005, the swearing
in ceremony for me was held at the
Fairbanks Superior Court House in
a vacant courtroom. As a matter of
self-esteem, 1 ordered everybody in
my office to voluntarily attend, as
well. We even took along our two
life-sized office Austin Powers cut
outs of Dr. Evil and his trusty com-
panion, Mini-Me, in order to help fill
the courtroom. ,

Once everyone was assembled
and the obligatory opening remarks
made, Judge Downes, resplendent in
his ironed black robes, instructed me
to raise my hand and to repeat after
him, which is exactly what I did. I
followed the good judge verbatim,
including even scratching the tip of
my nose as he did at one point.

Following the auspicious, yet sur-
prisingly lightly attended ceremony,
we then returned to my office, where
all present enjoyed cake, libations,
and a small, but touching, ceremony.
There wasn’t a wet eye in the house.
The only thing that was missing
were the patronizing speeches, but I
figured I could do those myself next
time. After all, there are still 48 states
left to conquer.

But, the real reason that I took
the bar exam actually had nothing
to do with wanting necessarily to be
an attorney in Washington, or even
tochallenge myselfintellectually. Nor
do I accept that it was born of the
spectra of old age. Instead, the truth
be known; I was running desperately
short on Bar Rag articles.

FOUR DEER & A CATBIRD

By Ed Reasor

Eighty miles north in Buffalo
citizens are complaining that
white-tailed deer

are eating their gardens

and neatly mowed lawns.

It’s true - both the complaining
and the eating.

| heard it on the radio

before | started my six AM
walk around my pond

looking to see if my bass

were happy with the thick fog
and the very, very heavy dew.

| was rising from a close

inspection of a Beaver’s trail

that crossed mine.

The summer’s sun had dried

most plants to the root

But now the dew fed

the trampled grass so his trail

was like a green paint line on

those paved highways city folks use,
only perpendicular to my own.

A grey, flighty catbird
awoke from yesterday’s play
and in a loud squak gleefully
gave my position away. -

Yesterday this same fellow spent
considerabie time and effort
teasing my Chinese bride from Tahiti.

First he sung a perfect MEOWW
not knowing whether Tahiti
had cats or not.

And then almost cruelly

he moaned the soft sounds

of a baby’s gentle cry

which brought her off the porch
into my apple trees with a question:
WHY wasn’t | helping her

look for the lost babe in the brush?

When | pointed out her singer

and told her of his

mischievous but harmless ways,

she threw a solid, good apple at him
But missed!

Today this same catbird’s alarm caused
four beautifully tanned deer to leap
from their morning breakfast

of apples and dew-kissed leaves

into a short, fast run, then

to jump and clear the boundary’s

five foot fence of wire and vines.

They ran across the clear creek,
all in a close line

into my neighbor’s cornfield
uncut, tall and inviting

where they found a refuge fine.

it’s a fulfilling morning.

Teased by a catbird,

startled by breakfast-interrupted deer,
spied on by a nervous beaver

quite certain that | am the foe -
Better than living in Buffalo!

And, no, | won't tell the folks working on
the radio.

Editor’s note: Ed Reasor, now residing in
upstate New York, is the Bar Rag’s former
movie critic, who departed Alaska to prac-
tice and participate in the world of film in
the 1980s.



Bryners wow Russians at
Commercial Court conference

Continued from page 1

of bravery and adventure. She was
a wonderful ambassador for America
during our stay.

Ifirst discovered the “Bryner Con-
nection” when, on a prior exchange
program, one of our facilitators
learned that Justice Bryner was a
member of the well-known Bryner
family of Vladivostock. dJustice
Bryneris writing an article about his
trip with his mother to Vladivostock so
Iwill not elaborate here. Itis enough
tosaythathisfamily’s history and his
own history, as a Russian immigrant
who worked hard and achieved great
success in America, is well known in
Russia. By the way, Justice Bryneris
alsorelated to Yul Bryner. IfJustice
Bryner shaved his head and started
dancing with (or like) Deborah Kerr,
I would have guessed sooner.

Khabarovsk — the Paris of the
Russian Far East

Khabarovsk hasbeen described as
the Paris of the Russian Far East, with
good cause. Nestled on the banks of
the wide Amur River separating Rus-
sia from China, the City is marked by
rolling hills dotted with golden onion
domes of recently restored Russian

Orthodox churches. Wide tree-lined’

boulevards are in abundance and
flowers were blooming throughout
the city. The strikingly beautiful
architecture of much of the old city,
an interesting mix of European and
Oriental influences, contrasts with
the blocky high rise apartment build-
ings of the Stalin era scattered on the
outskirts of the city.

Everyone walks in Khabarovsk.
The hustle bustle starts early and by
late evening the boulevards remain
filled with people of all ages, headed
for the riverside parks or the dozens
of outdoor beer kiosks — all of which
seem to do a brisk business.

Men dress fairly conservatively,
with a definite penchant for black,
especially black leather. Women,
young, old, and in-between, are fash-
ion mavens. Towering high heels are
the norm, often with show-stopping
outfits.

Day One in Khabarovsk
Arriving one day before the
Commercial Court conference, our
first full day in Khabarovsk was
spent observing a mock jury trial.
The mock trial was conducted by
students of Khabarovsk Law School
and other regional law schools, fol-
lowing a two-week training semi-
nar jointly presented by Federal
Public Defender Rich Curtner of
Alaska and Supreme Court Justice
Paul DeMuniz of Oregon. The case
involved a trial of two defendants
charged with robbery and murder,
with the fact pattern taken from a
real criminal case recently tried to
a Khabarovsk jury. It was great
— if a little different.

" The courtroom looked much like a
typical Alaska court —except that the
defendants sat throughout the trialin
afloor-to-ceiling cage, strongly resem-
bling a jail cell. T was also surprised
that the prosecution can simply show

evidence and read police reports and

expert reports to the jury, so long as
(apparently) thejudge “approved” the
evidence atapreliminary hearing. On
the other hand, although represented
by counsel, these defendants were giv-

enthe opportunity to directly question
witnesses and make final argument
to the jury. Although criminal jury
verdicts must be unanimous in Rus-
sia, the unanimity requirement only
lasts for three hours. After that point,
a simple majority vote will support a
guilty or not guilty verdict.

The Commercial Court
Conference

Russian Arbitrazh Courts are, like
much of the current Russian legal
system, part of a reform movement
that began in response to Russia’s
shift from a largely closed centrally-
planned economy to a market-based
economy. Considering that the Rus-
sian Constitution was passed in 1993
and that the most recent comprehen-
sive civil and procedural codes were
adopted in 2002, the Russian court
system has come a long way.

The Russian court system is di-
vided into three branches: courts of
general jurisdiction (including mili-
tary courts), with rights of appeal to
intermediate appeal levels and,
ultimately, to the Supreme Court;
commercial or
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Chief Justice Bryner and his mother, Zoe, visit with Nellie Miz, in Vliadivo-

stok.

interest in the commercial courts is
reflected in the statistics we were
given at the start of the conference.
In 2004, 1,300,000 cases were filed in
the commercial courts, an increase of
41% from 2003.

The significant increase in court
filings is viewed as a positive sign by
Russian judges. They believe that it
reflects growing confidence in the ju-
dicial system and a growing economy.
However, the sheer volume of cases
being filed, cou-

arbitrazh courts,
with rights of ap-
pealto the Circuit
Courts, and final
appeal to the
High Court of Ar-
bitration; and the
Constitutional
Court. Commer-
cial Courts hear, O A e AT
in general, cases involving business
disputes and appeals from adminis-
trative agencies. They also hear most
international commercial disputes,
making their decisions of particular
interest to Americans and others do-
ing business in Russia.

The 2005 Khabarovsk Confer-
ence was a collaborative effort of the
Khabarovsk Commercial Courts
(trial and intermediate appellate
courts), the Russian High Court of
Arbitration, Alaska and Oregon
Rule of Law representatives, and the
Russian American Judicial Partner-
ship Project. The reason for so much

The people of Khabarovsk turn out for a parade celebrating the city’s 147" anniversary.

The significant increase in

court filings is viewed as

a positive sign by Russian

judges. They believe that it

reflects growing confidence

in the judicial system and a
growing economy.

pled with what
has been, until
very recently,
an institutional
resistance to al-
ternative dispute
resolution, pres-
ents significant
challenges.
Other aspects
of the Russian legal system also com-
plicate the processing of cases. As
most proceedings are not recorded,
appeals are de novo. There was
much justifiable grumbling about
being reversed on appeal based on
evidence at the de novo appeal that
was not presented to the initial trial
judge. And being reversed is a very
big deal in Russia, as pay increases

“and decreases are tied to reversals.

In addition, the notion of default and
summary judgments is a novel one.
Until recent procedural reforms, it
was simply -assumed that all cases
go to trial. Also, the system is set

up so that the court, rather than the
parties, does most, if not all, of the
discovery.

Naturally enough, the conference
focused on practical application of set-
tlement techniques, pre-trial discov-
ery, summary judgment procedures,
and enforcement of judgments. I
learned a great deal at the conference
and found that Russian lawyers and
judges share many of the same chal-
lenges and rewards as their Alaskan
counterparts. Without exception, all
of the people I met were fascinated by
stories of Alaska, with many having
read Jack London’s works .

There are also many law schools
in and around Khabarovsk. The
students we met are smart, with a
vision for the future that focuses on
making the world a better place. 1
grew up in a time when people were
afraid of Russia and all it represented.
It is rewarding to think that mutual
understanding and respectjust takes
a little effort.

Future Projects

Forthoseinterested in working on
future Rule of Law programs, please
feel free to contact the coordinator of
the Khabarovsk-Alaska Rule of Law
Partnership, Brenda Aiken. Her e-
mail 1s baiken@courts.state.ak.us.
Our Fall 2005 conference is on hu-
man trafficking and violence against
children. We will be hosting the del-
egation in Anchorage and Juneau in
September.
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Russian law students learn

By Rich Curtner

In 2001, the United States
Agency for International Develop-
ment (USAID) requested that the
Russian American Rule of Law Con-
sortium (RAROLC) establish a new
partnership between the legal com-
munities of Alaska and Khabarovsk,
the second largest city and cultural
center of Russia's "Far East." The
Khabarovsk-Alaska Rule of Law
partnership (KAROL) was born.

Since 2001, three delegations of
Khabarovskjudges and lawyers have
visited Anchorage and Juneau as part
of the KAROL partnership. Alaska
has responded in kind by sending
three delegations to Khabarovsk.
In the fall of 2002, I was invited as
part of the Alaska delegation for a
week-long conference in Khabarovsk
that included over 100 Russian and
American judges, lawyers and law
students.?

That conference inspired a num-
ber of publications on legal reform,
judicial independence and legal eth-
ics. Working groups were organized to
explorelegal education, development
of the legal profession, legal ethics,
court administration and judicial
outreach. Since 2002, the partner-
ship has initiated a pilot Trial Ob-
servers Program in the Khabarovsk
regional courts, provided technical
support to Khabarovsk courts, and
founded the Association of Jurists of
the Khabarovsk Krai.2

In 2003, KAROL received a grant
from the Foundation for Russian
American Economic Cooperation
(FRAEC) to support implementation
of jury trials in the Khabarovsk Krai
under Russia's new criminal code.
Judge Eric Smith and I participated
inajury trial seminar in Khabarovsk
in December of 2003, to assist the trial
lawyers of Khabarovsk in jury trial
litigation techniques.® The Jury Trial
Support Program has worked with the
media of Khabarovsk to create a posi-
tive attitude about the jury concept
among the citizens of Khabarovsk.
In 2004, eighteen cases were brought
before juriesin Xhabarovsk. The law
faculty of the Khabarovsk State Acad-
emy of Economics and Law published
a guide on the jury process that is
used as a textbook for law students
in Khabarovsk universities.

This May I was again fortunate
to be invited to Khabarovsk by the
Jury Trial Support Program. The
Khabarovsk Academy of Economics
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and Law, RAROLC, KAROL, and the
Khabarovsk Krai Court of General
Jurisdiction co-sponsored a "jury trial
litigation seminar for law students"
at the law school in Khabarovsk on
May 18-31, 2005. Twenty-four law
students from Khabarovsk, Vladivo-
stok and Sakhalin were chosen for
this intensive litigation seminar that
would conclude with a mock jury trial
in a Khabarovsk courtroom.

For me, that seminar offered an
exciting opportunity. After witness-
ing the rebirth of the jury trial in the
Russian Far East,  have been able to
observeits growth in the Khabarovsk
courts, in spite of the initial skepti-
cism of the Khabarovsk bench and
trepidation of the bar. The next stage
of this evolution would necessarily
mvolve the new lawyers graduating
from law schools and representing
the next generation of the Russian
legal community. Could they bring
the openness and enthusiasm of
youth to this process? 1 would not
be disappointed.

Getting there

What could be more tedious than
the Tom Hanks film, "The Terminal?"
You might try traveling from Anchor-
age to Khabarovsk.

In the good old days (early 1990s),

you could fly directly from Anchor-
age to Khabarovsk on a less-than-
luxurious, but relatively short (five
hour) flight on Aeroflot, the Russian
national airline. My itinerary for this
trip was not so-user-friendly, and
changed several times. 1 was origi-
nally scheduled for Anchorage-Los
Angeles-Tokyo-Seoul-Khabarovsk.
I was pleased to get a second itiner-
ary that took me from Anchorage
directly to Kamchatka, then on to
Khabarovsk. That fell apart when
Magadan Air canceled its weekly
flight to Alaska for my return.

The final itinerary started with
a red-eye to Seattle. After eight
hours at the Seattle airport, there
was a ten-hour flight to Tokyo, then
a two-hour flight to Seoul. The next
stage involved a

jury trial litigation

Rich Curtner, Federal Public Defender, pictured with Project faculty and
several members of the Chamber of Lawyers of Khabarovsk: (L to R) In-
terpreter Vladimir Bourenin, two members of the Chamber, Rich Curtner,
Oregon Supreme Court Justice Paul DeMuniz, Chamber of Lawyers mem-
ber, and faculiymember Vliadimir Derbyshev of the lvanove Chamber of
Attorneys.

first nice day in a week. Spring was
about three weekslate to Khabarovsk.
The weather had been miserable, cold
and wet. Our hotel had been without
hot water for two days; then without
cold water for another.

But on this beautiful Sunday
evening, all was well. Over a light
dinner of blini (caviar-filled crepes),
Ludmila shared her recipe for prepa-
ration of salmon eggs (for caviar, not
for bait). Elena briefed me on what
I had missed the first two days of
the seminar, the introduction to the
program and investigative stages of
jury trial preparation. We had an
excellent faculty and enthusiastic
students. The seminar would be in
full swing the next morning.

The faculty

Clearly the lead for this faculty
is Lidya Voskobitova, a Professor of
Criminal Procedure at the Moscow
State Academy

twenty-four-hour
layover before the
three-hour flight
to Khabarovsk.
Twenty-four
hours 1in the
artificial envi-
ronment of the
Seoul airport is tolerable only with
atwelve-hournap at the Transit Hotel
in the airport.

What saved me on this schedule
was the perfect companion book for
thistrip, Reelingin Russia,*loaned to
mebyafriend, Venable Vermont. The
book was an account of the author's
fly fishing expedition across Russia
during the 1996 turmoil of the "New
Russia." Iwould highly recommend it
to anyone taking the forty-eight-hour
junket from Alaska to the Russian
Far East.

After leaving Anchorage late
Thursday night, I finally arrived in
Khabarovsk Sunday evening. (You
lose a day crossing the international
dateline.) I was met by Elena Wilson
(RAROLC staff member and coordi-
nator of the seminar) and Ludmila
Plotnikova (associate professor at the
law school).

I have always felt that I have
been lucky in my travels. I arrived
in Khabarovsk on a beautiful warm
spring day. Everyone was outside en-
joying the weather. I was surprised
that the trees were just beginning to
leaf out. Elena told me this was the

The Constitution of the Rus-
sian Federation, adopted
in 1993, reestablished the
right to a jury trial in serious
criminal cases after a sev-

" enty-five-year absence,

of Jurispru-
dence. She has
the command
and presence
of those in aca-
demia who are
truly gifted as
teachers. She
had the students thoroughly engaged
and easily drew them into a discus-
sion of the subject matter. Ever the
tough professor and task master,
Lidya pushed the students hard, but
sincerely supported their efforts.

The Constitution of the Russian
Federation, adopted in 1993, rees-
tablished the right to a jury trial in
serious criminal cases after a seventy-
five-year absence. Most regions, such
as Khabarovsk, were not required to
institute jury trials until 2003. Lidya
had previously conducted jury trial
seminars in Moscow and across Rus-
sia.
Vladimir Derbyshev provided
the practitioner's perspective. He is
a member of the Ivanovo Chamber
of Attorneys, and probably has tried
more jury trials than anyone in Rus-
sia. The Ivanovo Region was chosen
as a "pilot" when the Constitution of
the Russian Federation was adopted,
and now has a ten-year track record
of jury trials. Vladimir is the pas-
sionate, entertaining and engaging
trial lawyer, with a repertoire of war
stories.

Olga Zadovina is a prosecutor in

Khabarovsk who has tried four jury
trials thus far. The factual problem
used by the students for this seminar
and mock trialis from a case she tried
in December of 2003, the second jury
trial tried in Khabarovsk.

1 was already somewhat familiar
with the case. While taking a break
from the jury program in which I par-
ticipated in 2003, I had heard that a
jury trial was going onin a courtroom
on anotherfloor. I stoppedintowatch,
without benefit of an interpreter. But
T could perceive the drama as a reluc-
tant witness, standing in the witness
box in the middle of the courtroom,
was being grilled by the judge. More
on that later.

The American side of the program
included myself and Paul DeMuniz,
Justice onthe Oregon Supreme Court.
Paul and I typically followed the pre-
sentations of the Russian faculty with
commentary, practice pointers and/or
demonstrations from the American
viewpoint.

Paul was a trial attorney in Oregon
for fifteen years (several as a public
defender) before joining the Oregon
Court of Appeals and then the Oregon
Supreme Court. He has been very
involved and is co-chair of the Oregon-
Sakhalin Rule of Law partnership,
and has written aninformative article
entitled Judicial Reform in Russia:
Russia Looks to the Past to Create a
New Adversarial System of Criminal
Justice.?

Several local law professors, judg-
es and attorneys participated from
time-to-time. Elena had assembled
an experienced and professional fac-
ulty, and an ambitious agenda for
the week.

The seminar

The full title of the program is:
Jury Trial Litigation Seminar for Law
Students, Practical Skillsof Handling
a Case. The course syllabus promises
to address "cutting-edge issues and
developments in Criminal Procedure
and Constitutional Law," with "spe-
cial emphasis on the constitutional
rights of the criminal defendant."
Course highlights include "admis-
sibility of evidence, search and sei-
zureissues, prosecutorial andjudicial
misconduct, ineffective assistance of
counsel, and jury selection and in-

Continued on page 31
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structions." Students are required
to"prepare and participate in a series
of trial problems, and research, write
and argue two motions." It is an am-
bitious agenda for the week.

Each day's schedule was jam-
packed from 8:30 a.m. to 5:30 p.m.,
with an hour for lunch, and students
working in the law school classroom
with faculty members after class on
the next day's assignments. I was
pleasantly surprised at the energy
these students brought to the class-
room each day. And they had an ad-
ditional incentive: the top student
at the end of the seminar was to be
offered a semester externship with the
Oregon Supreme Court and classes
at the Willamette College of Law by
Justice DeMuniz.

Because of some scheduling con-
flicts, the class actually numbered
twenty-one by the time I arrived.
They were divided into three teams
of seven; one for the prosecution and
one for each of two co-defendants.
Each morning and afternoon they
had to make a presentation and were
graded by thefaculty. Individual pre-
sentations were graded on a scale of
a possible twenty-five points; ten for
legal analysis, ten for presentation,
and five for originality.

The case

The problem involved the prosecu-
tion of Dmitriy "Dima" Zabalukhin
and Aleksandr "Sasha" Sychugov for
the robbery/murder of S. A. Kornev.
The prosecution "investigation" al-
leged that Zabalukhin had conspired

to collect a debt from Kornev, and to.
murder him in the process. Zabal- .

ukhin convinced Sychugov to join in.
Both went to Kornev's apartment, suf-
focated him with a plastic bag and
"scotch tape" (a Russian version of
duct tape?) and rope, and then stole
Kornev's Toyota "Levin."

According to the prosecution, Za-
balukhin and Sychugov had to go to
the garage where Kornev's car was
kept several times before they could
get it started. Once they did, they
only drove it a short time before four
of Kornev's friends, including D. V.
Belay, stopped Kornev's car, being
driven by Zabalukhin with Sychu-
gov in the passenger seat. Belay and
friends took back the car and turned
Zabalukhin and Sychugovin tothe po-
lice. Zabalukhin and Sychugov were
questioned, thenreleased. Theyboth
finally were arrested atthe end of the
investigation, months later.

Sychugov had confessed to the
crime, although minimizing his in-
volvement. Zabalukhin exercised his
right to remain silent. The witnesses
at the mock trial would include the
security guard at the garage where
Kornev's car was kept, who picked
both Zabalukhin and Sychugov from
a photo line-up; Belay, who alsoiden-
tified both defendants; and Maksim
Serazhidenov.

Serazhidenov was the witness I
saw testify at the real trial in De-
cember 2003. Olga, who prosecuted
the case, explained to me that Sera-
zhidenov had told investigators that
Zabalukhin attempted to recruit him
several times prior to the murder to
help Zabalukhin rob and kill Kornev.
Serazhidenov also told investigators
that Zabalukhin had confessed to the
murder afterwards. Serazhidenovre-
sisted coming to trial, saying he could
not afford the travel from his village to
Khabarovsk. The prosecutor offered
to"read" Serazhidenov's statement to

investigators at the trial. Zabalukhin
objected. So, Olga had investigators
bring Serazhidenov to the trial. He
was the last witness, reluctantly but
efficiently hammering the last nails
into Zabalukhin's coffin.?

All of the students had a complete
copy of the investigative file in order
to draft pretrial motions and for trial
preparation.

Monday

The Thursday and Friday before
my arrival, the seminar already
had covered the right to counsel, in-
vestigation techniques, and forensic
experts.

OnMonday we covered "evidence,"
and the "protection of one's consti-
tutional rights in a criminal case.”
Evidence was a difficult subject for
Paul and me. Russia does not have
Rules of Evidence; everything is
controlled by the criminal code. If for
American trial lawyers, "everything
is admissible, unless prohibited," in
Russia Anothingis admissible unless
provided by statute."

Search and Seizure issues were
much more familiar. The Russian
criminal code prohibits the use of
any evidence that was obtained "in
violation of the constitution." Vladi-
mir's lecture included a rudimentary
llustration on the chalk board of an
appletree, with the apples represent-
ing evidence, lab results, and opinions
resulting from anillegal search. Paul
and I instantly recognized the "fruit
of the poisonous tree" without the aid

-of the interpreter.

Tuesday

On Tuesday the students pre-
sented various motions to suppress
evidence. Their motions dealt with
the identifications by the security
guard and Belay. The basis in each
case was that the investigators did
not follow the mandated procedures
in obtaining the evidence.

The rest of the morning involved
discussing case evaluation and strat-
egy. In the afternoon the students
were to conduct a mock "preliminary
hearing" in preparation for the mock
trial. InRussia, the preliminary hear-
ing is an "omnibus" hearing where
issues of the presentation of the trial
are decided.

While we were waiting to start
our "prelim," Svetlana of the law
faculty introduced me to two "keel-
ers" or "keilors." Svetlana doesn't
speak much English, so I didn't
know if she meant students, report-
ers, or something else. Only when
the hearing began did I realize that
these two dudes were playing the
roles of the defendants, Zabalukhin
and Sychugov.

Afterthepreliminary hearing, the
faculty discussed the basic principles
of jury selection. The evening home-
work assignment was to prepare for
selecting their jury for the following
Monday's mock trial.

Wednesday

Jurors showed up bright and
early at the law school classroom.
They were selected from the first
year law class. Twenty-one of the
twenty-seven that were expected
were present. This compares to a
national rate of ten percent of jurors
who appear on a jury summons. In
Russia, citizens between the ages of
twenty-five and seventy-five have the
right to serve on a jury, but have no
obligation to do so.

The students who conducted voir
dire had prepared excellent ques-
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Viadimir Derbyshev illustrates types of evidence, “the fruit of the poisonous
tree.” A member of the Ivanovo Chamber of Attorneys, Derbyshev is one of
Russia’s most experienced jury- trial lawyers.

tions, addressing the issues they
could expect the trial to turn on:
proof necessary for a conviction; bias
against defendants who have crimi-
nalrecords; who are unemployed; who
drink; expecting the defendants to tes-
tify. Many hands went up from the
prospective jurors during question-
ing. I was anxious for the followup
questions. There were none. Oops,
I guess the faculty missed one of the
basics of voir dire.

One juror was excused for cause.
Each side had two peremptory chal-
lenges, which meant one for each de-
fendant. In a gesture that may not
earn the externship, but to my mind
deserves a sportsmanship award, the
prosecution student assigned to do
voir dire declined to.exercise her two
peremptories, and graciously offered

them to the defendants. The students
had their jury by mid-morning.

The rest of the day the faculty
covered opening statements, direct
and cross-examination. The students'
homework assignment was to prepare
and present their opening statements
for the mock trial and to deliver their
openings in class the next day.

Thursday

I had advised the students to
give an opening statement that was
strong and clearly demonstrated the
theme of their case, but that was also
realistic and could be supported by

‘the evidence as developed through the

trial. The students' opening state-
ments were certainly strong.

Continued on page 32
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The prosecutor's opening was
straightforward, with a good com-
mand of the facts. Sychugov's attor-
ney attacked his client's confession.
Zabalukhin's attorney said his client
wasn't even there; he had an alibi.
My thought was that these defen-
dants, like the real Zabalukhin and
Sychogov, were really in trouble.

That afternoon the students
practiced direct and cross-examina-
tion of a witness: Serazhidenov, the
reluctant witness at the real trial of
Zabalukhin and Sychogov. I was espe-
cially impressed with the aggressive
cross-examination of Serazhidenov by
the two defense students. '

My experience with American
law students is that they often are
intimidated by the prospect of their
first trial or appearance in a real
courtroom. These Russian students
did not appear to have that problem.
They were passionate and outspoken.
Although we had toconstantly remind
them to slow down, I loved their en-
thusiasm.

Friday

Thefinal day of lectures before the
mock trialincluded jury instructions,
jury "questionnaires," the "record of
the trial," and Appellate and Cassa-
tion Review.

Jury questionnaires involved the
four basic questions asked of Russian
juries. The first question is basically
whether the prosecution has proved
that a crime was committed, but
can be as long and complicated as
the charging document filed by the
prosecution. The second question is,
if a crime was committed, was the
defendant involved? The third ques-
tion: if the defendant was involved,
isthe defendant "guilty?" (giving new
life to the pre-Soviet concept of jury
nullification). The fourth question: if
the defendant is guilty, should he re-
ceiveleniency? An affirmative answer
limits the sentence of the defendant
to two-thirds of the maximum, and
eliminates life imprisonment.

Preserving the "record of the trial"
isan exceptional challenge in Russia.
Even in the modern age, there is no
mechanical recording of the trial. The
"record” consists of the handwritten
notes of the judge's "secretary." A lo-
cal judge who lectured on this subject
was quite offended by the suggestion
thathis secretary could possibly make
a mistake in "recording" the trial, as
if it were an attack on his integrity.
While trial lawyers sometimes choose
tobring their own audiorecording de-
vice to court, it cannot be considered
part of the record.

L=

Friday afternoon was the exciting
part for the students. The final as-
signment of roles for Monday's mock
trial were decided. The students dis-
persed into their individual groups to
prepare for Monday's trial, a process
that enveloped their weekend, and
much of that of their Russian faculty
advisors.

Monday would be the day of judg-
ment.

ner before I left. T was beginning to
feel like a member of the Khabarovsk
community.

Tuesdaynight Paul DeMuniz and I
were invited to the offices of the Cham-
ber of Attorneys for the Khabarovsk
region. The president, Viktor Kush-
naryov, had beenin Anchorage as part
of a KAROL delegation. The vice-
president, Alexander Kosenko, was
a member of the jury trial program

Alaskans and friends enjoy a banya break.

Evenings in Khabarovsk

In spite of the brutal schedule of
the seminar, our hosts were equally
committed to sharing Russian culture
and hospitality. On Monday evening
the faculty was treated to the "Tour
of Champions," an ice-skating exhi-
bition at the new "Platinum Arena."

The show included such national
stars as Irina Slyutskaya (a two-
time world and European champion),
Aleksandr Abt (silver medalist
at the European championship),
Andrey Gryazev (world junior
champion), and the skating pairs of
Maria Petrova and Aleksey Tik-
honov, Irina Lobacheva and Ilya
Averbukh, and Tatiana Navkaand
Roman Kostomarov (all prior world
and European champions).

The audience was enthusiastic,
especially our faculty colleagues,
celebrating the skaters with rock
star status. The Platinum Arena is
a large and extravagant facility that
would rival some NHL arenas, built by
the prosperous gold-mining industry
in the Khabarovsk region.

On the way into the arena, I ran
intoanold friend, Vladimir Matelsky,
an attorney whohad been tomy house
for dinner when he visited Anchorage
with a delegation from Khabarovsk.
He insisted I visit his home for din-
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Star ice-skaters drew a large crowd to the new Platinum Arena, built by the
mining industry in the Khabarovsk region.

faculty. Over shots of Russian cognac,
the discussion transitioned from legal
matters to the "banya," the unique
Russian version of the sauna. It was
decided that we should conduct the
"first annual Khabarovsk-American
Criminal Defense Bar Banya" in
honor of Justice Paul DeMuniz (who
had not yet experienced the "banya")
later in the week.

By Thursday our Russian col-
leagues had not forgotten their pledge
of the banya. Viktor, his wife and
young son, picked up Paul, Vladimir
and me at our hotel (in Viktor's new
Toyota van). We drove about an hour
tothe country home of Viktor's friend,
Sasha. Sasha is an obviously suc-
cessful "small businessman" whohad
built a new house and banya outside
of Khabarovsk. Alexander met us at
the house.

After a few trips to the sauna,
between beers and smoked salmon,
Sasha came home. Sasha was the
"banyameister," and treated Paul and
me tothe Russian traditional beating
with birch leaves. After the banya we
were treated to a wonderful dinner
of garden fresh tomatoes, cucumbers,
potatoes, fresh herbs, and plenty of
vodka toasts.

The combination of long days in
the classroom and Russian socializing
was taking its toll. I was ready for a
quiet weekend.

The weekend

I was invited by my good friend
Sergey to his country lodge 120 kilo-
meters outside of Khabarovsk. I met
Sergey on my first trip to Khabarovsk
in 1991. He now works for a com-
pany that organizes trips for Russian
students to Australia, New Zealand
and Malta, and also receives foreign
students in Khabarovsk.

Sergey's wife, Nina, and their
twelve-year-old dog accompanied us
onthe two-hour drive to the lodge. On
weekends they escape the city for the
quietude of their lodge situated on a
small lake next to a remote village.
The weekend before was the last of
the winter, with some snow still on the
ground. This weekend green had ex-
ploded in the countryside, along with
this year's crop of mosquitos.

The banya is a ritual at Sergey's
lodge (and my second in two nights).
I had wanted to discuss with Sergey
the possibility of bringing a group
of Anchorage students from Steller
High School to Khabarovsk during
their two-week intensives scheduled
for May of 2006. Over beer, smoked
trout and rose hip tea, we planned
a Khabarovsk-Alaska student ex-
change program.

Dinner after the banya consisted
of "sharban" (fish cooked in a metal
box over an outdoor wood fire), and
fresh country vegetables. It was a
welcome change of pace from the
bustle of Khabarovsk to fresh coun-
try air and the sounds of the many
birds around the lodge.

I returned to Khabarovsk on
Saturday to meet the Alaskan re-
inforcements: Chief Justice Alex
Bryner, hislovely mother, and Judge
Patricia Collins had just arrived for
a consecutive seminar on commercial
law and to observe the law students'
mock trial.

Saturday was the celebration of
Khabarovsk's 147" year. I missed
the parade, but made it to dinner at
Khabarovsk's finest restaurant, and
the fireworks display afterwards. It
was another beautiful evening (the
weatherhad been sunny and warm all
week), and the people of Khabarovsk
were in full celebration mode. The
"ohs" and "ahs" of the crowd outdid the
fireworks display. It was a fantastic
feeling to walk along Khabarovsk's
wide main boulevard among thou-
sands of people all in a happy mood
of celebration.

On Sunday our group was in-
vited to visit the "Ecological-Tour-
ists Complex" about an hour outside
Khabarovsk on the Amur River. The
complex is similar to the Alaska Na-
tive Heritage Center in Anchorage.
There are reconstructed structures
similar to the dwellings of the indig-
enous peoples who haveinhabited the
area over thousands of years. The
"Nanai" dwellings, artwork and ar-
tifacts are strikingly similar to those
of Alaska's Native peoples. But the
present-day Nanai people in the vil-
lage reflect a Japanese ancestry.

We inspected the few remaining
petroglyphs along the Amur. Unfor-
tunately the petroglyphs are not pro-
tected, and graffiti carved into the soft
rock vastly outnumbered the original
native carvings. Equally devastating
is the natural destruction as the fre-
quent high waters of the Amur erode
the original petroglyphs.

For lunch we had the traditional
Nanai staple of fish soup. But the
highlight of our tour was the after-
noon performance by nine young
people from the village of some of
the native Nanai dances.

It wasafull and relaxing weekend
for us, while the students arduously
prepared for trial.

The mock trial

By Monday morning all the play-
ers were set. The students were
dressed for courtroom battle, each
group of seven bunched at a counsel
table. The jurors dutifully filed into
the jury box. The "keelers," Zabal-
ukhin and Sychugov, were in their
cage behind Zabalukhin's defense
team. The faculty and audience filled
the two rows of public seating. Also
crammed into the small courtroom of
Judge Anatoly Luzhbin were televi-
sion, still cameras, and reporters from
all the local media.

Continued on page 33
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In memoriam

An important era in the history of Alaska and the Alaskan judicial
system came to a close with the passing of retived District Court Judge
Nora Guinn on July 6, 2005. A brief look at her career reminds us of
earlier days when Alaskans dealt with the problems of their communi-
ties with practical wisdom and common sense and of how much Alaska
has changed in a single lifetime.

Nora was born to Joe and Anna Venes of Akiak, Alaska on November
11,1920 and grew up in that small Native community. She attended the
Eklutna Boarding School and a high school in Portland, Oregon before
she met and married Charlie Guinn in Bethel in 1939. They moved to
the village of Tununak where Charlie and Nora taught schoeol for the
Bureau of Indian Affairs and, in those days before modern communica-
tions and scheduled air service, did double duty at health aides and as
advisors and negotiators with the outside world. In 1945 the growing
Guinn family moved to Bethel where Charlie and Nora would raise ten
children and eare for numerous others needing a temporary home,

Nora is best known for her contributions to the Alaska Judicial Sys-
tem. In territorial days she dispensed loeal justice as a United States
Commigsioner and, after statehood, became Bethel's first magistrate.
In 1967 she was elevated to the position of Distriet Court Judge with
the Alaska Court System, one of the few non-lawyers to ever hold this
judicial office. As a judge, and together with her eolleague and friend,
Magistrate Sadie Brower Neakok of Barrow, Nora Guinn helped Alaska’s
legal system and its policemen, lawyers and judges, pay attention to
and understand the concerns, needs and viewpeintof the first Alaskans,
Alaska’s Native people.

Once, in g speech to the first Bush Justice Conference in 1970, to an
audience which included Alaska’s Chief Justice George Boney, lawyers,
law professors, state commissioners and other experts, Judge Guinn
began her remarks with a statement several minutes long entirely in
Eskimo. Then she asked the bewildered assembly how that felt, and
pointed out that Eskime people in court feel the same way about the
judicial system.

Judge Guinn often conducted court in both English and Yupik Eskimo
s0 the people there — usually eriminal defendants - would understand
why they were there, the procedure, and what the law {or, more cor-
rectly, Judge Guinn) expected of them. Occasionally she would digress
and translate what was happening into English so the lawyers and
the officers wouldn’t be left too far behind. I was one of those lawyers
who appeared before her often in the early 1970°s, Rarely did I hear
a litigant or a community member disagree with one of her decisions,
and I don’t recall ever appealing one to a higher court.

it. I remember thinking that things should be done differently. As a
young lawyer who came to Alaska to get away from the buttoned-down
business world of the Lower 48, my generation believed we could grow
our hair long and dress as we pleased because conformity was out and
we should be free to do our own thing.

Judge Guinn wasn't buying it. But she didn’t get her way just by
dictating a set of rules and ordering the lawyers to follow them. Instead,
she'd point out that for the people coming into her court in Bethel, this
was a big event in their lives and, if they were there with a lawyer, the
lawyer should loek like one. If we had a client who was a rich person
or a big corporation in the city, she said, we would have that coat and
tie on and look the part. Clients in her court deserved no less, she be-
lieved. I cleaned up my aet.

Nora Guinn served as District Court Judge for nearly ten years.
During those years Bethel changed from a frontier putpost served by
circuit-riding Superior Court judges and attorneys te a regional center
with resident district attorneys, publie defenders and probation officers.
Despite the inereasing complexity of the system and her lack of formal
legal education, Nora continued to lead, educating the lawyers and
law enforcement officers about the Native way of doing and loeking at
things, and about fairness and justice for all.

Nora was made a special master of the Superior Court so she could
hear cases involving placement of children, and often produced results
never thought of by the social workers and attorneys because of her
knowledge of the local people and the area. Until her retirement in 1976,
Judge Guinn continued to hold hearings in both Eskimo and English,
serving as interpreter for the non-English-speaking participants, and
she continued to be held in the highest esteem by all those who appeared
before her and by the Alaska Court System.

Although fluent in two languages, there was one word Judge Guinn
apparently did not know: the word “can’t”. Undoubtedly along the
way there were those who said, “You can’t be a judge because you're a
woman,” or “You can’t because you are a Native” or “You can’t beeause
you don’t have a college degree or a law school education.” But these
obstacles didn’t stop Nora Guinn. Hidden within her tiny frame was
fierce determination and an iron will which enabled her to do whatever
she set her mind to, and. showing that she didn’t belteve in the word
“can't.” She could, and she did.

Nora Guinn was an Alaskan original. She enriched the Hves of

all those who knew her. Bethel, the villages and the state of Alaska
are better places because of all she did. Hers was a life well-lived
and an example for others to follow. We may never see another like

Judge Guinn demanded, and received respect. She did so not for
herself but, instead, for the legal system and the people involved in

her.

former Superior Court Judge, Bethel (1976-1986).

— Christopher R. Cooke

Jury trial litigation seminar for Russian law students

Continued from page 32

With jury selection already com-
plete, opening statements began
promptly at 9:00. The opening state-
ments were focused in spite of the
distractions of the cameramen freely
strolling through the courtroom. The
examination of the witnesses seemed
somewhat subdued compared to that
presented in the classroom the week
before. The case was completed by
noon, including the testimony of both
defendants. Judge Luzhbin called a
recess. The local television stations
wanted interviews with the Ameri-
cans during the break.

The shining moment of the trial
came in closing arguments, the one
segment of the trial the students had
not practiced during the seminar. The
intensive two weeks of trial advocacy
all came together in two exceptional
closing arguments.

The prosecutor started by stepping
into the witness box in the middle of
the courtroom to address the jury.
It was surprising (I don't know if it
is even allowed 1n a real trial), and
a brilliant strategic move. She was
suddenly taller than anyone else in
the courtroom and carried the aura of
a sworn truth-teller. Her argument
was organized, her delivery flawless.
She struck me as the type of prepared,
professional prosecutor I would enjoy
dueling with in a courtroom, but with
apprehension.

Sychugov's attorney went next.

He had the distinct disadvantage
of having his client confess again
in his testimony to the jury, asking
for mercy. All the student defense
counsel could do was echo the request
for leniency.

Zabalukhin's attorney was fear-
less. In spite of two eyewitnesses that
put Zabalukhin in Kornev's car the
day after the murder, the damming
testimony of his buddy Serazhidenov,
and the testimony of his co-defendant,
Zabalukhin had told the jury he was
innocent and had in fact been with a
girl named Natasha that he met at a
bar the night Kornev was killed.

Zabalukhin's counsel paced slowly
before the jury box, maintaining eye
contact with the face of sincerity. He
methodically chiseled at the prose-
cution's case. There were no eyewit-
nesses, other than Sychugov, to put
Zabalukhin in Kornev's apartment.
There was no physical or forensic evi-
dence linking Zabalukhin to the crime
scene. (Where are the fingerprints?)
The investigators never bothered to
try to contact "Natasha" or check out
Zabalukhin's alibi. How could a jury
be convinced beyond doubt on such
evidence or lack of evidence. It was
a sterling performance.

We broke for lunch at 2:00 while
the jury deliberated. Normally a jury
hasthree hourstoreach aunanimous
verdict. Forthe time warp of the mock
trial, this jury only had one hour. Af-
ter that, a majority vote would carry
the day.

At 3:00 the jury had answered the
questionnaire. Yes, the prosecution
had proved the crimes. No, they had
not proven Zabalukhin guilty of mur-
der, only car theft. Yes, Sychugov
was proven guilty of all charges, but
deserved leniency. It was either the
thrill of victory or agony of defeat for
each team.

After awards, recognitions, certifi-
cates and announcement of the six
finalists for the Oregon externship
(the student with the highest grade
who can pass an English proficiency
exam will be selected), we all retreated
totheold "B-52” club across the street
from the courthouse for our closing
banquet. The students were primed
to release two weeks of hard work.
They had prepared their own jestful
certificate for each of the faculty. After
more than a few bottles of wine, they
hit the dance floor like only the truly
young can.

It was a day, and a night, I will
long remember.

Conclusion

The Russian people had an admi-
rable judicial system based on adver-
sary principles before the revolution
in 1917. A critical component of the
Russian adversarial system of justice
was the trial by jury.

The Russian Constitution adopted
in 1993, and the Code of Criminal Pro-
cedurethat followed, reestablished an
adversarial system of criminal justice
and the right to a jury trial. After

eight decades of Soviet government,
several generations of judges and
lawyers are naturally apprehensive
of the transition of power to citizen
jurors. I feel that the Khabarovsk-
Alaska Rule of Law partnership has
helped to address those anxieties and
smooth the transition. The fact that
34 jury trials have been conducted in
Khabarovsk, far more than anywhere
else in the Russian Far East, speaks
to the impact of this partnership.
My experience with the faculty
and students at this jury trial semi-
nar gives me great hope that accep-
tance of the jury system of justice
in Russia will continue to improve.
The excitement and enthusiasm of
those law students indicates that
the legal community in Khabarovsk
will truly embrace the jury system,
and an adversarial system of justice

will flourish.

(Footnotes)

' The delegation also included Marla
Greenstein, Executive Director of the Alaska
Commission on Judicial Conduct, Rita
Hoffmann of Dorsey & Whitney, and judges
John Lohff, David Mannheimer, and Michael
Thompson.

2 For more information on the KAROL part-
nership, click on the Alaska-Khabarovsk page
of the RAROLC website: www.rarolc.net.

3 See the January-March 2004 issue of
the Bar Rag for an article concerning this
seminar.

¢ Fen Montaigne, St. Martin's Press,
1998.

5 Willamette J. Int'l L. & Dispute Resolu-
tion, Vol. 11:8.

8 Both Zabalukhin and Sychugov were con-
victed at the real trial. Zabalukhin received a
sentence of 28 years; Sychugov, 26 years.
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The pitfalls of HIPAA

The sticky wicket of psychotherapy notes

By Daniel B. Lord

The Privacy Rule, 45 C.F.R. pts.
160, 164, of the Health Insurance
Portability and Accountability Act of
1996 (“HIPAA”), Pub. L. No. 104-191,

tity to defend itself in a legal action
brought by the individual. 45 C.F.R.
164.508(a)(2)(1). Psychotherapy notes
may be used or disclosed without
authorization only when required
for an investigation under HIPAA

110 Stat. 1936, is

conducted by the

‘f"ully in effect fqr Psychctherapy notes may U.S. Department
oo thay js,  Deusedordisclosedwith.  of Health and
g plans: out authorization only when (“DHHS”), to a
health care rfequired for an invesﬁgatiqn health oversight
clearinghouses, '““d§P HIPAA conducted agency charged
and health care by the U.S. Department with oversight of

providers. See
45 C.F.R. §
160.103.

Its 1imple-
mentation sig-
nals significant
changes in the
ways health
information is
viewed and un-
derstood. Take
the term “medical record.” Under
HIPAA, this is ramified with the
newer concepts of:

* “designated record set” (defined
as a “group of records” that includes
“any item, collection, or grouping of
information that includes protected
health information and is main-
tained, collected, used, or dissemi-
nated by or for a covered entity”), 45
C.F.R. § 160.501,

¢ individually identified health
information (“ITHI”) (any health
information that identifies or could
identify a person and that “relates to
the past, present, or future physical
or mental health or condition of anin-
dividual; the provision of health care
to an individual; or the past, present,
or future payment of the provision of
health care to an individual”), id. §
160.103, and,

* protected health information
(“PHI”) (defined as ITHI transmit-
ted by or maintained in electronic
media or “in any other form or me-
dium”). Id.

Under the Privacy Rule, “psycho-
therapy notes” are distinguished from

e s

other PHI. 45 C.F.R. § 164.508(a)(2)."

While the release of PHI for other
than purposes of treatment, pay-
ment and health care operations
must be accompanied by a wvalid
authorization, id. § 160.508(a), use
and disclosure of psychotherapynotes
mustbe preceded by a separate, valid
authorization. Id. § 164.508(2)(2). In
addition, an authorization for the re-
lease of psychotherapy notes cannot
be combined with one for other PHI;
authorization “for a use and disclo-
sure of psychotherapy notes may only
be combined with another authoriza-
tion” for psychotherapy notes. Id. §
160.508(b)(3)(1).

Consequently, attorneys “will not
be able to request psychotherapy
notes using a general authorization
that requests other types of PHI,”
and they are advised that “every
authorization of psychotherapy
notes should be carefully crafted for
its unique purpose.” Elizabeth Rob-
wson, HIPPA for Litigators, Hawaii
Bar J. 5 (Nov., 2004).

There are few exceptions to the
requirement for a separate, valid au-
thorization for psychotherapy notes.
Such notes may be used without au-
thorization by the originator of the
notes for treatment purposes, and
used and disclosed by the covered
entity for its own training programs
in counseling and by the covered en-

. of Health and Human Ser-
¢ vices (“DHHS”), to a health
. oversight agency charged
with oversight of the origina-
tor of the notes, to coroners
and medical examiners for
identification purposes, or to
avert a serious and imminent
threat to the pubhc.

the originator of
the notes, to coro-
ners and medical
examiners for
1dentification pur-
poses,ortoaverta
serious and immi-
nent threat to the
public. See id. §
160.508(a)(2)(i).
Other uses

and dlsclosures are prohibited un-

der the Privacy Rule, and even the
individual who is the subject of the
psychotherapy notes has no right of
access to inspect or obtain a copy of
them. 45 C.F.R. 164.524(a)(1)(i).

These protections address a con-
cern found across the spectrum of
mental health professionals, whether
psychiatrists, psychologists, psychi-
atric nurses and social workers, or
licensed professional counselors,
on maintaining the privacy of com-
munications and the confidentiality
of psychotherapist-patient relation-
ships.

The special status afforded to
psychotherapy notes is similarly
consistent with the holding of the
U.S. Supreme Court in Jaffee v. Red-
mond, 518 U.S. 1 (1996), recognizing
apsychotherapist-patient privilege at
the federal level. Id. at 14. DHHS
explained, it its commentary to the
Privacy Rule, “Generally, we have not
treated sensitive information differ-
ently from other protected health
information; however, we have pro-
vided additional protections for psy-
chotherapy notes because of Jaffe v.
Redmond and the unique role of this
type of information.” 65 Fed. Reg.
82,652 (Dec. 28, 2000).

Yet, the provisions of the Privacy
Rule on psychotherapynotes are often
viewed as confusing, if not uncertain.
See, e.g., Joseph E. Maio, HIPAA and
the Special Status of Psychotherapy
Notes, 8 Lippincott’s Case Manag. 24
(2003) (finding “some confusion re-
garding the provision of HIPAA as
it pertains to psychotherapy notes.”);
Paul W. Mosher & Peter P. Swire,
The Ethical and Legal Implications
of Jaffee v. Redmond and the HIPAA
Medical Privacy Rule for Psychother-
apy and General Psychiatry, 25 Psy-
chiatr. Clin. N. Am. 575, 583 (2002)
(concluding that it is “not surprising
to have uncertainty as a major rule
goes into effect” and “uncertainty as
toitsdetails” of HIPAA Privacy Rule);
Judith A. Wilson, HIPAA One Year
Later: Effects and Pitfalls, 42 J. Psy-
chosocial Nursing & Mental Health
Svs. 4, 6 (Apr., 2004) (reporting to
representative of DHHS “alot of con-
fusion nationwide about the meaning
of psychotherapy notes”).

Part of the perplexity about
psychotherapy notes resides in the
definition. Maio, supra at 26. Un-
der the Privacy Rule, such notes
are “recorded (in any medium) by a
healthcare provider who is a mental

health professional documenting or
analyzing the contents of a conver-
sation during a private counseling
session and that are separated from
therest of theindividual’s medicalre-
cord.” 45 C.F.R.§164.501. Expressly
excluded in the definition are “medi-
cation prescription and monitoring,
counseling session start and stop
times, the modalities and frequen-
cies of treatment furnished, results
of clinical tests, and any summary of

. [dliagnosis, functional status, the
treatment plan, symptoms, prognosis,
and progress to date.” Id.

In a sense, the definition is broad
because the format of the psychother-
apy notes, whether scribbled on some
paper or typed in a word processor,
or audio taped, does not seem to mat-
ter. 65 Fed. Reg. 82623. All formats
are given protected. Moreover, such
notes are not specific to the practice
ofa particular professional discipline,
id, and thus, may be derived from the
various forms of counseling or psy-
chotherapy.

Actually, though, the exception for
psychotherapy notes is “exceedingly
narrow,” Rebecca W. Brendel & Eileen
Bryant, HIPAA for Psychiatrists, 12
Harv.Rev. Psychiatry 177, 182 (2004),
and the definition should call to mind
a number of cautions.

One is that psychotherapy notes
arenot “progress notes.” In other com-
mentary, DHHS explained that what
is meant by psychotherapy notes are
“process notes.” 65 Fed. Reg. 82,622.
These notes “capture the therapist’s
impressions about the patient,” and
“contain details of the psychotherapy
session considered tobe inappropriate
for the medical re-

or practitioners in mental health
learn under supervision to practice
or improve their skills in group, joint,
family, or individual counseling.” 45
C.F.R. § 508(a)(2)(B); cf. id. Fed Reg.
82,515-82,514 (consent, rather than
authorization, is required).

Still another caution is that psy-
chotherapy notes are clearly “sepa-
rated from the rest of the individual’s
medical record.” There seems to be
a “debate” among some legal or men-
tal health practitioners on whether
this aspect of the definition requires
that psychotherapy notes are kept
separate from the rest of the patient’s
medical record or kept in an entirely
separate file. See Maio, supra. Based
on reports of their established pat-
terns of practice, many if not most
mental health professionals favor the
former, keeping the notes separate
from the rest of a patient’s record.

For example, one practitioner
related the following: “For psycho-
therapy notes, I selected salmon-
colored paper and used my laser
printer to add the following to the
top: ‘Psychotherapy Notes. May
Not Be Disclosed Without a Specific
Authorization of the Patient.” These
notes are part of the patient’s folder
but can be easily extracted.” See Nor-
man A. Clemens, HIPAA: A Report
from the Front Lines, J. Psychiatr.
Prac. 237, 238 (2003).

Thereis alsothis “implementation
tip,” which may be downloaded from
the website of the Oregon Association
of Hospitals and Health Systems, on
the necessity of maintaining psy-
chotherapy notes and other PHI
separately from a patient’s record:
“The separation

cord, and are used
by the provider for
future sessions,”
and are “relevant
to no one other
than the treating
provider.” Id.
Fed. Reg. 82,622-
86,623.

It is interesting to note that the
American Psychiatric Association
criticized the characterization of
psychotherapy notes as “process
notes,” arguing that the later term
is “imprecise . . . for which there is
no universally accepted meaning,”
and that safeguards for privacy
under HIPAA “could be eroded by
an unduly narrow interpretation
based solely on the misleading use
of the phrase ‘process notes’.” APA
Resource Document, Reference No.
200201, “Psychotherapy Notes Pro-
vision of HIPAA Privacy Rule” 1, 2
(Mar., 2002).

Another caution is that psycho-
therapy notes are not presented at
multidisciplinary treatment team
or treatment plan meetings. Malio,
supra. The rationale for heightened
protections for such notes is based on
the assumption that “they are per-
sonal notes of the treating provider
and are of little or no use to others
who were not present at the session to
which it refers,” 65 Fed. Reg. 82,623,
and this will preclude sharing them
with other members of a mental
health treatment team. Cf. id. (“any
notes that are routinely shared with
others . .. are, by definition, not psy-
chotherapy notes”). Psychotherapy
notes may be used or disclosed without
an authorization by a covered entity
for “conducting its own training pro-
grams in which students, trainees,

In a sense, the definition is
broad because the format
of the psychotherapy notes,
whether scribbled on some
paper or typed in a word
processor, or audio taped,
dces not seem to matter.

requirement
does not neces-
sarily mean the
records must be
maintained in
a separate file
from the medical
record. Rather,
separating the
psychotherapy notes from the rest
of the medical file with a tab or
other conspicuous separator likely
will suffice.” OAHHS HIPPA Task-
force, HIPAA Compliance Guidelines,
Special Rules for Special Records (re-
trieved Sept. 11, 2005).
Butthisiscontrary to DHHS com-
mentary and the prevailing view of
authorities. In responding to argu-
ments that the Privacy Rule would
result in having to maintain two sets
of notes, or create a “shadow” record,
DHHS could have simply emphasized
that psychotherapy notes are option-
al. Instead, it reasoned that just as
process notes “are often kept separate
to limit access, even in an electronic
record system,” psychotherapy notes
are not routinely found in the medi-
cal record. 65 Fed. Reg. 83,623. In
contrasttoinformation “critical to the
treatmentof the individual” contained
in the medical record, psychotherapy
notes are “solely for the use of the
provider who created them” and “of
little or no use toothers” not present at
the counseling sessions. Id. See also
Maio, supra (“commentary by DHHS
makes it clear that its intent was an
entirely separate file”).
Commentators share in this
understanding that psychotherapy
notes are kept in a file separate

Continued on page 35
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Spreadsheets don't kill attorneys; attorneys kill attorneys

By Kenneth Kirk

Hey Jimmy, start me off with a
double this time. What a day. If I
see one more spreadsheet I'm gonna
slug somebody.

No, I haven't switched profes-
sions to accounting. Although now
you mention it, in a way maybe I
have. I've just been working on some
fresh divorces. And it’s not really the
spreadsheets that have me worked
up, it’s the lawyers.

See here’s the deal: All these
years I've been practicing, when it
came to the property division part
of a divorce, each side did their own
Little list. I listed all the things they
owned, with my client’s view of what
each item was worth and who should
get it.

They had a court rule that re-
quired it! although some of the slop-
pier attorneys would never submit
them. But the problem was, once
they were submitted, they weren’t
always easy to harmonize. He'd list
“husband’s retirement accounts” as
oneitem, whereas she’d list “Schwab
accounts” and include one of his re-
tirement accounts there, with some
non-retirement accounts, and she’d
list the rest of his retirement ac-
counts separately. Try sorting that
out if you're the judge. Or you'd have
a Vanguard GNMA fund, and he’d
call it the Vanguard fund but she’d
call it the Ginnie Mae fund. Or he
lists a green couch, and she lists it
as a Sears BarcalLounger. And of
course both lists are in completely
different orders.

YeahIknowIdrankthatfirstone
pretty fast, sowhat? Okay, I promise
I'll slow down on the next one. I have
a dang mother, Jimmy, okay?

So anyway, this whole system is
a mess, until a few years ago. This
Fairbanks judge®* comes up with

The sticky

Continued from page 34

from the medical records. See, e.g.,
Brendel & Bryant, supra at 182 (“But
in order for clinicians to be confident
that their notes are protected, care-
ful documentation and storage apart
from the remainder of the psychiatric
and general medical record are criti-
cal.”); Robert R. Harrison, Discovery of
Medical Records

a new idea. He takes a
spreadsheet program, and
tweaks it up for property
divisions. Then he gives it
to the lawyers®, tells them
to take turns passing it
back and forth, filling ev-
erythingin. Whenit’s done
hehasalistusingthe same
names for the items, that
alsotellshim,inaneatand
useable format, what each
party thinks it’s worth and
so forth. Then he custom-
izes it a little further so
once the judge plugs it in,
he can start indicating, on
the same program, what
decisions he’s made about
eachitem, anditeven adds
it all up for him. Neat, huh? Yeah,
that’s what I thought when I first
filled one out. But then I tried using
it in actual practice.

See, I shoulda seen this coming.
Years ago, before this judge came out
with this program, I had an idea I
thought would solve it all. T had this
divorce where there were only a few
things were actually disagreed on.
I called up the other attorney and
said look, I'll put together a detailed
stipulation for trial, with all the things
we agree on, and where we disagree
T'll set out what the disagreement is.
Then the judge can focus on the real
issues, and we don’t have to waste
time putting testimony on about stuff
we don’t actually disagree about. And
hesays yes, sol put this stip together,
and we went back and forth on the
details, and ended up with a good solid
document. We tried the case in half
the time, the judge was able to give
us a quicker and cleaner decision, the
clients were happy and paid their
bills. Big winners all around.

Okay,Jimmy, I been nursingitbut
that’sjust meltedice now, solet’s keep

"See, | shoulda
seen this com-

ing. Years ago,
before this judge
came out with this
program, | had

an idea | thought
would solve it all."

on top of things here.

So anyway, I think I've
built a better mousetrap
here, until I try it a few
more times. You know,
these first drafts take
six, eight hours to put to-
gether, so I make sure be-
fore I do it that I've talked
to the other lawyer about
the concept, and she says
she’s 100% committed to
doing it.

Thefirst time, the other
lawyer just writes “yes” or
“no” in the margin beside
each paragraph, won’t
give me details on the
“no” paragraphs. Like I
might say the partieshave
a green Toyota that’s worth $5,000
and should go tothe wife, and she just
puts “no”. What part does she disagree
with? She won't say! So we end up
with a stip but it’s only partial, and
we still have to litigate a lot of stuff
that probably wasn’t in issue.

You think that’s bad? The next
time, it gets even worse. Wanna
guess when this bozo gives me his
responses? On the morning of trial!
Right, when it’s too late to be useful
because I've already prepared every-
thing. And now my client’s pissed
because I “wasted” all those hours
putting the draft stip together.

Speaking of getting pissed, top it
off here, okay? Hey I'm just kidding,
I'mnotthree sheets yet. C’'mon, a little
more here.

So do you think this new spread-
sheet thingis gonna work? Fat chance.
I've already had lawyers ignore it,
refuse to do it, list things again that
you've already listed.... It’s not the
system, it’s the participants. (Take
the U.S. Constitution, for example.
Give it to a bunch of gang members,
you think you’ll have democracy?)

Sure, it worked in Fairbanks, but
that’sbecause they have the lawyers
so trained there that they’ll do what-
ever the judges say. And also, if you
show up there without the spread-
sheet in hand, they take your trial
date away and make you spend that
day putting it together. Of course that
hasits own problems, because a lot of
the time one party has an incentive
to delay the trial, and they can do it
by not cooperating.

But at least it gets done the sec-
ond time around. That doesn’t hap-
pen here in Anchberg, because the
judges don’t enforce anything. It’s
justasuggestion. Like that’s goingto
make any difference to some of these
clowns. The only way it’s ever gonna
work here is if the judges have some
stones, and make them do it. Maybe
set a status hearing a week before
trial, and if they don’t have it done,
they can’t leave the courthouse until
they produce it. No continuances, no
excuses. Go in the back room right
now and get it done.

Ah, what’s the use? If the judges
here get the attorneys and parties
together, theyjust wantto talk settle-
ment, not get the case ready for trial.
Some of these people never want to
try any divorce case. That’s probably
why the attorneys don’t prepare bet-
ter, theyjust figureit’ll settle. I think
the judges feel the same way. But
that’s not what the client hired you
for, right?

Oh, hey, sorry about that, Jimmy.
Toss me that bar rag and I'll clean
it up. Hey, what do you mean you’re
cutting me off? I haven’t even told
you about judges not enforcing time
limits yet! C’'mon, Jimmy, let me have
one more! I need it to deal with this
stuff.

(Footnotes)

1Civil Rule 90.1(e).

2Richard Savell.

3Available online at www. propertydivi-
sion. net

wicket of psychotherapy notes

“exempts from the designated record
set” psychotherapy notes). See also
Paul S. Appelbaum, Privacyin Psychi-
atric Treatment, 159 Am. J. Psychia-
try 1809, 1815 (2002) (psychiatrist
stating that to qualify for special
protection as psychotherapy notes,
“the notes in question must be kept
separate from the patient’s medical
record, requiring a separate chart in
many cases”); Pe-

after HIPAA:
New Federal
Privacy Protec-
tions Change the
Rules, 32 A.B.A.
Brief 30, 34
(Summer, 2003)
(HIPAA provi-
sions regarding

Mental health profession-
als would be well advised to
follow the requirements for
psychotherapy notes under
the Privacy Rule, and to
change those practices that
conflict with the require-
ments and would result in

ter G. Gillman,
A New Era of
Documentation

in Psychiatry:
Adviceon Psycho-
therapy, Progress
Notes, Behav-
ioral Healthcare
Tomorrow 48,

sychothera . . 1 50 (Feb., 2004
goies arepyfor forfeiting ‘h?* special protec- (cli;ical neu?
those separate tions for their private notes ropsychologist
from a patient’s of counseling and psycho- advising that
medical record, therapy sessions. “if you insist

and hence, men- il ;
tal health records that are part of
the medical record do not require a
separate authorization for use or dis-
closure); Diane Kutzko et al., HIPAA
in Real Time: Practical Implications
of the Federal Privacy Rule, 51 Drake
L. Rev. 403, 419 (2003) (Privacy Rule

SIS on preparing a
psychotherapy notes, you must keep
the note separate from the patient’s
medical record. Not in the same file,
same drawer, same cabinet -- prefer-
ably not in the same room.”).

A separate, valid authorizatien
is not required for release of psy-

chotherapy notes if they are kept
in the medical records. Cf. 65 Fed.
Reg. 82,623 (special protections not
extended to information in notes
found at “other locations”). Accord-
ing to one authority, “Covered enti-
ties may not legitimately argue that
an authorization for ‘the complete
medical record’ is inadequate to ob-
tain psychotherapy notes maintained
in the medical record, or that HIPAA
requires an authorization ratherthan
a subpoena for such records.” Rob-
ert R. Harrison, Obtaining Medical
Records After HIPAA: New Federal
Privacy Protections Change the Rules
for Attorneys, 16 Utah Bar J. 16, 19
(2003).

Conversely, physically integrating
information on medication prescrip-
tion and monitoring, counseling ses-
sion start and stop times, the mo-
dalities and frequency of treatment
furnished, clinical tests results, and
any summary of diagnosis, functional
status, treatment plan, symptoms,
diagnosis, prognosis, and progress
as well as progress to date, into a
separate file does not transform
such health information into psy-
chotherapy notes. See DHHS CMS
Manual System, Pub. 100-08, Trans.
No. 98, Change Request 34576 (Jan.

21, 2005).

Taking this line of reasoning still
further, evenifthe health information
onits face were to meet the definition
of psychotherapy notes, if it was at
any time maintained in a patient’s
medical record, the information
would not be entitled to the extra
protections otherwise afforded to it
as psychotherapy notes.

As the case of psychotherapy
demonstrates, implementation of
the Privacy Rule not only introduces
new concepts, but also some adjust-
ments in practice. Mental health
professionals would be well advised
to follow the requirements for psy-
chotherapy notes under the Privacy
Rule, and to change those practices
that conflict with the requirements
and would resultin forfeiting the spe-
cial protections for their private notes
of counseling and psychotherapy ses-
sions. Similarly, community mental
health centers and physician mental
health clinics, psychiatric inpatient
treatment facilities and residential
psychiatric treatment centers, would
be well served if helped to develop
policies and procedures that take
into account the implications of the
Privacy Rule.
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_ ATTORNEY DISCIPLINE

Court Disbars Anchorage Attorney

OnApril 19, 2‘@'@5 the Alaska Supreme Court disbarred Anchorage hwyer
Harland H. “Chip” McElhany, 11, for failing to turn over client monies and

failing to account to th nt when asked. By mzshandhng funds entrusted
to him as a fiduciary, McElhany : tly
Mc¢EIhany represented ont who received a serious head injury in a

car accident. Thecase settled and McF hany distributed proceeds to various
lien hﬁld t requested pemadxc ch ursements to draw duwn the

 remaining funds. His ch_ nt did not helieve M{:Elhany
and inred a Iawyer to find out what happen d. The 1awyer 1eamed that

of Gavernﬂm apprﬂved the Law?ers Fund fm&m;s that a r&xmbursabie Ioss
had occurred and approved reimbursement of $46,11

5

An area hearing committee issued a report finding that that McElhany
intentionally converted the money for his own use, The committee found
several aggravating factors including a dishonest or selfish motive, a pattern

of misconduct, multiple offenses, a bad faith obstruc of the disciplinary
proceeding by intentionally failing to comply with disciplinary rules and
orders, a refusal to acknowledge the wrongful nature of misconduct,
vulnerability of the victim, and indifference to making restitution. The
committee found that MeElhany had no prior disciplinary record as the
single mitigator.

The area hearing committee recommended disbarment with conditions
which the Disciplinary Board approved and forwarded to the Supreme
Court. On April 19, 2005, the court ordered McElhany disbarred from the
practice of law effective May 19, 2005. The court imposed conditions for
reinstatement including restitution, satisfactory completion of the Multi-
State Professional Responsibility Examination, and CLE attendance. The
court noted that satisfaction of the conditions carried no implication that
MeElhany would be reinstated, as no dmbarred attorney has any basis for
an expectation of reinstatement.

If the court orders reinstatement and if McElhany returns to the active
practice of law, the court ordered that an independent auditor, accountant
or bookkeeper monitor his financial and trust accounting practices for as
long as bar counsel deems necessary, but for a minimum of two years.

The clerk’s file regarding this matter is available for review at the office
of the Alaska Bar Association.

Call for nominations for the

2006 Jay Rabinowitz Public Service Award

Photo courtesy of the Juneau Empire.

MARK REGAN
2003 Recipient

ART PETERSON
2004 Recipient

JUDGE THOMAS B.
STEWART
2005 Recipient

The Board of Trustees of the Alaska Bar Foundation is accepting
nominations for the 2006 Award. A nominee should be an
individual whose life work has demonstrated a commitment to
public service in the State of Alaska. The Award, established in
2003, is funded through generous gifts from family, friends and
the public in honor of the late Alaska Supreme Court Justice Jay
Rabinowitz.

Nominations for the award are presently being solicited.
Nominations forms are available from the Alaska Bar Association,
550 West Seventh Avenue, Ste. 1900, Anchorage, AK 99501 or at
www.alaskabar.org. Completed nominations must be returned
to the office of the Alaska Bar Association by March |, 2006. The
award will be presented at the Annual Convention of the Alaska
Bar Association in April 2006.

Jay Rabinowitz

ALASKA BAR
FOUNDATION

ALASKA BAR ASSOCIATION

New version of litigation
software includes 75 feature
improvements

CaseLogistix, makers of the revolutionary CaseLogistix
evidence management system, today announced CaseLo-
gistix 4.0, a major new release incorporating 75 distinct
and powerful improvements that make it possibly the most
convenient and resourceful litigation software yet available
to the legal community.

CaseLogistix, introduced in 2004, was designed to give
attorneys and legal staff what they really needed: litigation
software that is simple enough to actually use. Unlike com-
peting products that require days, even weeks, of training
time to use, the CaselLogistix user interface is modeled after
Microsoft Outlook—the world’s most popular email program
and a product most attorneys have already mastered.

CaseLlogistix easily and quickly collects, annotates,
organizes, analyzes and researches virtually any amount
of evidence, in any digital format. The application can
accept Microsoft Word, Excel or PowerPoint files; digital
videos; Portable Document Format (PDF) documents; X-
rays; email; and HTML web pages, among others, enabling
smart searches of information to be conducted in literally
seconds.

Among the many upgrades and new featuresin CaseLo-
glstlx 4.0 are the following:

A new Windows XP-style interface using XP graphical

guidelines that make it even easier to navigate through

data;

* Self-organizing Sentinel folders that automatically cat-
egorize and organize documents to make them easier to
find. By automatically indexing documents when items
are added or moved into them, users are able to orga-
nize their libraries in multiple ways for easier access.
What’s more, a more advanced and faster document text
index and searching engine yields anywhere from 33%
to 3,000% improvement in search speed;

* Unlimited user/data fields in CaseLogistix case libraries
allow users to define and contain certain types of data
(e.g., numbers, dates, text, etc.) to create an extensive
library of documents and media; and

+ IndyGo Publisher exports data to a variety of database
formats, and converts documents to various formats
with or without endorsements such as watermarks,
bates numbering, etc. This allows the user to create
production lists for co-counsel, experts, and opposing
counsel.

“Version 4.0 is a breakthrough upgrade of CaseLogis-
tix,” said T. Roe Frazer II, CEO and General Counsel of
CaseLogistix. “We've taken CaselLogistix to the next level
in almost every way. From its capacity to hold, organize,
analyze and search millions of documents at a moment’s
notice, to its automatic and intelligent organizational fea-
tures, CaseLogistix not only puts a user’s entire case at his
or her fingertips, but gives the user more power over that
information than ever before.”

Caselogistix is equally at home in “static” use outside
the courtroom or in “dynamic” mode during trials or de-
positions. For instance, users can bring up any portion
of any document, transcript, or even a portion of a video
deposition during cross-examination simply by typing in
a keyword. With the look and feel of Microsoft Outlook,
attorneys can feel instantly comfortable with CaseLogistix
in any situation.

Document Management, Import/Export Support

CaseLogistix 4.0 also features a number of enhance-
ments that make managing case libraries easier and more
efficient. For example, the category manager interface has
been improved, enabling the administrative/case library
manager to have a greater degree of control and flexibility
over the design and implementation of the case library.
Admins can create new user fields, assign them to catego-
ries, alter the “smart foldering” for categories and much
more. Document layout, categories, icons, foldering, user
fields, and other document library settings can be saved
as a template and applied to new case libraries when they
are being created.

To make file transfers to and from competitive litigation
manager products easier, CaseLogistix now supports either
full integration or support for TrialDirector, Sanction 1I,
Doculex Goby Capture, Lanier Capture, Summation, and
Concordance.

CaseLogistixis priced according to a tiered schedule that
makes quantity seat purchases affordable for law firms or
organizations of any size or budget. The base unit price,
$1,550, drops to under $350 per seat, depending on quan-
tity purchased.

CaseLogistix 4.0 is now in its final development phase
and is expected to go into general release September 2005.
For more information, visit www.caselogistix.com.




New book is great for

bathroom reading!
Better bathroom reading than
Black’s Law Dictionary!

A Washington state author and publisher have found
an interesting angle to sell their book to businesses, law
firms, and other potential audiences that deal in business
acquisitions, negotiations, and commercial transactions:
Publish an abridged version and offer custom covers for
bulk purchases!

Green Weenies and Due Diligence is the new business
book written by Ron Sturgeon, received by the Anchorage
Bar Association for inclusion in its “newsletter” (aka the
Bar Rag, which has fallen for the free-book-for-review ploy
to fill an editorial hole at the last minute.) The publisher’s
bullet-pitch 1s:

*Green
Weenies and Due
Diligence, illus-
trated by Gahan
Wilson, i1s the
artist’s first foray
into the business
world. He applies
his macabre sense
of humor to the
1200 plus actual
backroom busi-
ness terms in
more than 70
new illustra-
tions, spread
over 300 pages.
(The customiz-
able, abridged
version has 650
terms.)

* The terms-
-hilarious, raw,
and even outra-
geous--are actual
backroom jargon
used by dealmakers, executives, managers, and venture capi-
talists. Many are previously little known or even secret.

+ These are serious and much needed business terms that
you won’t find in business dictionaries. They include deal and
transaction terms, both educational and entertaining, and
could only have been gathered by someone with tenacious
street savvy.

Green Weenies and Due Diligence was written over a
six-year period by Sturgeon, a high school graduate with no
college education. Sturgeon was left to fend for himself after
his father died when he was only a senior in high school. He
went on to build from scratch one of the largest salvage opera-
tions in the US, which he then sold to Ford Motor Company.
In addition, the entirely self educated author completed sev-
eral other transactions with public companies, dealing with
financiers, venture capital firms, real estate professionals,
lawyers, and other deal makers along the way.

This is Sturgeon’s second book, following How to Salvage
Millions from your Small Business, which is in its second
printing, and has been licensed and printed in Korea, China,
and the Czech Republic.

Further information on the book can be obtained from Mike
French Publishing, 1619 Front Street, Lynden WA 98264,
but if you don’t plan to invest a plane ride, postage stamp, or
long distance phone call, try www.greenweenies.com. (It is
notintuitively obvious or prominently explained the meaning
of “green weenies.” Perhaps it is a pickle.)

m“fﬁ?
peinnes hmm

CLE Course Materials

available for free download on the Bar website

All CLE course materials two years old and
older are now available for free on the bar
website. For more information,
please go to the CLE catalog at
laskabar.org
laskabar.org
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Alaska Bar Association 2005 CLE Calendar

September 22

8:00 - 11:15
a.m.

Advanced Estate Planning
Practice Update

ALI-ABA Live Satellite TV
Broadcast

CLE #2005-040

3.0 General CLE Credits

Location
Anchorage
KAKM
Boardroom, APU
Campus

September 23 | 8:30 a.m. — 5:15 | Masters in Trial Anchorage
p.m. Presented in cooperation with the Hotel Captain

American Board of Trial Advocates Cook
(ABOTA), Alaska Chapter
CLE #2005-007
6.5 General + .5 Ethics = 7.0
Total CLE Credits

September 29 | 1:00 - 5:00 p.m. | Medicine for Lawyers: Fairbanks
Interpreting Medical Records, Westmark

Medical Witnesses and Medical
Evidence, with Larry Cohen
CLE #2005-038A

3.75 General CLE Credits

Fairbanks Hotel

September 30

9:00 a.m. - 4:30
p-m.

Medicine for Lawyers:
Interpreting Medical Records,
Medical Witnesses and Medical
Evidence, with Larry Cohen
CLE # 2005-037

5.75 General CLE Credits

Anchorage
Hotel Captain
Cook

October 3 1:00 — 5:00 p.m. | Medicine for Lawyers: Juneau
Interpreting Medical Records, Centennial Hall
Medical Witnesses and Medical
Evidence, with Larry Cohen
CLE #2005-038B
3.75 General CLE Credits
October 5 8:30 a.m. — Managing Paper and Electronic Anchorage
12:30 p.m. Documents: Using Adobe Hotel Captain
Acrobat Pro 7 Cook
CLE # 2005-036
3.5 General CLE Credits
October 14 8:30 a.m. — 11th Annual Workers’ Comp Anchorage
12:30 p.m. Update - Hotel Captain
“The Dukes of Hazzard”: Just When Cook
You Thought You Knew Everything
about WC, They Done Gone and
Changed It All!
CLE #2005-012
3.75 General CLE Credits
October 19 9:00 a.m. — Investigative Research on the Net Anchorage
12:15 p.m. with Carole Levitt & Mark Rosch Hotel Captain
CLE #2005-017A Cook
3 General CLE Credits
October 19 1:30 — 4:45 p.m. | Marketing Your Practice Online: Anchorage
Do It Efficiently, Effectively and Hotel Captain
Ethically! With Mark Rosch & Cook
Carole Levitt
CLE #2005-018
2.0 general + 1.0 ethics = 3.0
Total CLE Credits
October 21 9:00 a.m. - Investigative Research on the Net Fairbanks
12:15 p.m. with Carole Levitt & Mark Rosch Westmark
CLE #2005-017B Fairbanks Hotel
3.0 General CLE Credits
FALL 2005 TBA 18t Annual Alaska Native Law Anchorage
Program TBA
CLE #2005-014
CLE Credits TBA
November 2 8:30 a.m. - The Legal Writer: Results- Anchorage
12:30 p.m. Oriented Writing for Busy Hotel Captain

Practitioners with Steven Stark
CLE # 2005-031
3.75 General CLE Credits

Cook

November 9

8:30 a.m.— 12:30
p-m.

Making Landlord Tenant Law
Work in Alaska

CLE #2005-019

3.5 General CLE Credits,
including .25 Ethics Credits

Anchorage
Downtown
Marriott Hotel

December 2 8:30 a.m. - Medicaid Planning with the Anchorage
12:30 p.m. Sleeves Rolled Up Hotel Captain
CLE # 2005-0032 Cook
3.75 General CLE Credits
December 8 9:00 - 11:00 U.S. District Court Electronic Anchorage
a.m. Filing Update Hotel Captain
CLE #2005-041 Cook
CLE Credits TBA
December 13 Morning Ethics at the 11t Hour Anchorage

CLE #2005-020
2.0 Ethics CLE Credits

Hotel Captain
Cook
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Mandatory arbitration and the outsourcing of justice

By James Laflin

The problem with Rome is
that everything is for sale.
— Sallust

The context

Whereas voluntary arbitration
enjoys a long history of acceptance,
a compulsory variant of the process,
binding mandatory arbitration, has
quietly appeared on the scene in
recent years, provoking controversy
because of its impact on increasing
numbers and kinds of cases.

Only a decade

indications that the privatized tier is
a fast-growth industry.

Thus, two major developments
have occurred. First, ADR, and in
particular mandatory arbitration, has
become a primary vehicle for restrict-
ing, not enhancing, alternativestothe
civil justice system. Second, the “for
sale” version of adjudication offered
through mandatory arbitration is
separate but assuredly not equal to
that available in the civil justice sys-
tem; triers of fact are different, rules
of discovery, evidence and review are
different, the burden of attorney fees
18 shared differently, outcomes and
settlements are different, and so on
with respect to virtually every axis of
comparison. As a result, many ques-
tions are raised.

ago, relatively
few were aware
of contractually

Now, pre-dispute mandatory
arbitration clauses routinely

What ethical im-
peratives arise?
Does the ADR

mandated arbi-  appear in contracts touching  ommunity care?

tration. Now,  the entire gamut of peoples’  How should it

gri'dlsmi)t.i n};m- lives; from employment to respond? Is
0w healthcare to credit, bank- (continued)

clauses routinely
appear in con-
tracts touching
the entire gamut
of peoples’ lives; from employment
to healthcare to credit, banking, in-
surance, real estate, securities, and
more. Moreover, the current legal
momentum is clearly toward more
of such clauses, with the result that
large classes of legal claims are being
swept from the public justice system
and rendered into a private arbitral
system thatislargely withoutjudicial
oversight. This outsourcing from the
civil court system to a private arbi-
tral system has not gone unnoticed.
Rather, it has occurred amid wide-
spread opposition by consumer groups
and elements of the organized bar.
Nevertheless, the trend hascontinued
unabated with the imprimatur of the
courts, which until now have scru-
tinized the phenomena only accord-
ing to narrow contractual principles
deferential to mandatory arbitration
clauses except in the most egregious,
overreaching of circumstances.

For its part, the ADR community
hasbeen largely silent on the subject.
Despite publiccontroversy, relatively
few articles have been written by
practitioners or scholars about the
questions raised by binding manda-
tory arbitration. Nor has this calmed
suspicions. After all, the past decade
has witnessed for the first time the
rise of large private arbitration firms
with lucrative (sometimes exclusive)
contracts selling their arbitration
services to the very corporations
that originated binding arbitration
clauses in the first instance and
who are typically defendants in the
resulting arbitration proceedings
themselves. Inthesecircumstances,
the public has been left to wonder
whether the abitral playing field is
level or fundamentally unfair; wheth-
er a formerly non-controversial legal
alternative (traditional arbitration)
has been usurped by large business
interests and transformed intoan un-
fair, compulsory process that for all
intents and purposes occupies a legal
dark zone of private, unreviewable
decisions and shadowy, long-term re-
lationships between arbitration firms
and their corporate clients. Some now
argue that if ever there were a ques-
tion about the potential for creating
a two-tier legal system, the answer
is finally in; that we have indeed ar-
rived at such a bifurcated apparatus;
one public and one private, with all

ing, insurance, real estate,
securities, and more.

public trust in
the processes of
private dispute
resolution war-
ranted?

The ethical problem

The primary, but by no means
only, ethical issue raised by binding
mandatory arbitration is, of course,
that of fairness; is binding manda-
tory arbitration a fair process? If
it is, then presumably no significant
questions arise. If it is not, then can
an arbitrator participatein it without
being complicitinits unfairness; with-
out losing his neutrality? Defenders
argue mandatory arbitration is fair
for two main reasons, and therefore
that ethical problems do not arise.
First, the parties themselves have,
by contract, selected the process and
pledged to be bound by it. There-
fore, it is voluntary in the sense of a
social compact having been reached
and even though, at first blush, it
might appear compulsory. Second,
arbitrators work within a framework
of ethical canons and/or minimum
standards that functionin the nature
of due process requirements and ef-
fectively ensure procedural fairness.
If the parties have agreed to the
process, and it is procedurally fair,
nothing further is required.

Critics of mandatory arbitra-
tion, on the othér hand, counter it
is unfair for a variety of reasons.
First, it is unfair because it is biased
against consumers; its advocates are
universally corporate interests that
correctly perceiveit tobe a forumthat
is favorable to them, as compared to
civil trial. This bias results in lower
arbitral awards and, equally impor-
tant, settlements that are bench-
marked to those awards. Second, it
is a fiction that consumers bargain
at arms length over the presence of
binding arbitration clauses in their
credit card, insurance, employment,
etc., contracts. These are classic
take-it-or-leave-it contracts of adhe-
sion in which the weaker party has
no bargaining clout. Specific terms
arenever negotiated and often parties
are not even aware of the presence,
much less the effect, of compulsory
arbitration clauses buried in the fine
print of their agreements. Hence, the
process is not entered into knowingly
and voluntarily, at least not in any
meaningful sense. Third, the cozy
relationship between arbitration
providers and heavy repeat-users

1s hardly an abstract problem. In its
latest manifestationthisissue hasre-
surfaced in the context of the battle
over whether class action waivers
should be enforced.

Arbitration firms have been
caughtinthe middle; earlier this year
JAMS reversed its policy of not enforc-
ing such waivers, while AAA reversed
its position on whether to administer
amajor ratepayers’ class action amid
circumstancesthatin each casecritics
warn demonstrate their susceptibility
to pressure from the corporate clients
at whose pleasure they serve. Both
organizations have denied such in-
fluences. See The Recorder, “JAMS
reverses class action policy”, March
11, 2005; and In re Universal Ser-
vice Fund Telephone Billing Practices
Litigation, USDC, District of Kansas,
No. 02-MD-1468-JWL (5/27/05). Fi-
nally, ethical canons and minimum
standards that focus onthe neutrality
of the arbitrator, disclosure require-
ments, ete., all miss the seminal point
that the process itself is structurally
biased toward the repeat-business
corporate client and, therefore, inher-
ently unfair to the one-shot consumer
regardless of best efforts at neutral-
ity by the arbitrator. In effect, the
arbitrator cannot be neutral in an
unfair process; he or she is tainted
by the unfairness of a system that
produces skewed outcomes relative
to those rendered in court.

Regarding the issue of structural
bias, there 1s little real controversy.
That it exists and drives the forum-
shopping push for mandatory arbi-
tration is less an open secret than a
tacit given. Thus, at the recent April
15, 2005 ABA Annual Conference in
Los Angeles, a panelist specializing
inrepresenting financial services pro-
viders listed in his program materials
thereasons for preferring mandatory
arbitration over going to court. They
come as no sur-

is critical to an analysis of how the
consumer party fare in commercial
arbitration. On these disclosures, one
cannot examine arbitration award
outcomes in relation to which party,
consumer or nonconsumer, won the
case. This makesitimpossible toform
a judgment on macrojustice, that is,
the overall pattern of outcomes in a
private justice system. It also makes
it difficult for the consumer party to
make an informed judgment about
the acceptability of individual arbi-
trators. The information disclosed
is not analogous to the institutional
memory of arepeat user of arbitration
services. In sum, the information we
have is incomplete. We need to know
who is winning and who is losing in
commercial arbitration.

In other words, compliance with
reporting requirements is so inad-
equate that empirical analysis of
the question of structural bias is
impossible, as is informed choice
by individual consumers. No doubt
the ramifications of this state of af-
fairs go well beyond the inability of
social scientists to conduct reliable
research. We can safely predict the
opening of the next legal frontier
for challenging arbitration awards;
that the arbitration provider failed
to meet his or her disclosure obliga-
tions. See “New Advice For Arbitra-
tors: Disclose, Disclose, Disclose”,
by Ruth Glick, San Francisco Daily
Journal (11/26/04). For an excellent
scholarly treatment of the subject of
pre-dispute mandatory arbitration,
see Lisa Bingham’s 2004 article “Con-
trol Over Dispute-System Design And
Mandatory Commetrcial Arbitration”,
67 Law and Contemporary Problems
221, (2004). Finally, in another
noteworthy development concerning
ethics rules (not) binding on arbitra-
tors, on May 23, 2005 the California
Supreme Court

prise, as several
examples suffice
to show: “Level
the playing field
The court system
(particularly, the
state court sys-
tem) is clearly
skewed in favor courts.

of consumers and B el
plaintiffs’ attorneys, ... Elimination of
irrational, biased jury verdicts and
elected state courtjudges who may be
beholden to plaintiffs’bar, ... Temper-
ing of punitive damagesclaims, ...Pos-
sibility of curtailment of class action
lawsuits, ...Limited discovery, ...Lim-
ited right of appeal.” See “The Use of
Pre-Dispute Arbitration Agreements
By Consumer Financial Services Pro-
viders”, Alan Kaplinsky, Esq., (2004,
Revised February 18, 2005).

In the meantime, empirical re-
search on the subject remains sty-
mied. Again, at the April 15th ABA
Annual Conference, professors Lisa
Bingham (Indiana University) and
Jean Sternlight (UNLV) presented
the results of their empirical study
of compliance by AAA and JAMS with
California’s new disclosure require-
ments for consumer arbitration infor-
mation. (CCP Section 1281.96.) Their
findings were hardly complimentary
of either provider. Summarizing their
conclusions the authors wrote:

This report represents a first,
preliminary analysis of the disclosed
data. It suggests that the private arbi-
tration services providersin question
arenot providing the information that

If arbitral neutrality

means anything serious,

as it should, thenitisasa
lynchpin that imposes on
arbitrators some responsibil-
ity to administer a system
that is at least as fair as the

unanimously held
that California’s
ethics rules (CCP
Section 1281.85)
for arbitrators are
preempted by the
SEA in NASD ar-
bitrations. (Jevne

< v. Superior Court,
e s v JB Oxford Hold-
ings, Inc., 5121532, 5/23/05.)

It will be argued that the critique
leveled in this article is extreme and
inappropriate; that in the worldly
realm of legal affairs it is pedantic
to question the ethics of arbitral
neutrality where the courts have
not. I disagree. The controversy
surrounding mandatory arbitration
is a case study in the profound in-
ter-relatedness of process, substance
and outcome, particularly where the
points of comparison are not internal
to a single system of adjudication but
cross-platform between two parallel
systems;judicial and arbitral. Indeed,
distinctions between substance and
process, imprecise at best, are over-
whelmed by systemic differences
when claims undergo transplanta-
tion from a court system to an arbi-
tral system. Reassurances that the
many differences in the two systems
are merely “procedural”’, and that
minimum standards are sufficient to
equalize the two surely ring hollow in
the context of actual experience tothe
contrary. Whatever the imperfections
of the civil justice system, and they
are many, it remains our gold stan-

Continued on page 39



By Mark J. Fucile

Alaska RPC 4.2 governs commu-
nications with represented parties.
The “no contact” rule is designed to
protect clients by channeling most
communications through counsel for
each side. Although RPC4.21issimple
on its face, it can be difficult in appli-
cation. At the same time, it involves
situations lawyers encounter often
and where there can be stiff penalties
for guessing wrong.

Inthisarticle, we'll firstlook at the
elementsoftherule and its exceptions.
We'llthen turn tohow the rule applies
when “the other side” is a corporation
or the government. Although the focus
will be on the litigation context where
the rule comes into play most often,
the concepts discussed apply with
equal measure outside litigation.

The Elements

The “no contact” rule has four
primary elements: (1) a lawyer;
(2) a communication; (3) about the
subject of the representation; and
(4) with a party the lawyer knows to
be represented.

Alawyer. The “lawyer” partiseasy
(and includes lawyers acting pro se
under Alaska Bar Ethics Opinion 95-
7). But what about people who work
for lawyers—such as paralegals, sec-
retaries and investigators? And what
aboutour own clients? Although RPC
4.2 doesn’t specifically mention com-
munications channeled through oth-

ers, RPC 8.4(a) defines “professional
misconduct” to include violating the
professional rules “through the acts of
another[.]” Moreover, RPC 5.3(c)(1),
which governs lawyer responsibility
for staff conduct, states that “a law-
yer shall be responsible for conduct of
such a personthat would be a violation
of the Rules of Professional Conduct
if engaged in by a lawyer if

... the lawyer orders or, with the
knowledge of the specific conduct,
ratifies the conduct involved.” A
lawyer, accordingly, can’t use staff
to make an otherwise prohibited
contact. Clients, by contrast, are
not prohibited from contact with
each other during a lawsuit and, in
fact, often continue to deal with each
other on many fronts while disputes
are under way. The comments to
RPC 4.2 recognize this: “[Plarties to
a matter may communicate directly
with each other[.]” Nonetheless, a
lawyer should not “coach” a client
for a prohibited “end run” around
the other side’s lawyer.

Communication. “Communicate”
is not defined specifically in the rule.
The safest course, though, is to read
this term broadly to include commu-
nications that are either oral (both
in-person and telephone) or written
(both paper and electronic).

Subject of the Representation. RPC
4.2 does not prohibit all communica-
tions with the other side. Rather, it
prohibits communications “about the
subject of the representation” when

Mandatory arbitration

Continued from page 38

dard of publicly acknowledged norms
of “fairness”. If arbitral neutrality
means anything serious, as it should,
then it is as a lynchpin that imposes
on arbitrators some responsibility to
administer a system that is at least
as fair as the courts. Realistically,
this demands that ADR processes
be supplemental to, not exclusive
of, the civil justice system and that
ADRregainits mission to provide real
alternatives tothe courts rather than
preclusive, inferior substitutes which,
face it, mandatory arbitration is.

Conclusion

Dickens wrote in his Bleak House
satire that it was the business of the
English common law to make busi-
ness for itself. If so, we have indeed
now arrived at something of a legal
milestone; with mandatory arbitra-
tion the American justice system has
broken with its jurisprudential ances-
tor and reversed direction, opting to
all but shut itself down and cede de
factojurisdiction over everincreasing
numbers and kinds of claims swal-
lowed-up by contractually mandated
arbitration clauses. Why the courts
would choose to do sois a worthy ques-
tion, ultimately encompassing far
larger issues and political-economic
trends ranging from tort reform to
globalization; obviously well beyond
the scope of this article.

More to the point of this paper is
the question of what individual ar-
bitrators should do when faced with
the choice of undertaking mandatory
arbitration assignments. Due to the
compulsory and exclusive nature of
the process, coupled with its struc-
tural bias, L have suggested that such

cases raise serious ethical doubts over
the arbitrator’s neutrality. Whether
practitioners agree or disagree, and
whether the field will choose to ad-
dress thisissue are matters for public
discourse.

Finally, it is worth contemplating
the recency of ADR’s arrival into the
mainstream of legal affairs, our rela-
tiveinexperience withit, and the cau-
tionary lessons being suggested by our
recent experiences with mandatory
arbitration. Clearly, ADR is a great
success story inits consensual idioms
such as mediation, facilitation, and
neutral evaluation. Likewise, volun-
tary arbitration enjoys an even longer
period of proven utility and legitima-
cy. I have suggested that mandatory
arbitrationis another matter. Despite
itsbroad endorsement by most courts,
the jury of public opinion has clearly
not accepted it. Whether the ADR
community listens to or ignores that
jury will go far in determining how
the public views the integrity of ADR
as a whole and whetheritis willing to
continue to accept dispute resolution
as an adequate substitute for justice.
Ifinstead of listening, practitioners of
alternative dispute resolution choose
to partner with means and methods
that exclude individuals from their
primary dispute resolution system,
the civil courts, they will risk the
consequences.

This article previously appeared
in the San Francisco Daily Journal,
Los Angeles Daily Journal (June 21,
2005), and California Tort Reporter,
Thomson-West (2005). It is reprinted
with permission by the author.

James Laflin is a professional mediator
with offices located in San Francisco, Cali-
fornia. For further information, his web and
email addresses are www.concilium.net and
jlaflin@concilium.net.
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Making contact: The "no contact with represented parties" rule

a party (or a person) is represented
“in the matter.” Or as the comments
to RPC 4.2 put it by way of example:
“[Tlhe existence of a controversy
between a government agency and a
private party, or between two orga-
nizations, does not prohibit a lawyer
for either from communicating with
nonlawyer representatives of the
other regarding a separate matter.”
In a litigation setting the “subject
matter of the representation” will
typically mirror the issues as framed
by the pleadings. For example, in
an automobile accident case, asking
an opposing party during a break in
a deposition whether the light was
green or red likely runs afoul of the
rule. By contrast, exchanging com-
mon social pleasantries during that
same break should not.

Party the Lawyer Knows to Be
Represented. RPC 4.2 is phrased in
terms of actual knowledge that the
party is represented. Actual knowl-
edge, however, can be implied from
the circumstances. See Alaska Ethics
Opinion 98-1.

The Exceptions

There are two principal exceptions
to the “no contact” rule: permission
by opposing counsel and communica-
tions that are “authorized by law.”

Permission. Because the rule
is designed to protect clients from
overreaching by adverse counsel,
permission for direct contact must
come from the party’s lawyer rather
than from the party. See RPC 4.2.
The rule does not require permission
tobein writing. A quick note or e-mail
back to the lawyer who has granted
permission, however, should protect
the contacting lawyer if there are any
misunderstandings later.

Authorized by Law. Contacts
that are expressly permitted by law
do not violate the rule. Service of a
summons, for example, falls within
the exception. Atthe same time, the
phrase “authorized by law” is more
ambiguous in its application than in
its recitation. Alaska Ethics Opinion
94-1 suggests taking a conservative
course: “The Committeeis of the opin-
ionthatthe phrase ‘authorized by law’
does not apply to all laws of general
application permitting communica-
tions. Rather, to be effective as an
exemption from Rule 4.2, a provision
of law authoriz-

by a lawyer for one party concern-
ing the matter in representation
with persons having a managerial
responsibility on behalf of the orga-
nization.” Directors and officers fall
within this circle. See Alaska Ethics
Opinion 90-1. Lower-level managers
who do not direct the entity’s general
orlegal affairs management typically
fall outside this circle. See Alaska
Ethics Opinion 84-11. For example,
a corporate director of a grocery store
chain would be “off limits,” but the
night shift manager for the produce
department at one of the company’s
stores would likely be “fair game.”

Employees Whose Conduct Is at
Issue. Ininterpreting RPC 4.2’s very
similar predecessor, DR 7-104(A)(1),
Alaska Ethics Opinion 90-1 found that
“[wlhere the opposing party is a cor-
poration, an officer or employee with
authority to commit the corporation
is considered a party.” (Emphasis
added.) Alaska Ethics Opinion 91-1
echoed this point: “[T]hose employees
whose acts or omissions are binding
on the corporation, are considered to
be ‘parties’ to litigation involving the
corporation.” Party admissionsunder
Alaska Rule of Evidence 801(d)(2)(D)
include statements by a “party’s agent
or servant concerning a matter within
the scope of the agency or employ-
ment, made during the existence of
the relationship[.]” Therefore, an
employee whose conduct is attribut-
able to the corporation will fall within
the company’s representation. For
example, if a company truck driver
runs a red light, causes an accident,
jumps out of the cab and yells “it’s
all my fault,” that employee will fall
within the company’s representation
and will be “off limits.”

Employees Whose Conduct Is Not
at Issue. Current employees whose
conduct 1s not directly at issue are
generally “fair game.” To return to
the truck driver example, let’s add
the twist that another company driver
was following behind and both wit-
nessed the accident and heard the
admission. The second driver would
simply be an occurrence witness and
would not fall within the company’s
representation.

Former Employees. Former em-
ployees of all stripes are “fair game”
as long as they are not separately
represented in the matter by their

own counsel.

ing direct attor-
ney contact . . .
must specifically
allow the commu-
nication|.]” The
safest course 1is
to read this ex-
ception narrowly
and to rely on permission from op-
posing counsel if direct contact is
necessary.

bar discipline.

The Corporate/Governmental
Context

A key question in applying the
“no contact” rule in the corporate/
governmental context is: Who is
the represented party? Or stated a
little differently, if the corporation or
agency is represented, does that rep-
resentation extend to its current and
former officers and employees?

The comments to RPC 4.2 and the
ethics opinions set out a four-layer
hierarchy of who’s “fair game” and
who’s “off limits.”

Corporate Directors and Officers.
The comments to RPC 4.2 note that
the “rule prohibits communications

Potential sanctions for unau-
thorized contact can include
disqualification, suppression

of the evidence obtained and

See Alaska Eth-
ics Opinion 91-1.
The only caveatis
that a contacting
lawyer cannot use
the interview to
invade the for-
mer employer’s
attorney-client privilege or work
product protection. See Alaska Eth-
ics Opinion 88-3.

Summing Up

Potential sanctions for unauthor-
ized contact can include disqualifi-
cation, suppression of the evidence
obtained and bar discipline. See
generally In re Korea Shipping Corp.,
621 F. Supp. 164 (D. Alaska 1985)
(discussing possible remedies). Giv-
en those possible sanctions coupled
with the natural reaction of opposing
counsel wholearns of a perceived “end

_run” to get to his or her client, this is

definitely an area where it’s better to
be safe than sorry.

For more information about Mark
J. Fucile go to the Alaska Bar website
under Ethics, www.alaskabar.org.
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GEeT A Lire: WRITE A DISCLAIMER

Dear Editor:

I enjoyed Mr. Kirk’s satirical piece entitled The Public
Defender Diaries. However, in view of the harsh and unwar-
ranted criticism of Mr. Kirk’s humorous article, printed in the
April-June 2005 BAR RAG, it is apparent that being a Public
Defender can cause a person to lose his or her sense of humor.
That is a shame.

I put out a newsletter once a month called Truck Tracks for
the Alaska Territorial Cavalry, a group of people who collect
and restore military vehicles. When one “difficult” member
complained about some political content in my newsletter,
I decided that I would print a disclaimer with my articles.
Perhaps Mr. Kirk might decide to do likewise. Here is my
disclaimer:

DISCLAIMER

This Newsletter does not reflect the thoughts or opinions of
either your Newsletter Editor, the organization, any of my friends
(if 1 still have any), nor of my wife, direct family members within
two degrees of kinship, my dog, employees, directors. cleaning staff,
landlords, tenants, or any sensible, rational being. Don’t quote me
on that; don’t quote me on anything. This disclaimer subject to
change without notice. All rights reserved. You may distribute this
newsletter freely but you may not make a profit from it. Terms are
subject to change without notice. Illustrations are slightly enlarged
to show detail. Any resemblance to actual persens, living or dead,
is unintentional and purely coincidental. Close cover before strik-
ing. Thin ice. Ladies must remove their bats. Do not remove this
disclaimer under penalty oflaw. Hand wash only, tumble dry on low
heat; do notbend, fold, mutilate or spindle, No substitutions allowed,
For a limited time only. Your mileage may vary. These articles are
void where prohibited by law, taxes, or otherwise restricted. Caveat
emptor. Get anopinion fromaqualified expert before disseminating.
Suitable for children 4-8 years of age. Articles are provided “as is”
without any warranties. Reader assumes full responsibilities. An
equal opportunity newsletter. Noshees, no shirt, no service. Quanti-
ties are limited while supplies last. Stay back 50 feet. If any defects
are discovered, do not attempt to read them yourself, but return
to an authorized service center. Read at your own risk. Retreat?
Hell!We are just attacking in another direction! Parental diseretion
advised, text may contain explicit materials some readers may find
objectionable. Keep away from sunlight or open flame. Keep away
from O.J. Full speed ahead! Keep away from pets and small children.
Confined space — Do Not Enter! Limit one-per-family, please. You
need not be present to win. Some assembly required, Batteries not
included. Instructions are included. Employees must wash hands
after use. Action figures sold separately,

No preservatives added. Slippery when wet. Bridge surfaces may
beicy. Reader assumes full liabilities. Safety goggles maybe required
during use. Sealed for your protection. Do not read if safety seal is
broken. See you in court! Not liable for damages arising from use or
misuse, One to a customer.,. Please! For external use only; if rash,
irritation, redness, or swelling develops, discontinue reading. Read
only with proper ventilation. Avoid extreme temperatures and store
in a cool, dry place. Low ceilings - watch your head! Avoid contact
with eyes and skin and avoid inhaling fumes. Do not puncture, incin-
erate, or store above 120 degrees Fahrenheit. Explicit lyrics. Adult
content. Sue the bastards! No money down. No purchase necessary.
Do not place near a flammable or magnetic source, Trespassers
will be shot; survivors will be prosecuted. Do not cross the solid
yellow line. Keep your powder dry. Smoking these articles could
be hazardous to your health. The best safeguard, second only to
abstinence, is the use of a condom. Quiet, please. Damn the torpe-
does. No salt, MSG, artificial color or flavoring added. If ingested,
do not induce vomiting; if symptoms persist, consult a physician.
Articles are ribbed for your pleasure. Women and children first!
Driver does not carry cash. Start your morning with hot Ralston.
Possible penalties for early withdrawal. Collect the whole set! Offer
valid at participating sites. May contain nuts!

Text is produced from 100% recycled electrons and magnetic
partieles; no electrons were injured in preparing this disclaimer.
Please remain seated until reading has come to a complete stop.
Reading in a mirror can cause articles to appear backwards, Allow
4 to 6 weeks for delivery. Must be 18 to read.

No liability is either expressed or implied and is, indeed, spe-
cifically excluded for any of the following: misuse, accident, typos,
mis-spelled words, missing or altered signatures, incidents owing
to computer or disk failure, accidental file deletions, milk coming
out of your nose due to laughing while drinking, lightening, flood,
tornado, tsunami, voleanic eruption, earthquake, hurricanes, and
other Acts of God, neglect, damage from improper reading, incorrect
line voltage, improper or unauthorized reading, broken antenna or
marred cabinet, missing or altered serial numbers, electromagnetic

radiation from nuclear blasts, sonic boom vibrations, customer ad-
justments that are not covered in this list, and incidents owing to
an airplane crash, ship sinking or taking on water, alien invasion,
motor vehicle crashing, dropping the item, falling rocks, leaky roof,
broken glass, mud slides, forest fire, or projectile (which caninclude
but not be limited to arrows, bullets, shot, BBs, shrapnel, lasers,
napalm, torpedoes, or emissions of X-rays, Alpha, Beta, and Gamma
rays, knives, stones, ete,); other restrictions may apply.

This productismeant for educational purposes only. Void where
prohibited. Some assembly required using ordinary household tools.
List each check separately by bank number. Walk your bike. Batter-
ies not included, Contents may settle during shipment or mailing.
Use only as directed. Do not read while operating a motor vehicle
or heavy equipment. Do not read while or after taking alcohol, high
blood pressure medications, birth control pills, or mind-altering
drugs, legal or illegal. Postage will be paid by addressee. Subject
to approval.

This is not an offer to sell securities. Apply only to the affected
area, May be too intense for some viewers. Do not stamp. Use other
side for additional listings. For recreational use only. Do not use
in water below a depth of 12 meters. Do not disturb. All models
over 18 years of age. Keep off the grass. No user-serviceable parts
inside. Freshest if eaten before date on carton. Subject to change
without notice. Times approximate. Simulated pictures. No postage
necessary if mailed in the United States. Breaking seal constitutes
acceptance of agreement. For off-road use only. As seen on TV.
One size fits all. Many suitcases look alike. Contains a substantial
amount of non-tebacco ingredients. High school diploma or GED
equivalent required. Colors may, in time, fade. Keep off the grass.
We have printed the articles which seem to be right for you. Slippery
when wet. Ice on bridge. For office use only. Not affiliated with the
American Red Cross. Drop in any mailbox. Edited for television.
Digitally formatted to fit your screen. Loose lips sink ships. Keep
cool; process promptly. Post office will not deliver without proper
postage. List was current at time of printing. Return to sender,
no forwarding order on file, unable to forward. Not responsible
for direect, indirect, incidental or consequential damage result-
ing from any defect, error or failure to perform. At participating
locations only. Not the Beatles. Penalty for private use. Passport
required. See label for sequence, Open range. Do not write below
this line, Watch for falling rock. Bench your weapons. Lost ticket
pays maximum rate. No step. Children must be accompanied by an
adult. Your canceled check is your receipt. Add toner. Place stamp
here. Avoid contact with skin. Disconneect from power source before
putting hands inside. Sanitized for your protection. Be sure each
item is properly endorsed. Know your password. Sign here without
admitting guilt. Slightly higher west of the Mississippi. If it moves,
paint it OD. Employees and their families are not eligible. Post no
bills. Beware of dog. Scoop the Poop. Clean body-clean mind; take
your pick! Contestants have been briefed before the show. First
come, first served. Print legibly. Limited time offer, call now to
ensure prompt delivery. You must be present to win. Open range.
No passes accepted for this engagement. No purchase necessary.
Do not feed the animals, Keep muzzle pointed downrange. Pull up
to the furthest pump. High wind area. No step. Save the whales.
Ladies without hats and men without shirts will not be served.
Pull pin before throwing. Processed at location stamped in code at
top of carton. Have transfer ready. Shading within a garment may
occur. Hard hats required. Replace with same issue, Approved for
Veterans. Booths for two or more, no more. Wash hands before and
after reading. Check here if tax deductible. Bathing together saves
water. Some equipment shown is optional. Aim at base of flame.
Price does notinclude taxes, Cover your mouth when sneezing, Give
peace achance. No Canadian coins. Bus your table, Move to the back
of the bus. Some German spoken here. Polly want a cracker? Have
passports and picture ID available. Friends don’t let friends vote
Democrat. Not recommended for children. Prerecorded for thistime
zone, Always use your seatbelt. Reproduction strictly prohibited.
No solicitors. No alcohol, dogs or horses. Beware of Fred. We shall
overcome. Editor carries no cash. No anchovies unless otherwise
specified. All produce must be declared at the State line. Restaurant
package, not for resale.

List at least two alternate dates. First pull up, then pull down. If
atfirstyoudon’tsucceed, try again. Flat side up. Beware of doggerel.
Keep hands and legs inside. Call toll free before digging, Some of
the trademarks mentioned in this product appear for identification
purposes only. Protected by Smith & Wesson. Decision of judges is
final. The Editor is always right, If Editor is wrong, see previous
rule. If something offends you, lighten up, get a life, and move on.

To the writers who took offense with Mr. Kirk’s humor, and
wrote letters of protest to The Bar Rag, let me suggest they
take to heart the last sentence of my Disclaimer: “if something
offends you, lighten up, get a life, and move on.”

—Wayne Anthony Ross




