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Special committee recommends dues increase

Blue ribbon group
investigates

costs, revenue

The Alaska Bar Association’s
Board of Governors has reviewed a
series of recommendations devel-
oped by a special Blue Ribbon
Committee appointed to investigate
dues and fees charged by the asso-
ciation. Members of the committee
were Harold M. Brown, Keith E.
Brown, Karen L. Hunt, Larry R.
Weeks, and Daniel E. Winfree.

During its meeting in Anchorage
March 20, 1992, the Board agreed
to publish the Blue Ribbon Com-
mittee’s report for comment by
memobers of the Bar. .

The following is the final report
and recommendations of the com-
mittee, as amended by the Board.

Introduction

The Alaska Bar Association (Bar)
is a unified bar with a current
membership of 2,956; of this total
2,488 are active practitioners. In
1980 membership dues were in-
creased from $180 to the current
level of $300 (plus a $10 lawyers
fund for client protection). This in-
crease was expected to be sufficient
for 3 years after which dues would
be increased again. Due in large
part to unanticipated growth in the
state population and its economy
during construction of the pipeline,
membership in the association in-
creased from 1,316 active members
(including judiciary) in 1980 to
where it is today. High interest
rates coupled with increased rev-
enues from a growing membership
resulted in the creation of a cash
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surplus over time. By 1988, the
surplus had reached $439,000.1
However by 1989, the ordinary ex-
penses of the association exceeded
its revenue and surplus had to be
used to pay operating expenses.
This was due, in part, to growth of
both programs and staff. But dur-
ing the same period, interest rates
were declining and "active" mem-
bership growth was decreasing to a
range of 70 to 80 per year. By 1989,
Bar expenses exceeded revenue by

$33,000. By 1990, expenses ex-
ceeded revenue by $102,000. By
1991, expenses exceeded revenue
by $125,000. In 1992, expenses are
projected to exceed 1992 revenues
by $145,000. At this rate, the cash
surplus will be exhausted by the
fourth quarter of 1992. Even if the
Board should reverse its present
conservative policies and eliminate
the equipment and working capital
reserves, they too would be ex-
hausted by the first quarter of

1994,

In September the Board of Gov-
ernors appointed a committee of
five (5) to review Bar operations
and make recommendations as to
what, if any, modifications should
be considered in functions per-
formed, services provided or dues
charged. This committee has met
on several occasions. It has re-
viewed hundreds of pages of re-
ports, budgets, data compilations,
financial statements, records and
other documents and has inter-
viewed senior staff members in an
effort to gain a full appreciation of
the functions performed by the Bar
and the costs related thereto.
Executive Summary
At the present rate of expendi-

ture‘ the cash surplus of the Alaska

Bar Association will be exhausted
by the fourth quarter of 1992. All
cash reserves will be exhausted by
the first quarter of 1994. After con-
siderable review, your committee
makes the following recommenda-
tions to the Board.

1. All admission fees should be in-
creased by 10% effective January of
1993. $25 should be charged for an
application  packet. Applicants
should be charged a finger print
processing fee of $50.

2. The Board of Governors should
request that the Alaska Court Sys-
tem include in its budget submitted
to the legislature approximately
$100,000 per annum to defray the
increasing costs associated with
discipline.

3. A fee should be charged for all
fee arbitration based on the fol-
lowing schedule:

" Continued on page 2

Comments urged for discipline

In the November-December 1991
issue of the Bar Rag, the Board of
Governors called for comments on a
major revision of bar rules, provid-
ing that grievances which are ac-
cepted for investigation by bar
counsel will, with limited excep-
tions, be available for public re-
view,
were published in their entirety.
The Board urges members of the
bar to review these revisions,
reprinted in this issue, for comment
and suggestions.

Rule 11. BAR COUNSEL OF
THE ALASKA BAR ASSOCIA-
TION.
(a) Powers and Duties.

The Board will appoint an attor-

ney admitted to the practice of Iaw
in Alaska to be the Bar Counsel of
the Alaska Bar  Association
(hereinafter "Bar Counsel”) who
will serve at the pleasure of the
Board. Bar Counsel will

o 00

(12) in his or her discretion, upon
a finding of misconduct and with
the approval of one member of an
Area Division, impose a written
[PRIVATE] admonition upon a Re-
spondent;

(c) Dismissal of Grievance.

Any grievance dismissed by Bar
Counsel will be the subject of a
summary prepared by Bar Counsel
and filed with the Board. [THE

Continued on page 15
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 Blue Ribbon committee finds little waste

Continued from page 1

5% of all amounts in controversy up to
$10,000; 3% for amounts between
$10,000 and $500,000; and 2% on all
amounts over $500,000.

4. The scope of the Alaska Bar Foun-
dation's authority should be enlarged so
as to allow IOLTA funds to be expended
for CLE, the Alaska Law Review and
The Bar Rag.

5. Annual Alaska Bar Convention
fees should be placed at a level de-
signed to recover a significant portion
of convention related expenses.

6. Current bar dues of $300 which
have been in effect for twelve years
should, effective January 1993, be in-
creased to $450.

Discussion

In 1980, there were 1,316 active
members of the Bar. They were served
by a seven (7) person staff employed in
providing the three primary functions
of the Bar — admissions, discipline and
continuing legal education. As member-
ship increased, the number of staff in-

__packet. But

How does Alaska compare with the
way they do it outside?

For one thing, Alaska pays its exam
graders $40 per hour, a cost approxi-
mating $29,000 annually. In some ju-
risdictions, bar exam graders are paid
nothing and in others, economies of
scale result in admission revenues cov-
ering all expenses related thereto.
Alaska's fee for admission is all-inclu-
sive. Other jurisdictions charge sepa-
rate fees for processing finger prints
($43 in Alaska) or for an application
comparisons between
Alaska and other jurisdictions are not
easy because in some states, all or a
portion of the expenses related to ad-
mission may be paid by the public or
"absorbed" by local lawyers who as offi-
cers of the court provide services on a
voluntary basis.

Should admission fees be in-
creased?

The fee for a first-time applicant is
$700. Generally applicants participate
in a Bar review course. The cost of the

As membership and staffing levels
increased, so did the Bar's budget.

creased. In 1981, a lawyer referral re-
ceptionist was added to the staff. In
1982 and 1983, an assistant bar counsel
and second discipline secretary were
hired. In 1984 and 1985, accounting
and administrative assistant positions
were added. A part-time assistant bar
counsel was hired in 1988 to assist the
two full-time discipline attorneys. In
1990, discipline staff was enlarged
again to include a legal assistant, and,
in 1991, the part-time assistant bar
counsel position was converted to full-
time, bringing the number of full-time
Bar employees to fourteen (14). With
the exception of an accounting assistant
hired in 1984 and an administrative as-
sistant hired in 1985 to serve multiple
functions, all staff increases between
1981 and today have directly related to
the discipline function of the Bar.

As membership and staffing levels
increased, so did the Bar's budget. In
1980, the budget was $481,406. In
1991, it was $1,394,564. While no new
basic programs have been instituted by
the Bar, all functions and programs
have been significantly expanded and
refined over time. The Bar today bears
little resemblance to the Bar of 1980.
To appreciate these changes and the
costs associated with them, each pri-
mary function and each program should
be examined separately.

Admissions

The cost of admission has grown from
$53,685 to $169,623 over the eleven
(11) years since the beginning of 1981.
In that year admissions comprised 9.9%
of the budget. In 1991, admission ex-
penses comprised 12.2% of the budget.
While the average number of applicants
per year over time has fluctuated, over
the past several years it has remained
at a relative level of one hundred forty
(140) to one hundred sixty (160) a year.
Assuming one hundred sixty (160) ap-
plicants in 1991, the average admission
expense per applicant was $1,098. Rev-
enue generated from fees charged to
take the exam ($700), including re-ap-
plicant ($400), reciprocity ($1,000) and
Rule 81 ($100) fees, average $660 per
applicant. In 1980, the Bar relied upon
California Bar examiners to prepare
and grade most of the generic law ques-
tions that comprise the essay portion of
the exam. Since 1982, the Bar has
taken complete responsibility for the
essay portion of the exam. Except for
1982 and 1985, admission related ex-
penses have exceeded admission related
revenues in every year from and in-
cluding 1981.

Can admission related expenses be
reduced?

No. After review of this function and
the expenses related thereto, your
commiftee does not recommend modifi-
cation of the admission process or pro-
cedure.

Bar BRI review course is $875. It is
projected that to balance revenue and

expense for admission, the fee charged

to first-time applicants would have to
be increased 31% to $917 in 1992 with
significant increases annually there-
after (See Exhibit A). The fees charged
for first-time Bar applicants are al-
ready amongst the highest in the na-
tion. Nevertheless, we recommend a
modest increase of approximately 10%
in all admission fees effective in 1993,
together with an application packet
charge of $25 and a finger print pro-
cessing fee of $50. Based upon current
projections, this will decrease annual
net loss from admission related ex-
penses by approximately $23,800.
Discipline

In 1981, the number of Bar staff per-
sons devoted to discipline was two (2); a
discipline counsel and secretary. The
Bar started off that year with fifty-five
(55) cases in an active status. By the
end of 1983, there were one hundred
ninety-three (193) active cases under
consideration. Obviously, discipline
counsel (with the occasional assistance
of volunteers and contract counsel) was
not able to keep up with the increasing
flow of complaints. The discipline func-
tion of the Bar has been analyzed and
modified from time to time by re-
spective Boards of Governors (See the
historical analysis by Bar Counsel
Steve Van Goor with attachments ap-
pended hereto as Exhibit B). Most re-
cently, the Board of Governors ap-
proved an increase in discipline staffing
level, a change in the manner in which
complaints are handled and a change in
reporting methodology, all of which is
designed to promote efficient resolution
of complaints. As a consequence of
these and other changes over time, the
cost of discipline has grown from
$114,392 in 1980 to the $457,324 pro-
jected for 1992. Costs associated with
discipline, which consumed 15.7% of
1981's budget, will account for 31.5% of
the budget projected for 1992.

Can discipline related expenses be
reduced?

It is possible that the need for 3 full-
time bar counsel will diminish over
time. How likely that is is difficult to
project. Changes in the manner in
which the discipline function is carried
out sufficient to significantly affect ex-
penses related thereto would have to
include a down-sizing of discipline staff.
This type of change would be substan-
tive in nature and would involve policy
considerations uniquely within the
province of the Board of Governors.
Other suggestions included requiring
the payment of attorney's fees and re-
lated costs incurred in connection with
discipline proceedings and charging a
fee for the filing of a complaint, but
there appears already to be a mecha-
nism for an award of fees and costs to

the Bar. As a practical matter, efforts
expended in recovering fees and costs
may not be sufficiently productive to
deserve serious consideration. No juris-
dictions call for the payment of a fee
upon the filing of a complaint, out of
fear, we suspect, that the imposition of
such a fee might discourage the filing of
a complaint or be interpreted by the
public as encouraging that result.

What are the costs related to disci-
pline outside?

Unified Bars with less than 5,000 li-
censed or active members include
Alaska, Hawaii, Idaho, Montana, North
Dakota, South Dakota, New Hamp-
shire, New Mexico, Nevada, Rhode Is-
land, West Virginia and Wyoming. 1989
data collected by the American Bar As-
sociation reflects that discipline costs
per attorney in Alaska ($143) was ex-
ceeded only by Hawaii ($144). The 1991
Bar budget pegs discipline costs per at-

torney at $165. By way of contrast,
California’s discipline costs per attor-
ney in 1989 was $305.

The number of discipline counsel em-
ployed by unified bars of less than
5,000 licensed members (including
Utah at 5,038 members) varies from a
high of one (1) for every 961 licensed at-
torneys (Alaska) to a low of one (1) for
every 3,800.2 The next closest to Alaska
is Hawaii at one (1) discipline attorney
for every 1,188 members. Rhode Island
has one (1) for every 1,333 members
and Idaho has one (1) for 1,441.3

Alaska's relatively high discipline at-

fray the increasing costs associated
with discipline. The rationale for such a
request would be four-fold.

1.Prior to 1981, monies were appro-
priated by the legislature to the court
system to partially fund the discipline
function of the Bar.

2.0nly 1% (approximately) of all
claims filed by the public result in a
finding of probable cause to believe that
a violation has actually occurred. Un-
der these circumstances, the public
should share in the expense.

3.In many jurisdictions, discipline is
a function of the court system and is
paid for by the public with varying de-
grees of volunteer service being re-
quired of attorneys as officers of the
court. In this case, the financial assis-
tance requested represents less than
7% of the association's annual budget
or less than 25% of the projected costs
of discipline for 1992. The bulk of all
costs will remain the responsibility of
the membership.

4.In 1992, the Bar will dedicate 58%
of its revenue from dues to the function
of discipline. The benefit to the public is
indisputable. The financial burden of
such an effort should not rest entirely
upon the members of the bar.
Fee arbitration

Expenses associated with fee arbitra-
tion have risen steadily from the pro-
gram's inception. In 1991, the Bar asso-
ciation spent $46,221 on fee arbitration.
No revenue is generated by this pro-
gram. Five ‘"outside" jurisdictions

The financial burden should not rest
entirely upon the memabers of the bar.

torney/member ratio does not imply
that there are a disparate number of
complaints filed against Alaskan attor-
neys. Reporting methodology varies,
but our review of such case load data
that exists seems to indicate that for
smaller bars the number of complaints
made (contacts) per active member in
this state is about average for associa-
tions of our size. The same is true for
the percentage of complaints remaining
after screening and the ratio of active
members to complaints in which proba-
ble cause is found to exist. For example,
the 1989 American Bar Association
data indicate that the ratio of active
Alaska Bar members to complaints in
which probable cause was found to ex-
ist is approximately 1%. In Arizona it is
2%; in Arkansas it is 2%; in Delaware it
is 1%; in Hawaii it is .9%; in Maine it is
.9%; in Mississippi it is .8%; in Ne-
braska it is 1; in New Mexico it is 1.4%;
in Rhode Island it is 1.2%; in South
Dakota it is 3%; in Utah it is 5%; and in
Wyoming it is 1.6%. What may vary is
the time required to process a case from
beginning to end. Alaska, with its high
bar counsel/member ratio, is now pro-
cessing complaints more efficiently
than most other jurisdictions.

It is difficult to determine with any
specificity what percentage of the bud-
gets of these other jurisdictions are
dedicated to the discipline function.
Some state bars charge a separate
"discipline fee" and in other jurisdic-
tions the cost and function of discipline
is undertaken by the court system or
some other entity and may be ulti-
mately funded by the legislature.

Having examined what data there is,
we have concluded that there are no
significant discipline cost savings steps
that can be recommended. Of course,
we could save money by cutting disci-
pline staff or reducing salaries. How-
ever, the Board of Governors has
adopted a policy calling for a strong
disciplinary effort as being in the best
interests of the public and the associa-
tion. Salaries and benefits paid to dis-
cipline staff do not appear out of line
with salaries and benefits paid to at-
torneys in similar positions in either
the public or private sector.

We think the Board of Governors
should consider requesting the court
system to include in its budget ap-
proximately $100,000 per annum to ds-

charge fees to defray the costs of pro-
viding such a service (See Exhibit C).
We recommend that the Bar charge a
fee for all fee arbitrations based on the
following schedule:

5% of all amounts in controversy up to
$10,000; 3% for amounts between
$10,000 and $500,000; and 2% on all
amounts over $500,000.

Bar association staff, relying on histori-
cal data, have estimated that adoption
of such a schedule would generate an-

Continued on page 3
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nually approximately $27,110 in in-
come.
Continuing legal education

The expenses of CLE have exceeded
revenues generated by that program in
every year since 1980. On the other
hand, since 1980 there has been a 44%
increase in the number of programs af-
forded to the membership. While Bar
member attendance at CLE programs
has declined by 11%, non-member at-
tendance has increased by 27%.

1991 CLE expenses exceeded 1991
revenues income by $105,658. Although
a consistent pattern has not developed,
we think that revenue from CLE as a
percentage of CLE expense has been in
decline over recent years. For example,
in 1986, CLE income was 85% of ex-
penses, in 1987 it was 66%, in 1988 it
was 80%, in 1989 it was 66%, in 1990 it
was 63% and in 1991 it was 48%.4 Any-
one can speculate as to the cause of this
phenomenon but we think it most likely
that attendance at BAR CLE programs
is being affected by stiff competition
from outside. That is..from seminars
now being offered by private companies
specializing in such presentations.5
Given this most recent development, we
think the Board of Governors might
consider a review of the current CLE
program to see if it should be tailored
in any significant respect. Whether
such a review would result in signifi-
cant savings is another question.

Can CLE expenses be reduced?

In order to "break even" on CLE pre-
sentations the costs of a full-day semi-
nar in 1992 would approximate $191.8
The costs of such a seminar would in-
crease each year thereafter. The costs
of halfday seminars and library tapes
would likewise be increased. CLE in
some jurisdictions like Arizona and
Utah pays for itself or is the object of a
specific "fee" assessment. Although it is
unclear, we do not believe that many
jurisdictions subsidize their CLE pro-
grams from general bar revenue. On
the other hand, Alaska, from a geo-
graphical perspective, is indeed unique.
The bulk of live CLE programs are pre-
sented in Anchorage although great ef-
forts are made to make both live and
taped performances available in other
areas of the state. It is a fact that 32%
of all in-state practicing attorneys live
and practice outside of Anchorage and
it is also statistically clear that non-An-
chorage attorneys do not, for whatever
reason, participate in CLE to the same
extent as those in Anchorage. We are
not convinced that attorneys in An-
chorage would willingly bear the bur-
den of a CLE program operated on a
break-even basis. It is not a question of
equity or providing preferential treat-
ment to the Anchorage attorney as
much as it is a question of what a lim-
ited market will bear given the cost as-
sociated with presenting any CLE in
Alaska. We feel that in order to assure
that all members of the Bar have a rea-
sonable opportunity to participate in
CLE, whether live or taped, CLE
should continue to be subsidized from
general Bar revenues.

Are there other sources for funding
CLE?

In some jurisdictions CLE is the re-
sponsibility of a Bar foundation and in
others, as we mentioned earlier, special
CLE fees are assessed. CLE fee as-
sessments probably occur most fre-
quently in mandatory CLE jurisdic-
tions. We believe the Board of Gover-
nors should consider whether the
Alaska Bar Foundation is an appropri-
ate funding vehicle for continuing legal
education costs. Continuing legal edu-
cation falls within the purview of the
Foundation's charge. The use of IOLTA
funds may be appropriate for this pro-
gram,

In California, a CLE "passport" pro-
gram has been developed which essen-
tially allows attorneys or firms to pur-
chase a personal or transferrable pass
to attend all CLE programs presented
by the Bar during a given period. A
copy of a brochure describing this pro-
gram and its fee structure is attached

as Exhibit D. We think the Board of
Governors might consider such a pro-
gram on an experimental basis. ;
The Bar Rag and The Law Review

A recent Bar survey reflects consid-
erable support for both the Bar Rag and
the Law Review. Revenues from the
Bar Rag approximate 35% of its ex-
pense. There is no revenue from the
Law Review. The net "loss" from both
approximates $52,000.

Article 3 of the Alaska Bar Founda-
tion Articles of Incorporation deals with
the purposes for which the Bar Founda-
tion was organized (See Exhibit E). Fi-
nancial support of both or either the
Bar Rag and the Law Review is autho-
rized under this article. The Bar Foun-
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Increase is 'less than a good cup of coffee'

The convention

Every other year the annual Bar con-
vention takes place in Anchorage.
When this occurs, revenue from the
convention is most likely to equal or ex-
ceed convention expense. Otherwise the
annual Bar convention rotates between
Fairbanks and Southeast. When the
annual convention is held outside An-
chorage, convention expenses are more
likely to exceed convention revenues.
Every president elect expends consid-
erable energy improvising a provocative
issue or seeking an attractive speaker
to help promote convention attendance.
Occasionally an issue galvanizes the
Bar. More often than not, the key to fi-
nancial success of the convention is
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dation's IOLTA balance sheet for Octo-
ber 31, 1991 indicates that $149,642 is
available in that account alone to fund
such programs as the Bar Rag, the Law.
Review and CLE. We recommend that
the Board of Governors take whatever

“steps are necessary to enlarge the scope

of Bar Foundation authority so as to in-
clude the Bar Review, The Bar Rag and
CLE amongst those things that can be
funded with IOLTA funds. We recom-
mend that the Board of Governors seek
funding from the Bar Foundation for
the cost of some or all of those opera-
tions on an annual basis. We also rec-
ommend that all section reports be
published or distributed with an edition
of the Bar Rag. Distribution of section
"news" reports with each edition of the
Bar Rag would result in 1993 savings of
$4,740.

participation by the judiciary, the De-
partment of Law and the Public De-
fender's office. Each of these organiza-
tions hold annual in-house meetings
and if such meetings could be held si-
multaneously with and in close prox-
imity to the Bar convention, their par-
ticipation would enhance convention
revenue and make the convention all
that more interesting. But their ability
to sponsor these expensive programs
depends upon funding from the legisla-
ture and it has been difficult in recent
years to count on attendance by these
important groups.

We do not recommend any particular
changes in convention format. We cer-
tainly don't think the convention should
always be held in Anchorage to save
money and we don't think that conven-
tion attendance will be promoted by
"bargain rates." Convention fees should

be placed at a level designed to recover
a significant portion of convention re-
lated expenses. Every effort should be
make to dove-tail the convention with
the annual meeting of the judiciary
with encouragement to those other im-
portant groups to hold their "get to-
gethers" at the same time.

Should we raise annual dues?

With few exceptions, the recommen-
dations made by your committee do not
represent substantial reduction in ex-
pense or increase in revenue. Contribu-
tion by the court system to the cost of
discipline is dependent upon legislative
appropriation. It would be naive to pre-
sume that the court system will aggres-
sively pursue this appropriation at the
expense of its own in-house needs. For
that reason, we approach the issue of a
dues increase without assuming a con-
tribution from the court system. If the
Bar Foundation Trustees assume re-
sponsibility for the expenses related to
the Bar Rag and Law Review, then a
saving of $52,500 would occur. But this
savings is offset over time in other cat-
egories by inflation and growth of
membership requiring commitment of
additional resources. Besides, the Bar
Foundation may not wish to make a
long-term funding commitment to the
Bar. Fee arbitration revenue will help
defray expanding resource commitment
over time to that program but will not
otherwise serve to reduce significantly
projected budgetary shortfalls.

Staff projections based on certain as-
sumptions (See Exhibit F) reflect con-
sumption of all cash reserves by the
first quarter of 1994 (See Exhibit G)
unless dues are increased. For all the
reasons previously discussed, a dues in-
crease is inevitable.

Bar staff have projected sufficiency of
various dues levels over time (See Ex-
hibit H). We recommend that annual
dues, effective January 1, 1993 be in-
creased to $440 per annum, plus $10
per annum for the lawyers fund for
client protection. This sum should pro-
vide the Bar with a stable funding base
for a period of at least five (5) years.

Expenses projected each month in
1992 average $121,000. Many outside
jurisdictions have adopted policies
calling for the establishment of cash re-
serves. Idaho, for example, maintains
enough of a reserve to fund three (3)
months of operations and $180,000
worth of equipment replacement.” Any
surplus generated in Alaska should be
used to establish and maintain a simi-
lar level of reserve.

The increase your committee pro-
poses is justified for the following rea-
sons:

1. The growth of Bar related expenses
will far outstrip Bar related revenue
over time unless dues are increased.

2. Bar dues of $300 will have been in
effect for twelve (12) years by the time
any increase in dues is approved.

3. Other Bars have combined dues
and fees at higher or similar levels.
Connecticut is $640, the Virgin Is-
lands*8 is $600, Delaware is $500, Cali-
fornia* is $478, Hawaii* is $410, and
Utah* is $350.

4. Other organizations, although dis-
similar, call for sizable dues commit-
ments from their members. For exam-
ple, members of the Alaska State Medi-
cal Association (a voluntary organiza-
tion with a membership of approxi-
mately 48% of the physicians licensed
to practice in Alaska) pay dues of $650
a year. Full-time teachers belonging to
the Alaska branch of the National Edu-
cation Association (NEA) pay $634 per
annum, and members of the general
government bargaining unit — the
Alaska State Employees Association —
pay annual dues of $336. Neither
teachers nor state classified employees
enjoy incomes as high as those gener-
ally associated with the practice of law.

5. The increase contemplates only
$11 more a month in dues than is cur-
rently paid. Without intending to trivi-
alize the impact of this increase, it is
approximately $.36 a day, or less than

Continued on page 8
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Researching local laws? Here's a primer

BY SCOTT A. BRANDT-ERICHSEN

From time to time attorneys
may find themselves involved in
a case which deals with provi-
sions of local law such as mu-
nicipal ordinances. Local provi-
sions may come into play in the
course of building contract dis-
putes from the perspective of
applying the local building code,
or in tort matters in the context
of conduct in violation of an or-
dinance. While few practitioners
spend a majority of their time
working with issues which touch
on municipal legislation, most
practitioners can benefit from
understanding how to get the
most from municipal provisions
when they apply.

As with many statutory provi-
sions, municipal ordinances are
often unclear on their face and
may be clarified through a re-
sort to the legislative history.
For the Municipality of Anchor-
age, extensive legislative history
information is available, al-
though access to the information
is not widely understood. This
article explains the methods to
access Anchorage legislative his-
tory. For other communities
similar methods may be utilized.
A brief consultation with the
Clerk for the appropriate local
government unit can identify
the form in which local legisla-
tive history is available.

The Municipality of Anchorage
has five separate types of leg-
islative documents with varying
levels of binding authority. The
highest is the Municipal Char-
ter. The three types commonly
used by the Assembly are mu-
nicipal ordinances (whether
codified or not), municipal res-
olutions, and assembly memo-
randa. Finally, the Municipal

Code of Regulations is a legisla-
tive type promulgated by an ex-
ecutive or administrative group
and approved by the Assembly.

Charter and ordinance

For researching Charter in-
formation or legislative history
of the Anchorage Municipal
Charter, the primary sources
are the Charter Commission
minutes and tapes. Copies of the
Charter Commission minutes
are lodged with the Municipal
Clerk's Office, the Anchorage
Loussac Library and the Con-
sortium Library at the Univer-
sity of Alaska, Anchorage.
Copies of tapes of the Charter
Commission meetings are lo-
cated in the Alaska collection at
the Loussac Library in Anchor-
age.

Ordinances may appear either
in the Municipal code or as un-
codified restrictions such as spe-
cial limitations on plat docu-
ments. Any ordinance which is
adopted by the Anchorage Mu-
nicipal Assembly is accompanied
by an assembly memorandum
which summarizes the purpose
and effect of the ordinance.
Minutes of Assembly meetings
at which an ordinance is consid-
ered as well as copies of assem-
bly memorandums relating to
particular ordinances are main-
tained either on microfiche or
hard copy in the Anchorage Mu-
nicipal Clerk's Office.
Memoranda and resolutions

The assembly memorandum is
intended as a recommendation
for action which provides a ra-
tionale and clarification of the
proposal. Occasionally this plain
statement of the intent behind
an ordinance may reveal a dif-
ferent intent than that which
appears in the text of the ordi-
nance..

Further legislative history
may be discovered from a sum-
mary of economic effects. Each

ordinance approved by the An-
chorage Municipal Assembly is
required to have a summary of
economic effects unless the As-

sembly waives the requirement.
This summary is intended to
state the anticipated financial
impact on the community.
Where the application of an or-
dinance has a financial impact
grossly inconsistent with this
statement of economic effects,
the intended level of financial
impact may be relevant.

The second method by which
the Anchorage Assembly may
legislate is through assembly
resolutions. A resolution is uti-
lized as a statement of official
position or as a method for ap-
propriating funds. A resolution
is also the legislative method for
amending the Anchorage Mu-
nicipal code of Regulations.

Resolutions, like ordinances,
are accompanied by an assembly
memorandum to provide the ra-
tionale and clarification of the
resolution. Resolutions are not
binding except to the extent
they authorize a course of ac-
tion, approve regulations or ap-
propriate funds. No statement of
economic effects is required for a
resolution.

An assembly memorandum, in
addition to providing the ratio-
nale behind an ordinance or res-
olution, may be used to approve
a contract, grant agreement,
award of a contract, a lease or
amendment to any of these
items. When used in this context
the assembly memorandum be-
comes an operative legislative
document.

Municipal code

The final form of municipal
legislation in Anchorage is the
Anchorage Municipal Code of
Regulations. Provisions in the
Municipal Code of Regulations
are initially proposed by an ad-
ministrative department, board
or commission. Much of the leg-
islative history behind a regula-
tion will be contained in min-
utes of the meetings at which

EXPERT MEDICAL TESTIMONY

* Addiction Medicine
 Aero Medicine

o Allergy

» Anesthesiology

« Blood Banking

« Cardiology

» Cardiovascular Surgery
¢ Clinical Nutrition

« Colorectal Surgery
e Critical Care

« Dentistry

« Family Practice

« Forensic Odontology
« Gastroenterology

« General Surgery

* Genetics

* Geriatric Medicine

* Gynecology

* Hand Surgery
« Hematology

¢ Immunology

* Gynecologic Oncology

 Neuropathology

* Neurapsychology

« Neuroradiology

« Neurosurgery

* Nursing

« Obstetrics

« Occupational Medicine
* Oncology

« Ophthaimic Pathology
» Ophthalmology

« Orthodontics

* Pediatric Critical Care

o Pediatric Dermatology

« Pediatric Emergency Medicine
« Pediatric Endocrinology

« Pediatric Gastroenterology

* Pediatric Hematology

* Pediatric Infectious Diseases .
« Pediatric Intensive Care

* Pediatric Nephrology

* Pediatric Neurology

* Pediatric Oncology

* Plastic Surgery

* Podiatric Surgery

* Psychiatry
 Psychopharmacology

* Public Health

» Puimonary Medicine

* Quality Assurance

» Radiation Therapy
 Radiology

* Reconstructive Surgery
 Renal Transplantation Surgery

the applicable board or commis-
sion considered the issue. After
arriving at a consensus, the
board, commission or executive
department forwards a resolu-
tion to the Assembly for the
adoption of appropriate regula-
tions. In the event that the reg-
ulations provide for a fine or
penalties which require an ordi-
nance for implementation, the
Assembly adoption of the regu-
lations must be by ordinance. In
either case, an assembly memo-
randum will accompany the
proposed regulations explaining
the rationale behind the pro-
posed regulations.

If an issue acted upon by the
Anchorage Municipal Assembly
is of such importance that it is
worthwhile to obtain a tran-
script or tape of the exact pro-
ceedings before the Assembly,
tapes of all Anchorage Assembly
meetings are stored in the Mu-
nicipal Clerk's Office. Copies of
these tapes may be obtained for
a fee of $6 per tape.

Other communities may have
different procedures for han-
dling municipal legislation, but
it is likely that some documen-
tation of municipal legislative
intent is available in most cases.
If a client approaches you with a
claim which may be effected by
local municipal provisions, the
information which may be ob-
tained through examining the
legislative history of those pro-
visions is often worth the effort.
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GETTING TOGETHER

It is all well and good to talk
about principled negotiations,
where everybody looks for a win -
win solution. But what about those
negotiations that we all experience
where the adversary is a truly diffi-
cult person? What if they have no
interest in mutual problem solving,
but are looking only to bowl you
over with their stubbornness? What
if you want to say yes, but they will
only say no?

Roger Fisher and William Ury of
the Harvard Negotiation Project
started a minor cottage industry
with the success of their bestseller
Getting To Yes. (Penguin Books,
1981). The latest sequel is by
William Ury alone, entitled Getting
Past No - Negotiating with Difficult
People (Bantam Books, 1991).

Ury says there are five barriers to
cooperation with a difficult person.
They are: "...his negative emotions,
his perceived power, and your reac-
tion." Taking each barrier in turn,
the strategies of Getting Past No
are: 1.) Don't react, 2.) Disarm your
opponent, 3.) Change the game, 4.)
Make it easy to say yes, and 5.)
Make it hard to say no.

Going to the balcony

The first step in Getting Past No
is not to react to the other side's
negative tactics without carefully
thinking things through. :

Three initial reactions to being
attacked are to strike back, to give
in, or to break off the negotiations
altogether. The first two reactions
are usually destructive, while the
third comes with a high cost, even
though it may be the best eventual
outcome in some circumstances.
Ury presents a fourth option, which
he calls "going to the balcony." Go-
ing to the balcony means deliber-
ately distancing yourself from your
natural impulses and emotions. In-
stead of immediately reacting, you
step back, collect your wits, and try
to see the situation objectively.

On the balcony you can identify
the interests underlying both your
own and your adversary's current
positions. You can identify your
best and worst alternatives to a ne-
gotiated agreement, and if possible
those of your adversary as well.
You can then decide whether you
want to continue with the negotia-
tions or break them off.

Going to the balcony is the best
strategy for initially dealing with
the three most common tactics of
difficult  people. They are
stonewalls, attacks, and various
kinds of tricks. The first step in
dealing with such tactics is to iden-
tify them. Most of the success of
these tactics depends upon your not
knowing what is being done to you.
Distancing yourself, if only for a
moment, is the best way to give
yourself the time necessary to rec-
ognize such tactics for what they
are.

There are numerous ways to
which one can go to the balcony.
Counting to ten, or 100, is one sim-
ple method. Just saying nothing is
often the best response in the mid-
dle of heated negotiations. Or go
back and review the discussion, to
make sure you understand it and to
give you time to think things
through.

Asking for a break is another
possibility. Even such simple things
as taking notes or appearing a little

By Drew Peterson

obtuse about the discussions can
slow down the negotiating process.
The essential rule is not to let your-
self be hurried; to not make any
important decisions until you have
thought things through.

Step to their side

The second step of Getting Past
No is to step to your adversary's
side of the negotiating table. Treat
your adversaries with respect, no
matter how they may be treating
you. Listen actively to what they
are saying. Paraphrasing and ask-
ing for corrections is a simple
method of making sure that you
understand, while also letting your
adversaries know that you are lis-
tening respectfully. It is important
to acknowledge your adversary's
point, even if you do not agree with
it.

Acknowledging the other side's
feelings is also helpful, as long as
you do so sincerely and in an un-
condescending way. It is important
to remain calm and confident while
also treating the other side with
courtesy. Agree with as much as
possible, but without conceding.
There are usually many issues that
you agree upon, in addition to those
few that you do not. In this way you
can "accumulate yeses." Each yes
you obtain builds that much more
momentum for a complete agree-
ment.

It is also important to tune in to
your adversary's wavelength
through the negotiation process.
Most people relate to things
through either visual ("I see what
you mean"), auditory ("I hear what
you are saying"), or kinesthetic ("I
have a good feel for that") terms. If
you are able to relate to things in
similar ways, it will increase your
rapport and their respect for you.

Finally, negotiating side by side
means to express your views with-
out provoking. Ury talks about
changing from a either/or to a
both/and mindset. In this way you
can acknowledge the other side's
view and, without challenging it,
express a contrary one. Similarly
he suggests changing buts to yes. . .
and, and using I-statements instead
of you-statements. I-statements fo-
cus on your needs, concerns, feel-
ings and desires, not on your ad-
versary's shortcomings.

Change the game

The third step of Getting Past No
is to reframe confrontational tactics
and attacks in a form that directs
attention back to the problem of
satisfying both sides' interests.
Even if your adversaries are not
trying to solve the problem, act as
though they were. Such reframing
works because every message is
subject to different interpretations.
If you interpret the message re-
ceived in a positive way the other
side will often go along.

Strategies for reframing include
asking problem solving questions,

like "why," "why not" or "what if."
Asking for your opponent's advice
can be particularly helpful. Asking
"what makes that fair?" can be a
good start to discussing standards
of fairness. Questions should be
open-ended. And don't be afraid to
use silence thereafter. The discom-
fort of silence will often get you an-
swers that would otherwise be re-
sisted.

The toughest tactics to reframe
are dirty tricks. Such tricks take
advantage of common assumptions
made in good-faith negotiations.
Thus a primary concern is to iden-
tify such tricks before they harm
the negotiating process. Once iden-
tified, it may be best to play along
with them. That is to say, "Play
dumb like a fox." By asking clari-
fying questions and making rea-
sonable requests based on the as-
sumptions included in the trick,
you often can turn the situation to
your advantage. For example,
having repeatedly assured you that
there is nothing to worry about as
to a certain promise, your adver-
sary will find it very hard to resist
a provision for full security.

If dirty tricks continue to present
themselves in the negotiation pro-
cess, however, it will then become
necessary to formally negotiate
about the rules of the game. Ury's
formula is to first bring the issue
front and center, doing so as much
as possible in a non-accusatory
way. Then you may need a full-
fledged negotiation about the rules
of the game. Negotiate about the
process just as you would about the
substance, namely by identifying
the underlying interests, generat-
ing options for how best to negoti-
ate, and then agreeing upon stan-
dards of fair behavior. Without di-
rectly questioning your opponent's
honesty, discuss the fairness of par-
ticular tactics. Once you have
agreed on the rules you can return
to negotiating over the substance in
a more constructive and productive
manner.

Build them a golden bridge

The forth step of Getting Past No
is to make it easy for your
adversary to say yes. Ury quotes
Sun Tzu's advice to "build your ad-
versary a golden bridge to retreat
across.” According to Ury, there are
four main reasons for impasse,
namely: :

— Not my idea

— Unmet interests

— Fear of losing face, and

— Too much too fast

Instead of pushing your opponent
towards an agreement, Ury sug-
gests that you do just the opposite.
You need to draw in the direction
that you want your adversary to
move. You do this by reframing a
retreat from your adversary's posi-
tion as an advance towards a better
solution.

Ury tells the story of how Steven
Spielberg, as a teenager, converted
a neighborhood bully into a friend
by casting him in a homemade
movie as a war hero. Similarly, to
build your opponent a golden bridge
you need to involve him in the
search for a mutual solution. Ask
for and build upon your opponent's
ideas, as much as possible. Ask for
constructive criticism. Offer your
opponent a choice. Satisfy his un-
met interests, as much as possible.

To avoid impasse, it is necessary
to jettison three common assump-
tions: that your opponent is irra-
tional and can't be satisfied; that
all he basically wants is money;
and that you can't meet his needs
without undermining yours. Usu-
ally none of these things is true.
But remember to not overlook basic
human needs. And don't assume a
fixed pie. There are usually some

low-cost high-benefit trades that
can be made.

It is extremely important to help
your opponent to save face. Many a
mutually agreeable deal has been
lost when this did not occur. Help
your opponent to back away with-
out backing down. You can do this
in a number of ways. Show how cir-
cumstances have changed. Ask for
a neutral third party recommenda-
tion. Point to a standard of fair-
ness. Ury asserts that you should
actually write your opponent's vic-
tory speech, figuratively if not
literally, as a way of pulling him
towards the solution that you want
to reach.

And go slow in the final critical
moments. Often a rush to the finish
will scare off an otherwise willing
negotiator. Being sure of clarity
during the essential final steps will
also help avoid future disagree-
ments.

Bring them to their senses, not
their knees

The final step of Getting Past No
is to make it hard for the other side
to say no. This is perhaps the most
dangerous of the steps in Ury's
analysis, because when all else fails
the temptation is to abandon the
problem-solving game and return to
the power game. The power para-
dox, however, is that the harder
you make it to say no, the harder
you also make it to say yes. We can
win the battle and lose the war by
destroying an important relation-
ship.

Ury's formula is to use power
constructively rather than destruc-
tively. Instead of using power to
bring our opponents to their knees,
to obtain victory, we can use power
to bring them to their senses; to
find mutually satisfactory solu-
tions.

Power can be used to educate
your opponents, until they recog-
nize that the best way to satisfy
their interests is to cross your
bridge. Educate your opponent to
the consequences of failing to agree.
Ask  reality-testing  questions.
Warn, but don't threaten. Demon-
strate your own best alternatives to
a negotiated agreement (BATNAs).
You may even need to begin to im-
plement such alternatives, but
keeping the door open to continued
discussions as you do so. If you do
deploy your BATNAs, remember to
use the minimum power necessary
to accomplish the job.

Certainly you can and should use
your own power to neutralize your
opponent's attacks. Tapping the
force of coalitions with third parties
can often be an effective way of
doing so, without being overly
threatening. Forge coalitions with
other interested parties. Use third
parties to stop attacks. You can
also use third parties like media-
tors, to help the negotiation pro-
cess. Even when you can win, you
should negotiate. Let your oppo-
nents know that there is a way out
of the power game if they are inter-
ested.

If you are looking for a long term
relationship, and an agreement
that will last, it is particularly im-
portant to aim for mutual satisfac-
tion rather than victory.

Resist the temptation to bring the
other side to their knees. Bring
them to their senses, instead.
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JurisPrRUDENCE

With tax season upon us, it
seems timely to report on a re-
cent Supreme Court decision re-
garding sales taxes and the
liquor industry. The case has
serious implications for future
taxation by local governments
throughout the state. For more
details, read on.

In Lagos, et al v. Sitka, the
Alaska Supreme Court deter-
mined that existing law pro-
hibits a municipality from tax-
ing alcoholic beverages at a dif-
ferent rate than that for other
commodities. '

The facts of the case are
straightforward and were not at
issue. The challenge for the
Court was determining the
Legislature's intent when it
amended the statute governing
sales taxes on alcohol in 1985,
and expressly prohibited com-
.munities from establishing sales
taxes applicable only to alcohol
AS 04.21.010(c).

At issue in the case was the
validity of a Sitka ordinance
which exacted a 4 percent con-
sumer sales tax upon alcohol IN
ADDITION TO the 4 percent al-
ready levied on the sales of all
commodities.

The City and Borough of Sitka
had included the additional tax
on alcohol in response to a ballot

proposition passed by the Sitka
voters. The resulting revenue
was to be dedicated toward the
prevention and treatment of al-
cohol and drug abuse in Sitka.

However, various business
owners and businesses which
sold alcohol challenged the le-
gality of the ballot proposition
and the ordinance. They argued
that state law prohibits a dis-
criminatory sales tax rate on
alcohol. The lower court dis-
agreed and proceeded to grant
summary judgment to Sitka.
The alcoholic industry appealed.

On appeal, the parties rear-
gued the same issue: whether
the language of the statute
which explicitly bars imposition
of a sales tax solely on alcohol
also prohibits taxing alcohol
sales at a different (higher)
RATE than that applied to other
commodities.

The Alaska Supreme Court
considered the legislative his-
tory of the statutory provision
and noted a degree of ambiguity.
The Court also considered a re-
lated provision which grandfa-
thered the higher alcohol tax
rate then in effect (1985) in the
communities of Craig, Juneau
and Kotzebue. The Court
unanimously concluded that the
Sitka ordinance violated the

By Daniel Patrick O'Tierney

statute by taxing alcohol sales
at a 4 percent higher rate than
sales made on other commodi-
ties.

In short, the Court concluded
that the Legislature intended to
prohibit discriminatory sales
taxes, whether in the form of
rate differentials OR solely af-
fecting alcoholic beverage sales.
By implication, the likely out-
come may be a shortfall of ex-
pected revenues for any local
governments which currently
tax alcohol sales at a higher rate
than other items. Further, even
the three communities with the
grandfathered (higher) alcohol
tax rate will not be able to raise
the alcochol tax in the future
unless the rate for other com-
modities is raised to the same
level.

Interestingly, the City of Fair-
banks currently has an alcohol
sales tax (5 percent) which is
LOWER than its bed tax (8 per-
cent). Arguably, under a literal
reading of the Court's decision
in the Sitka case, any alcohol
tax must be EQUAL TO the
sales tax on other commodities.
Otherwise, the rate would be
differential and, presumably,
invalid.

As of this writing, no legisla-
tion has been introduced that

would amend existing law to ex-
plicitly provide for a differential
tax rate for alcohol sales.
Meanwhile, those who advocate
a sin tax on alcohol users to pay
for the social problems associ-
ated with alcohol misuse and
abuse will have to settle for a
tax rate equal to that imposed
on any other commodity.

The preceding article is reprinted
with permission of Alaska Business
Monthly for which the author has writ-
ten a regular column on legal matters of

interest to the business community since
1986.
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Introduction

Most of us have seen it too many
times. A claim is made or a lawsuit
is filed against a client who believes
that insurance is in place that
should cover the claim or suit.

A review of the policy and related
insurance documents suggests that
the client's point of view is well
founded. Nevertheless, the "good
hands," "good neighbor," or "on your
side . . . " people decide to deny cov-
erage, defend, or investigate only
upon a broad reservation of rights,
and, to further exhibit their con-
cern over your client's plight, bring
suit against your client in federal
court for declaratory relief. The
client, having paid monthly for the
"peace of mind" born of a good in-
surance program is bewildered at
best and financially devastated at
worst. The client is facing litigation
on at least two fronts and, win,
lose, or draw, can expect to pay sig-
nificant attorney's fees. A.R.C.P. 82
will do no more than partially miti-
gate this situation, and then only
after the fact. If this scenario is be-
setting any of your clients, you'll
love the landmark case from
Washington state that I will dis-
cuss in the paragraphs that follow.
Insurers: Beware the Supple-
mentary Payments Clause!

Olympic Steamship Co. v. Cen-
tennial Insurance Co., 811 P.2d 673
(Wash. 1991) was decided by the
Supreme Court of Washington in
late May of 1991. A claim had been
made against Olympic by certain
salmon packers, alleging that
Olympic had damaged certain cans
of salmon warehoused in Olympic's
facilities. Olympic tendered the
claim to its insurance company,
Centennial. Centennial denied cov-
erage. Olympic sued Centennial.
Centennial's coverage denial was
determined to be without merit,
and the trial court awarded attor-
ney's fees to Olympic. The trial
court made the fee award, previ-
ously unprecedented under Wash-
ington law, in reliance upon sup-
plementary Payments paragraph D
of Centennial's insurance policy.
The paragraph in question provided
that:

"The Company will pay, in addi-

* Kk %

reasonable expenses incurred by
the insured at the Company's re-
quest in assisting the Company in
investigation or defense of any
claim or suit...."
Id. 680-81.

While the salmon packers never
actually sued Olympic, the court
held that their claims for reim-
bursement provided a sufficient ba-
sis for an award of attorney's fees
under the language of the supple-
mentary  payments clause in
Olympic's policy issued by Centen-
nial.

"Other courts have recognized that

disparity of bargaining power be-

tween an insurance company and its
policyholder makes the insurance
contract substantially different from
other commercial contracts. Hay-
seeds, Inc. v. State Farm Fire & Ca-
sualty, 352 SE.2d 73, 77 (W. Va.
1986). When an insured purchases a
contract of insurance, it seeks protec-
tion from expenses arising from liti-
gation, not 'vexatious, time-consum-
ing, expensive litigation with its in-
surer.' 352 S.E.2d at 79. Whether the

By Michael Schneider

insured must defend a suit filed by
third parties, appear in a declaratory
action, or as in this case, file a suit
for damages to obtain the benefit of
its insurance contract is irrelevant.
In every case the conduct of the in-
surer imposes upon the insured the
cost of compelling the insurer to
honor its commitment and, thus, is
equally burdensome to the insured.
Citations omitted.

Id. at 681, )
The court reasoned that the phi-

losophy expressed in the preceding

quotation, coupled with the terms
of Supplementary Payments para-
graph D, supported its decision to
grant an award of attorney's fees. It
further reasoned that the allowance
of such an award would encourage
prompt payment of claims citing
Hayseeds, Inc. v State Farm Fire &

Casualty, 352 So. 2d 73, 79 (W. Va.
1986).

The Washington supreme court
went on to expressly overrule
Farmers Ins. Co, v. Rees, 638 P.2d
580 (Wash. 1982), wherein the
same court had previously held
that a wrongful denial of coverage
would not subject a carrier to lia-
bility for the insured's attorney's
fees and that such a claim could
only be founded upon breach of the
duty to defend.

Alaska Law: We're Most of the
Way There Already

Our supreme court has, on many
occasions, concluded that the "all
costs” provision of the typical sup-
plementary payments clause means
that Civil Rule 82 attorney's fees
taxed as ‘costs”" of the action
against the losing party are covered
by the insurance contract, even
where such coverage extends bene-
fits to the insured far beyond the
policy limits. See for example Lib-
erty National Ins. Co. v. Eberhart,
398 P.2d 997, 999 (Alaska 1965),
McDonough v. Lee, 420 P.2d 459,
463 (Alaska 1966), Weckman v.
Houger, 464 P.2d 528, 529, 530
(Alaska 1970), and Continental Ins.
Co. v. Bayless & Roberts, Inc., 608
P.2d 281, 285, n. 5 & 6, 291, n, 15
(Alaska 1980), Salmine v. Canagin,
645 P.2d 148, 150, n. 8, (Alaska
1982), and Schultz v. Travellers In-
demnity Co., 754 P.2d 265, 266, 267
(Alaska 1988). :

The disparity of bargaining power
between the insured and the insur-
ance company focused upon by the
Washington court in Olympic has
long been recognized by the Alaska
Supreme Court as the rationale be-
hind the rule that an insurance
policy is a contract of adhesion and
will be construed to provide "the
coverage which a lay person would
have reasonably expected, given a
lay interpretation of the policy lan-
guage." See Stordahl v. Government
Employees Ins. Co., 6564 P.2d 63,
66 (Alaska 1977), O'Neill Investiga-
tion v. Illinois Employers Ins. of
Wausau, 636 P.2d 1170, 1177
(Alaska 1981), and Stewart-Smith
Haidinger, Inc. v. Avi-Truck, Inc.,
682 p.2d 1108, 1118 (Alaska 1984).

There can be little doubt that our
supreme court recognizes the
problem recently solved by the
Washington Supreme Court in the
Olympic Steamship case:

We note potential problems in Cri-
terion's selection of "independent”
counsel for Velthouse. See San Diego
Navy Federal Credit Union v. Cumis

Ins. Society, 162 Cal. App. 3d, 358,
208 Cal. Rptr. 494, 506 (1984) (an in-
surer proceeding under a reservation
of rights must allow the insured to
select its own counsel at the insurer's
expense). However, we express no
opinion on this issue at this time.

See Criterion Ins. Co. v. Velthouse,

732 P.2d 180, 181, n. 2 (Alaska

1986).

In the insurance bad-faith con-
text, our supreme court has held
that a claimant is entitled to all ac-
tual detriment proximately caused
by a carrier's wrongful conduct. See
State Farm Fire & Casualty Co. v.
Nicholson, 777 P.2d 1152, 1158
(Alaska 1989). Our supreme court
has addressed attorney's fees as an
element of recoverable damages in
a bad-faith case in only one matter
since Nicholson. In Alaska Pacific
Assurance Co. v. Collins, 794 P.2d
936 (Alaska 1990), the supreme
court determined that Collins could
not be awarded attorney's fees in-
curred during his bad-faith litiga-
tion with AlPac. Id. at 1148-49.
Collins had also been awarded at-
torney's fees incurred by him in de-
fending a separate claim that AlPac
should have arguably defended at
its expense. The fee award for the
separate claim required reversal for
other reasons set forth in the opin-
ion. Nowhere in the opinion did the
supreme court specifically criticize
the fee awarded for defense of the
separate claim. Instead, the court
indicated that Collins could not ob-
tain attorney's fees incurred in the
bad-faith litigation and in addition
to Rule 82 attorney’s fees that the

trial court had awarded regarding
that same litigation. Id. at 949. The
issue of whether or not attorney's
fees are recoverable as an element
of damage in bad-faith litigation is
currently before the supreme court
in Hillman v, Nationwide Mutual
Fire Ins. Co., Supreme Court Case
No. S-4555. Briefing in that case
should be complete within the next
number of weeks.
Conclusion

The Supreme Court of the State
of Washington has elected to put
some teeth behind its public policy
pronouncements regarding an in-
surer's obligations to its insured.
Alaska common law extended expo-
sure for a partial award of attor-
ney's fees pursuant to A.R.C.P, 82
long before the recent Washington
decision and provides a perfect
foundation for extending the
Alaska rule consistent with this
landmark Washington case.
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« Dues increase would begin in 1993

Continued from page 3

the cost of a good cup of coffee. Assum-
ing approval of a dues increase to the
$450 level, the cost of practicing law in
Alaska will approximate $1.23 a day,
which is less than a large order of fries
at your favorite fast food restaurant.
FOOTNOTES

1For clarity, all figures used in this
report are approximations. In 1986, the
Board of Governors, following the lead
of many other bar associations and the
recommendation of its auditor, created
an equipment replacement reserve of
$50,000 and a working capital reserve
of $200,000. The amounts reserved are
not included in this figure.

2South Dakota, which has a 1/2 time
discipline counsel to handle complaints
against 1,900 licensed attorneys.

3These figures, which should be
viewed with caution, were taken from
several data sources, most of which
were compiled by the American Bar As-
sociation. Alaska Bar Association staff
in the course of this review verified
some of these figures but at the same
time, confirmed discrepancies not only
in the numbers recited but in the
methodology employed in reporting the
statistics. In any event, the figures con-
cerning bar membership above reflect

GAIN/LOSS WITH $500 BAR DUES
1992 Unapp. Capital & Reserves $278,000

400

Unapp. Capital
Consumed
3rd Qtr 2001

All Capital Reserves
Consumed
2nd Qtr 2002

1993 1994 1995 1996

1997 1998 1999 2000 2001

K800 Nuas Effactive 1993

total membership, both active and inac-
tive. Using active membership figures
only, the ratio of discipline counsel to
active members in Alaska becomes 1 for
every 829 attorneys, while Hawaii's is 1
for every 953 attorneys. Using only ac-
tive in-state membership as a criteria,
then the ratio for Alaska becomes 1 dis-
cipline counsel for every 702 active in-
state attorneys.

4CLE income as a percentage of ex-
pense in 1984 was 48%.

e revenue to expenses ratio is also
affected by increased printing costs,
mailing costs, hotel meeting space and
food service.

6Assuming current attendance re-
mains steady.

"The committee recommends that
Bar staff seek the advice of members of
the association knowledgeable in com-
puter science BEFORE making com-
puter related expenditures from the re-
serve account.

8*Unified bar association.

~~ For a copy of the referenced ex-

hibits, contact Deborah O’'Regan at
the bar office.

S
nLl

President, and Mickale Carter.

NEXT MONTH: More dues commentary, Convention news,
state court trends, more on the ABA Midyear Meeting, a
new West Side Bar, and the return of the Editor,

In Memorium

Ed Merdes: Fairbanks country lawyer

BY RALPH BEISTLINE

Ed Merdes stood out from the
crowd. As a lawyer he excelled.
Although Ed liked to introduce
himself as just a “"country
lawyer," his legal skills were in-
stinctive and well tuned. His
courtroom style was both unique
and effective. Ed would respond
to- a favorable ruling by the
court with a friendly "That's
Right, Your Honor" and would
totally charm jurors.

Ed's legal career in Alaska be-
gan in 1951 when he served as a
law clerk in Juneau, and con-
tinued until his death on De-
cember 5, 1991. At that time he
was an active partner in the
Fairbanks law firm of Merdes &
Merdes which he operated with
his son Ward. During his 40-
year career Ed worked briefly
for both the State of Alaska and
the City of Fairbanks. He served
in the Alaska legislature and
loved politics. Mostly though, Ed
was a "country lawyer."

Merdes, however, was far
more than a lawyer. He was a
genuinely good person. He al-
ways exhibited warmth, friend-
liness and energy. He was an in-
tegral part of the Fairbanks
community and possessed a
deep love for the State of
Alaska.

Ed was also a dedicated family
man. He was very proud of his
wife and children and spoke of-
ten of how he taught his sons to
pitch by putting up an old tire in
his back yard and then paying
them five cents for each ball
they could get through the tire.

Ed Merdes

Ed was also concerned about
the youth of the community and
was very active in the Boy
Scouts of America. He directed
much of his energies to ex-
panding scouting into the Bush
and the Native communities and
was very persuasive as he en-
listed others to assist him in
this cause. In addition, Ed was a
strong supporter of community
athletics; he was also active in
his church and in innumerable
community projects.

In its editorial of December 10,
1991, Ed was described as "a
man of smiles and action” by the
Fairbanks Daily News-Miner.

Certainly a fitting description
for Ed Merdes was the type of
person that would always have
an encouraging comment to

make and who could generate
inspiration with the wink of an
eye.

In recent years Merdes would
appear occasionally on television
in 60-second spots entitled "The
way I See It." Although many
others expressed their views in
this forum, Merdes' excitement
and energy seemed to leap from
the screen and would always
leave the viewer with a smile.

Ed’s funeral was held in Fair-
banks, on December 10, 1991.
Keynoted speakers

others who expressed admira-
tion and respect for this dy-
namic civic leader.

Although Ed will be missed,

his life served as an inspiration

to many. Certainly Alaska is
better for having known him.

included
Governor Walter J. Hickel and

Letter

I enjoy reading the Alaska Bar
Rag. The current format pre-
sents a wide range of interest in
a painless—frequently amusing
fashion. I consider it a sign of
mental health and maturity
that Alaska Bar members can
see the humor in many situa-
tions. Unlike some Bar Associa-
tion publications—(did I men-
tion I'm also a member of the
Oregon Bar?) I do not have to
force myself to slog through the
Alaska Bar Rag.

Keep up the upbeat format.

Beverly St Sauver

. Don'tlet
6( Cash (9

B?YO ) ‘

Downfall!

All business deals of $10,000 or
more in cash, or its equivalent,
must be reported to the IRS
within 15 days! Please call
1-800-829-1040.

A pubic service of R':‘:sze'
this publicationandthe  Service




Services for longtime Juneau
attorney and community leader
Frederick Orlebar Eastaugh
were held 2:30 Friday, February
21 at the Northern Light United
Church in Juneau. A reception
followed at the Juneau Yacht
Club, Aurora Boat Basin.

Mr. Eastaugh, 78, died Febru-
ary 17 at his Auke Bay home.

I\

MEMORIUM

Born in Nome in 1913, East-
augh spent his childhood in San
Francisco and Seattle. He re-
ceived his B.A. from the Univer-
sity of Washington in 1937. He
worked his way through college
as a freight clerk and purser on
the passenger liners of the
Alaska Steamship Co. That
work rekindled his love of
Alaska. He was an accountant
for Pan American World Air-
ways in Juneau, Fairbanks, San
Francisco, and Seattle from
1940 to 1946.

He met his future wife, Carol
Robertson, in 1933 in Juneau
while he helped build St. Ann's
Hospital Harris Street addition.
They married in Seattle August
8, 1942.

While working for Pan Am in
Seattle, Fred Eastaugh was a
registered law clerk for Medley
& Haugland. In 1946 Eastaugh
and his family returned to
Alaska where he became a reg-
istered law clerk for R.UE.
Robertson. He passed the
Alaska bar examination and be-
came an associate with Robert-
son & Monagle in 1948; in 1958,
he became a partner in Robert-
son, Monagle & Eastaugh. He
served as senior partner, direc-
tor and managing partner of
that firm and retired in 1988.
He was admitted to the Alaska
District Court in 1948, the
United States Court of Appeals
for the Ninth Circuit in 1956,

and the United States Supreme
Court in 1958. His practice en-
compassed corporate, mining,
fishing, timber, municipal and
probate law.

He was a Fellow and life
member of the American Bar
Association Foundation, was a
member of the American College
of Probate Counsel, was for
seven years a Commissioner on
the National Conference of
Commissioners for Uniform
State Laws, was a member of
the Rocky Mountain Mineral
Law Foundation from 1968, had
been a delegate to the Ninth
Circuit Judicial Conference, had
been municipal magistrate for
Juneau 1950-55, was Juneau
Municipal Attorney 1955-62,
and was a trustee for the Pacific
Legal Foundation 1983-86. At
the time of his death, Mr. East-
augh was a member of the advi-
sory board of the Juneau branch
of the National Bank of Alaska.

He was honorary Norwegian
Vice Consul and Consul for
Alaska 1951-86, was consular
agent and Vice Consul for the.
Republic of France 1953-85, and
was Alaska delegate to the
Union of Forest Research Orga-
nizations Congress in Oslo,
1975.

He had a long-standing inter-
est in mining, probably origi-
nating in the early Nome min-
ing activities of his father, Ed-
ward Orlebar Eastaugh, and his
granduncle, both graduates of
the Cornish School of Mines in
England. He was a member of
the Alaska Miners Association
from 1960 and the Northwest
Mining Association from 1976.
He became a director of the
Alaska Miners Association in
1989. He became director of
Alaska-Dano Mines Corporation
in 1958, and president of that
company in 1971. In 1991 East-
augh was appointed to the State

Minerals Commission. He was
well known in national mining
law circles.
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Pioneer Eastaugh served Southeastern

Eastaugh was a member of the
Alaska Territorial House of
Representatives from 1953-54.
He served as president of the
Univesity of Alaska Southeast
and served on its first advisory
board. He was Past Exalted
Ruler of Elks Lodge 420, a
member of the Washington
chapter of Alpha Delta Phi fra-
ternity, and was president of the
Alaska Chamber of Commerce
1955-56. Eastaugh was instru-
mental in coordinating the first
territorial symposium on the fu-
ture of Alaska oil development.
He was a commissioner of the
Joint Federal-State Land Use
Planning Commission 1974-76,

was a commissioner on the.

Oversight Committee for Alaska
National Interest Lands under
ANILCA 1984-86, and chairman
of the Juneau Planning Com-
mission 1955-62. He was active
in the Republican party and had
served as a delegate to the Na-
tional Convention.

Eastaugh developed his life-
long interest in photography
while sailing on the Alaska
Steamship lines. His pho-
tographs were exhibited in a
one-man show at the Seattle Art
Museum in 1934. In 1929, he
began skiing, a sport he avidly
enjoyed for 50 years. He skied
on Mt. Baker in the early years
of Washington skiing, in the old
Douglas Ski Bowl in Juneau,
and in Idaho, Colorado and Eu-
rope. In 1975, he won a Bronze
medal in a NASTAR race at
Elkhorn-Sun Valley in what
may have been the only ski race
he ever entered. He was one of
those instrumental in develop-
ing Eaglecrest Ski Area in
Juneau and the road that led to
it. He also enjoyed tennis,
swimming and gardening.

Fred Eastaugh also had a life-
long love of the sea. He built a
small boat at age 12 and sailed
it in the Alameda-San Francisco
Bay area. He was one of six
founders of Seattle's Corinthian

Yacht Club in 1942 and built a
22-foot Storey Sharpshooter
from plans in 1957 and took it
up the Taku and Stikine Rivers.
A member of the River Rats,
Eastaugh later owned one of the
first recreational sailboats in
Juneau.

Eastaugh received an hon-
orary Doctor of Humanities from

.the University of Alaska 1982,

the Royal Order of St. Olav,
Knight, First Class in 1969, and
‘a private audience with King
Olaf in 1976, Outstanding
Alaskan award from the Alaska
State Chamber of Commerce
1978, Outstanding Community
Citizen from Juneau Chamber
of Commerce 1980, Man of the
Year from Juneau Rotary Club
1971, and various legislative ci-
tations.

He is survived by his wife,
Carol, his two children, Robert
Eastaugh of Anchorage and Ali-
son Farnan of " Juneau, his
daughter-in-law, Patricia Ann
Eastaugh, and two grandchil-
dren, Carol Hughes Eastaugh
and John Frederick Eastaugh,
and several nieces and nephews.

Pallbearers were Doug Ackley,
Jim Clark, Bill Corbus, Dale
Henkins, Neil MacKinnon, Mary
Nordale, Bill Schmitz, and Tom
Stewart. Governor Walter J.
Hickel, Lt. Governor Jack
Coghill, Senator Ted Stevens,
Senator Frank Murkowski,
Elmer Rasmuson, Phil
Holdsworth and John Sandor
served as honorary pallbearers.

In lieu of flowers, the family
suggests donations in his mem-
ory to Hospice of Juneau (3256
Hospital Drive), Virginia Mason
Medical Center (Office of Devel-
opment, P.O. Box 34935, Seat-
tle, WA 98124) or to charities of
the donor's choice.

Former Alaska leader helped rebuild Valdez

Judge Harris R. Bullerwell,
84, died Nov. 21, 1991, at his
home in Rockland, Maine after a
long illness. He was a noted
lawyer and judge, with a career
in both Alaska and Maine. -

Born at Boston, Mass., Oct. 22,
1907, he graduated with honors
first in his class at Portland
University Law School in 1950.
He attended Judges College,
Reno, Nev. .

At the age of 78, he took a tax
course at the University of
Florida graduate school. He was
a partner in the law firm
LaBlanc & Bullerwell from 1950
to 1961 and taught Bar Review
from 1950 to 1959, which in-

cluded all subjects.

Mr. Bullerwell was judge of
Westbrook  Municipal Court
with  concurrent jurisdiction
with Superior Court from 1954
to 1958 and was admitted to
practice by the Supreme Court
of the State of Alaska in 1962.

He served as city attorney in
Fairbanks and was the legal ad-
visor for Valdez after the 1964
earthquake. He was on the
planning board that made the
new Valdez as it is today.

Mr. Bullerwell also served as
city attorney for Ketchikan and
was appointed the first perma-

nent district court judge at

Wrangell Petersburg Court. He

held court in the Indian village
of Kake, with his robe over a
heavy overcoat and gloves, and
a State Trooper beside him with
a side arm. Soon after, he had
the trust and respect of the vil-
lage.

Once, while in a serious con-
versation with an attorney he
was driving to the airport, he
suddenly realized he had passed

a school bus. He returned to

court, notified the Chief of

Police, called his Clerk of Court,
had a trial, and fined himself
the maximum penalty of $100.
This made the newspapers in
the lower 48 states through an
Associated Press story, and re-

sulted in several interviews.

For a hobby, he built houses in
the places he lived in Alaska,
and continued his building pro-
jects after he retired to Maine in
1976. He finished his last one in
his 80th year.

During World War II, he
served as a Chief Boatswain's
Mate in the Coast Guard,
aboard the Arundel from 1942 to
1945.

He was a member of the Cum-
berland, American, Tanana,
Ketchikan, Maine and Knox
County Bar Associations and
the National Council Juvenile
Court Judges.

VoteE: ApPrIL 10
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Inactive bar 'disenfranchised’' by Board

BY ROBERT MULLANEY

In the past year, several articles
in the Bar Rag have addressed the
Alaska Bar Association's financial
woes. Apparently, these articles
were intended to serve as "notice"
to the Bar's 2,400 active members,
warning them months in advance
to expect an eventual increase in
annual dues. The degree of the
Bar's solicitude toward its active
members makes sense. After all,
the Bar should try to keep its active
members informed about economic
issues that affect both the Bar's
budget and the members' own wal-
lets.

In stark contrast, one article
seems conspicuous by its absence
from the pages of the Bar Rag, an
article that would be of direct in-
terest to the inactive members of
the Bar. On December 19, 1990, the
Board of Governors amended the
Alaska Bar bylaws to double the
annual dues for inactive members
from $75 in 1990 to $150 in 1991,
This 100 percent increase in dues
made Alaska's inactive dues the
highest in the nation. At the same

time, the Board decided not to raise.

dues for active members, leaving
those dues at their current level of
$310, a level that has remained
constant since 1981.

No article in the Bar Rag even at-
tempted to offer any justification or
explanation for the dramatic in-
crease in dues.for inactive mem-
bers. My review of the Board's deci-
sion strongly suggests the reason
for the lack of an explanation —
there simply is no justification for
the Board's action. The motive for
the Board's action, on the other
hand, is readily discernible: It is
easier to double fees for inactive
members, who are afforded no rep-
resentation under Alaska law, than
it is to face political accountability
by increasing dues for active mem-

bers by even an insignificant
amount,.
The disenfranchised inactive
members

In December 1990, when inactive

dues were increased by 100 per-
cent, there were approximately
2,416 active members and 456 inac-
tive members of the Alaska Bar.
According to the Bar Association,
88 percent of the inactive members
lived outside the State of Alaska.

Alaska law requires that the nine
attorney members on the Board of
Governors be active members; the
other three members, who are not
attorneys, are appointed by the
Governor. (AS § 8.08.040). Inactive
members are not only ineligible to
serve on the Board, but also may
not vote for members of the Board
of Governors.or officers of the Bar
Association. (AS §§ 8.08.040,
8.08.060). While active members
have the power under AS § 8.08.090
to modify or rescind any bylaw or
regulation adopted by the Board of
Governors, inactive members have
no such power.

As illustrated below, this general
lack of representation for inactive
members raises a fundamental
question of the Bar association's
political accountability to its inac-
tive members. The December 1990
decision to double the dues for inac-
tive members without explanation
demonstrates that the Board has
ignored its fiduciary duties to the
Bar's inactive members.

The board that couldn't shoot
straight ;

In October 1990, the Board
struggled with the 1991 budget,
which had a projected deficit of
$215,870. At that time, the Bar had
a cash surplus of about $320,000.
Several Board members expressed
discomfort with the projected
deficit and sought ways to reduce
its size. Board members discussed a
potential increase in dues for active
members. While there was general
agreement that a dues increase in
the future appeared likely, the
Board did not want to raise dues
while the Bar still had a surplus.
Several members mentioned 1992
as the target year for an increase,
while others believed that the

Whatever
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increase could be postponed until
1993 or later. There appeared to be
a general consensus that the active
members should be put on notice

that an increase in dues was under

active consideration by the Board.

In fact, the Bar's President,
Daniel Cooper, addressed this issue
in the Bar Rag in January 1991.
‘According to Mr. Cooper, part of the
increased strain on the Bar's bud-
get came from the need for in-
creased staff to deal with attorney
discipline issues, and part was due
to increased costs for Continuing
Legal Education ("CLE") Programs,
which the Bar subsidized. He con-
cluded his column with the mes-
sage from the Board: Active mem-
bers can expect a dues increase in
1992 or 1993. Another Board
member Dan Winfree, repeated the
same message to active members in
the Bar Rag in May 1991,

Needless to say, the Board did
not exhibit the same kind of con-
cern or restraint regarding fees for
inactive members. The following
excerpt from the transcript of the
Board's meeting on October 27,
1990, demonstrates the cavalier
manner in which the Board ap-
proached this issue:

Unidentified Speaker: You got almost

500 people paying inactive dues right

now?

Unidentified Speaker: Yes.

Unidentified S1;e;z}zer: We've got
$50,000 sleeping there.

Unidentified Spe;z.k-er: We increased
the inactive dues to $150.00.

Lot o RS
give us $34,350.00.

That will

Ms. G’'Regan: And 1 think you should
realize that some people will resign
from the association if we raise our
dues...

Unidentified Spe.a.k-er: Then we get
$700 when they reapply for...
(Laughter)

Of course, $700 is the amount
that an inactive attorney who had
resigned would have to pay for the
Bar exam and character

investigation needed for readmis-
sion to the Bar.

What was the justification for the
dramatic 100 percent increase in
fees for inactive members? Were
inactive members, 88 percent of
whom live outside Alaska, flocking
like lemmings to subsidized CLE
classes? Was there a sudden in-
crease in disciplinary actions
against inactive members, who are
forbidden to practice law in the
state? Were inactive members, who
receive the Bar Rag six times a
year, suddenly an enormous drain
on the Bar's resources?

In a written response to my in-
quiry, Deborah O'Regan, the Bar's
Executive Director, stated the obvi-
ous: "There was not a study done to
determine the amount of increase
in dues for inactive members,
rather it was the result of a discus-
sion and vote at a Board of Gover-
nors meeting." My review of the
transcript of  the Board's
"discussion” at its October 1990
meeting revealed that the Board
displayed the same level of disre-
gard for inactive members as is
evident in the excerpted material
above.

In fact, the Board's main interest
at the October 1990 meeting was
the potential obstacle of notice re-
quired to change the bylaws. Ms.

O'Regan informed the Board mem-
bers that the proposed increase in
dues for inactive members would
not be effective for 1991 because
the Bar Association had already
printed up the dues notices. In re-
sponse, the Board decided to
reprint the dues notices for inactive
members. Ms. O'Regan then
pointed out the necessity of
amending the bylaws to increase
the inactive dues, which required
published notice. As she explained,
the notice could be published in the
November 1990 Bar Rag. After al-
lowing one month for comments,
the Board would have to approve
the dues increase at its January
1991 meeting. Unfortunately, dues
notices had to be mailed before
January 1.

The Board would not allow such
procedural niceties to stand in the
way. With no opposition, the Board
agreed to publish notice in the
November 1990 Bar Rag, to allow
30 days for comments, and to hold a
telephonic conference on December
19, 1990. The Board's decision to
raise the dues was a foregone con-
clusion:

Ms. O’Regan: And meanwhile,

we'll have printed up the dues no-

tices already, assuming that
you're gonna pass it regardless of
the comments you get.

Unidentified Speaker: It's not
that we made up our minds.
(Laughter)

In a telling exchange at the De-
cember 19 Board meeting, one
Board member asked: What was
the reasoning behind the proposed
increase?' Another member re-
sponded simply: "To raise money."
(emphasis added.) Sometimes real-
ity is better than fiction.

The June 1992 Bar Convention:
An Opportunity to Achieve a
Fair Dues Structure

At the June 1992 convention in
Anchorage, the Board of Governors
will again address the budget. issue.

In the interim, the Board has ap-
pointed a "Blue Ribbon" committee

to look into the possibility of a dues
increase for 1993. It is probably a
safe bet that no inactive members
sit on the committee.

Presumably, the issue of an in-
crease in annual dues for active
members will be on the agenda at
the June Bar convention. Active
members on the Board will have
the opportunity to debate the mer-
its of an increase. Active members
of the Bar can vote to modify or re-
scind the Board's action if they dis-
agree with it, and can vote for
Board members who will represent
their interests.

Inactive members are not pro-
tected by any of these democratic
safeguards. We were subjected to a
100 percent, increase in dues with
no political recourse. On behalf of
the Bar's inactive members, I ask
the Board squarely to face its

responsibility and to reduce the
dues for inactive members to an
amount that reflects our fair share
of the budget. Alaska's inactive
dues need not be the highest in the
country. Despite recent increases in
the cost of postage, the Bar Rag
just can't cost that much to mail to
us. Some of us might even be will-
ing to forego the pleasure of re-
ceiving the Bar Rag's scintillating
restaurant and movie reviews in
exchange for a return to reasonable
annual dues.
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Term vs.
Cash Value
Life Insurance

In 1991, the Charles J. Givens
organization came through
Alaska proclaiming its strate-
gies for financial success. One of
its strategies is for clients to buy
term life insurance, rather than
life insurance that develops a
cash value.

According to Charles J.
Givens, "[Cash value life insur-
ance] is a plan where your
money goes into a 'hole,’ never
to be seen again” (C. Givens,
Charles J. Givens Financial Li-
brary 2-22 (1991)). He also
states: "Anybody who tells you
anything different from what
you'll learn [about insurance in
this manual], no matter how
well-meaning, is lying to you . .
" (Id. at 2-4d).

The decision of what type of
life insurance to buy is not as
simple as Mr. Givens would
have his clients believe. The
choice is a personal decision, de-
pendent on case-by-case facts.

Consider a client who is 33
years of age. She is a single
mother, with two young chil-
dren. One child is disabled and
may never be self-supporting.

The client has a secure, well-
paying job, and she believes she
would be able to afford the pre-
miums on a cash value insur-
ance policy. Despite her wealth,
both current and projected, she
believes her family needs insur-
ance on her life in the amount of
$250,000. She believes this is a
long-term need, perhaps lasting
her entire working life.

By Steven T. O'Hara

Under such circumstances,
with a secure income and yet a
long-term insurance need, the
client may prefer cash value life
insurance.

If the client purchases
$250,000 of non-participating

term insurance, the initial an-
nual premium, including dis-
ability waiver, will be approxi-
mately $330. (This quote and
the other costs and projections
discussed in this article were ob-
tained from one of the 10 largest
U.S. insurance companies and
will vary from the quotes and
projections of other companies.)
It is projected that by the time
she reaches age 65, she will
have paid a total of $36,000 in
premiums. Her policy will have
no cash value, and her coverage
will cease if she discontinues
paying premiums.

By contrast, if the client pur-
chases $250,000 of cash value
life insurance, the initial annual
premium, including disability
waiver, will be approximately
$2,650. (This quote is for a tra-
ditional whole life insurance
product.) It is projected that by
the time she reaches age 65, she
will have paid a total of $29,000
in premiums—$7,000 less than
the premiums payable under the
term insurance. (The projections
do not take into account the
time value of money —for ex-
ample, that money is paid at dif-
ferent times under the policies.)

Moreover, she can expect to
have a substantial cash value,

which accumulated tax free (D.
Westfall & G. Mair, Estate
Planning Law and Taxation at
5-5 (2nd ed. 1989)). Projected
cash value at age 65 is approxi-
mately $167,000, while the
guaranteed cash value at age 65
is approximately $110,000. With
excess dividends purchasing
paid-up insurance, it is pro-
jected she will then also have
approximately $358,000 of life
insurance. It is projected that.
dividends will have long since
exceeded premiums, so she will
not have to worry about losing
the coverage.

In other words, for this writer
the decision concerning what
type of life insurance to buy is
not black and white. It is gener-
ally dependent on two basic is-
sues. First, can the client afford
the large initial premiums of
cash value insurance? Under no
circumstances should the client
compromise the need for a cer-
tain amount of life insurance
with the desire to purchase a
cash value policy.

Second, how long will the in-
surance be needed? After de-
ciding this issue, the client
should run the numbers based
on realistic projections and see
which policy is less expensive
over the period the insurance is
needed.

Related to the issue of how
long the insurance will be
needed is the argument that the
client can earn more money by
purchasing term insurance and

NOTICE: The newly formed West Side Bar Association
invites members of the bar to its luncheon discussions at
noon Monday through Friday in the banquet room of the
Keyboard Lounge in Anchorage.
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investing, on her own, the
money she saves in lower pre-
miums. This is one of Mr.
Givens' arguments, and it is a
good one, provided the client ac-
tually invests the premium
savings rather than spends it.
Human nature being what it is,
some clients prefer the forced-
savings aspect of cash value life
insurance.

Also related to how long the
insurance will be needed is the
client's attitude toward risk.
Risk in this area includes not
only that the client may be un-
able to accumulate, on an after-
tax basis, sufficient resources to
meet her and her estate's lig-
uidity needs, but also the risk
that she will drop needed cover-
age in later years when the term
insurance becomes expensive. A
risk averse client may wish to
acquire and pay up a cash value
policy while she can, so in later
years she will not have to worry
about losing the coverage.

As important as the choice of
what type of insurance to buy is
the choice of from what company
the policy should be bought. The
policy's projections are only as
credible as the assumptions on
which they are based, including
the company's ability to obtain a
consistently high investment
yield.

As minimum "due diligence" in
evaluating an insurance com-
pany, the client should obtain
the company's ratings. There
are a variety of rating compa-
nies available: A.M. Best Com-
pany (908-439-2200), Duff &
Phelps, Inc. (312-263-2610),
Moody's Investors Service, Inc.
(212-553-0300), Standard &
Poor (212-208-8000), and Weiss
Research, Inc. (407-684-8100).

Not all insurance companies
are rated by all raters, but a
conservative client will want to
review as many ratings as are
available. The ratings will be of
assistance in determining what
further due diligence, if any, is

advisable.
Copyright 1992 by Steven T. O'Hara. All
rights reserved.
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Ethics opinions

Opinion governs conflict of interest in estates

ALASKA BAR ASSOCIATION
ETHICS OPINION NO. 91-5

Ethical Obligation of an At-
torney to Withdraw After Un-
dertaking Dual Representation
of Estates With Factually Con-
flicting Positions in Existing
Litigation

QUESTION PRESENTED

What are the ethical duties of an
attorney, when the attorney after
undertaking representation of a
client in personal injury litigation,
undertakes representation of the
estate of a potential tortfeasor for
the purpose of preserving the
claims that the estate of the poten-
tial tortfeasor might have had
against a third party in order to as-
sure a source of recovery for the
original client?

CONCLUSION

An attorney may not represent
parties, including estates, against
each other in the same litigation
regardless of motivation. Such con-
flicts may not be waived. Since each
"client” is entitled to the undivided
loyalty of counsel, withdrawal from
the representation of one will not
suffice. Attorney must withdraw
from representing both clients.

STATEMENT OF FACTS

Attorney was retained by the vic-
tim of a two-car collision. The client
was without fault and suffered
property damage and personal in-
jury in amounts which the attorney
valued at between $50,000 and
$100,000.

The second car was operated in
an allegedly reckless manner by an
intoxicated minor. There were two
other intoxicated minors in the car.
The driver and one passenger were
killed. The surviving occupant suf-
fered serious head injuries. The
driver was without insurance. Dis-
covery disclosed that the alcohol
was purchased from a liquor store
by the driver and that all of the
minors had paid for the alcohol.
Suit was filed against the surviving
minors, the estate of the driver, and
the estate of the deceased

passenger as well as the liquor
stores involved.

In evaluating the case, the Attor-
ney concluded that none of the sur-
viving individuals would be able to
pay meaningful damages. Depend-
ing upon how fault was allocated,
the Attorney concluded that his
client might not be able to recover
all of his damages against the
liquor stores involved. The Attorney
however concluded that if he sued
the estate of the deceased passen-
ger, his client might recover from
the estate, if a dram shop suit was
brought by the estate against the
liquor stores.

Attorney contacted the mother of
the deceased passenger, advised
her of the fact that two liquor
stores had been implicated and en-
couraged her to file suit on behalf of
the estate of her son. The Attorney
also advised the mother that the
statute of limitations would run in
two days. The mother asked the At-
torney to speak with her daughter
who was more sophisticated and
worked for a lawyer. Attorney con-
tacted the daughter, informed her
of the statute of limitations and the
fact that he was amending his
client's complaint to include a count
against her brother's estate. No es-
tate had then been opened. Attor-
‘ney told the deceased's sister that it
would be possible for his client to
open an estate as the client was a
creditor but that it would be easier

if someone from the family made
application. The sister told Attor-
ney that she did not think that she
had time to hire a lawyer before the
running of the statute of limita-
tions.

Attorney agreed to prepare the
papers, opening the estate and ap-
pointing the sister as personal rep-
resentative. He would then file a
complaint on behalf of the estate
against the liquor stores. It was an-
ticipated that Attorney would then
withdraw from the representation
of the estate because of the conflict
between the estate and the original
client which was suing the newly
opened estate. Attorney accom-
plished these steps.

Attorney asked the sister to find
a new attorney. She indicated that
she thought that her boss would
handle the matter. After a delay of
five months, Attorney contacted the
sister, who advised that she would
send papers allowing the attorney
to withdraw with her consent and
that she was abandoning both the
estate as well as the claim. Sister
said - that the subject was too
painful for the family and that she
thought that the Attorney's conduct
in contacting her was wrong. Sister
and her family intend to oppose At-
torney's continued representation
of his original client.

The complaint filed on behalf of
the estate was never served. The
Attorney now wishes to have the
guidance of the Ethics Committee
as to his duties, having found him-
self in this situation.

DISCUSSION

Generally speaking, a lawyer may
not represent two opposing parties
in litigation no matter how benign
the circumstances. Consent of the
parties is irrelevant.l See American
Law Institute Restatement of the
Law Governing Lawyers Tentative
Draft No. 4, Chapter 8 Section 209,
Comment C (4/10/91). Numerous
provisions of the Code of Profes-
sional Responsibility support this
proposition.

DR 5-105 requires an attorney to
decline or withdraw from represen-
tation when it is likely that the ex-
ercise of his independent judgment
will be adversely affected. DR 5-
105(C) states that a lawyer may
represent multiple clients, "if it is
obvious that he can adequately rep-
resent the interests of each and if
each consents to the representation
after full disclosure of the possible
effect of such representation on the
exercise of his independent profes-
sional judgment." In a Formal
Opinion 91-2, the committee pub-
lished its view that a lawyer for an
estate represents the personal rep-
resentative and can in fact advise
the personal representative in dis-
putes with beneficiaries. Here, it is
clear that Attorney's first duty
(rightfully so) was to the original

-personal injury plaintiff, The per-

sonal representative for the Estate
had the right to an independent
evaluation of the merits of the
claim against the estate as well as
the merits of the claim made on be-
half of the estate. It would be im-
possible for the lawyer suing the
estate to give independent, candid
advice. Whatever advice was given
would of necessity be tainted by the
desire to provide a corpus to pay
damages to the original client.
Likewise, EC 5-1 provides that
"The professional judgment of a
lawyer should be exercised...solely
for the benefit of his client and free

of compromising influences and
loyalties. Neither his personal in-
terests, the interests of other
clients nor the desires of third per-
sons should be permitted to dilute
his loyalty to his client."

Nor is an agreement to limit the
nature of services controlling. At-
torney has a duty under DR 7-101
to represent the interests of the es-
tate vigorously within the bounds of
law. The agreement contemplated
that at least for some initial period,
Attorney would represent the es-
tate in its dram shop action. A
lawyer cannot undertake to file a
complaint without undertaking the
responsibility of moving the matter
forward. “The problem is that inde-
pendent counsel may well have
taken a different view of the merits
of the separate actions and may
well have advised the client to sue
other entities or take other actions
to preserve the estate. The client,
who was the personal representa-
tive, is entitled to the best advice of
the lawyer and is entitled to look to
that lawyer to do his or her per-
sonal best to protect the interests of
the estate.

The conflict of interest mandates
withdrawal from all representation.

Courts will disqualify counsel in an
adversary proceeding when: (1) the
moving party was previously repre-
sented by the attorney whose dis-
qualification he now seeks; (2) the
matters embraced within the pending
lawsuit are substantially related to
the matter or the cause of action on
which the attorney previously repre-
sented the moving party; and (3) the
attorney is representing an adversary
of the movant party in the pending
suit.

First American Carriers, Inc. v.
Kroger, 788 S.W.2d 742 (Arkansas
1990).

It is interesting to note that in
First American, the conflict was in-
advertently created and the Court
accepted the fact that the law firm
was totally innocent of improper
behavior. In this case, all three
conditions would be met should the
Estate move to disqualify counsel.

Justification for this position
within the Code of Professional Re-
sponsibility would include the duty
under DR 4-101 to preserve the
confidences and secrets of a client
as well as the duty to withdraw un-
der DR 2-110(B)2). Attorneys have
a duty to avoid even the appear-
ance of impropriety under DR 9-
101. Accordingly, it is the view of
the committee that Attorney should
withdraw totally from the repre-
sentation of either client.

IThere is a minority view holding that in the
case of no-fault divorce where there are no
issues of alimony, custody, child support or
property division, the same lawyer with con-
sent may represent both spouses. Hazard
and Hodes, The Law of Lawyering: A Hand-
book on the Model Rules of Professional
Conduct (2d ed. 1990), Section 2.2:204. See

-also District of Columbia Rule of Profes-

sional Conduct 1.7, Comment <16>. The
committee has not considered the circum-
stances under which a lawyer may represent
both spouses in a Dissolution filed under the
Alaskan Act. Needless to say, if there are
disputes as to any issue, a lawyer may not
represent both spouses.

Approved by the Alaska Bar As-
sociation Ethics Committee on Oc-
tober 3, 1991.

Adopted by the Board of Gover-
nors on October 25, 1991,

ALASKA BAR ASSOCIATION
ETHICS OPINION NO. 92-1
Failure to Disclose Representa-

tion By Class Counsel

The Committee has been asked

by Bar Counsel whether it is proper
for an attorney to solicit clients in a
class action without disclosing to
the potential clients that they are
members of a class represented by
class counsel,

As the Committee understands
the facts involved in this matter,
the potential clients were members
of a certified class in a large, multi-
party class action. These individu-
als were contacted by an attorney
during the "opt-out” period after
class certification, and entered into
contingent fee agreements with the
attorney for representation in the
case as "individual” plaintiffs. The
attorney did not disclose to the
clients that they were members of a
class certified by the Superior
Court, nor did the attorney disclose
that the Superior Court had al-
ready approved representation of
their class by another law firm.

During the "opt-out” period, class
members may withdraw from the
class and-hire individual counsel.
Civil Rule 23(c)(2). The decision on
"opting-out” is important, and a
class member may decide to seek
legal advice from independent
counsel before deciding one way or
the other. The class member may
want an opinion from an attorney
other than class counsel, may not
understand the options, may want
to consult his or her usual attorney,
or may be cautious about represen-
tation by class counsel for other
reasons.!

Given the class members' impor-
tant interests in making a fully in-
formed decision on "opting-out,” the
Committee firmly believes that an
attorney contacted by a class mem-
ber about individual representation
in a class action must disclose the
option of representation by class
counsel with the prospective client.

The attorney must fully and can-
didly discuss the benefits and
drawbacks of class representation
as compared to those of proceeding
independently. See, Comment,
Model Rule 2.1, "Advisor,” ABA
Annotated Rules of Professional
Conduct, (1984 ed.) at 187 ("A
client is entitled to straightforward
advice expressing the lawyer's hon-
est assessment”).

The attorney's interests in ob-
taining a new client cannot over-
ride the obligation to fully disclose
the merits of representation by
class counsel. See EC 5-1 ("The pro-
fessional judgment of a lawyer
should be exercised, within the
bounds of the law, solely for the
benefit of his client and free of
compromising influences and loyal-
ties") and DR 1-102(A)4) ("A
lawyer shall not...[eIngage in con-
duct involving dishonesty, fraud,
deceit or misrepresentation”).

The facts presented indicate that
the attorney failed to disclose to the
class members that they were rep-
resented by class counsel. The
Committee understands that the
attorney contacted the class mem-
bers very shortly after the class
was certified. They may have been
unaware that the class had been
certified, and equally unaware that
class counsel had been appointed.

The Committee concludes that
the attorney's failure to fully ex-
plain all the options available to
the class members was improper.
The attorney had an obligation to
candidly disclose to these potential
clients that their class had been

Continued on page 13



Ethics opinions

"The Alaska Bar Rag March-April, 1992 - Page 13

Use of phone recordings applies to co-counsel

Continued from page 12

certified, and to discuss whether
their interests might be better pro-
tected by "opting-in,” as opposed to
choosing individual representation.

1The committee believes that a lawyer rep-
resenting individual plaintiffs in a class ac-
tion may communicate with other members
of a certified class about the class action
during the "opt-out” period without violating
DR 7-104(AX1). See ABA Model Rule 4.2.
"Communication with Person Represented
by Counsel," ABA Annotated Model Rules of
Professional Conduct, (1984 ed.) at 268.69
("Rule 4.2 is intended to preserve the in-
tegrity of the client-lawyer relationship by
protecting the represented party from the
superior knowledge and skill of the opposing
lawyer) (emphasis added). The interests of
class members who "opt-out” compared to
those who "opt-out" are not, in the commit-
tee's view, "opposing” or "adverse” within the
meaning of these rules. Compare, Imperuvi-
ous Paint Industries, Inc. v. Ashland Oil et
al., 508 F.Supp. 720, 722 (W.D. Kentucky,
1981) ("defendants’ counsel must treat plain-
tiff class members as represented by counsel,
and must conduct themselves in accordance
with both sections of DR 7-104").

Approved by the Alaska Bar As-
sociation Ethics Committee on
January 9, 1992.

Adopted by the Board of Gover-

nors on January 17, 1992.
ALASKA BAR ASSOCIATION

ETHICS OPINION NO. 92-2
Use of Legally But Surrepti-

tiously Recorded Telephone
Conversations
QUESTION PRESENTED

Does an attorney's use of the
transeript of a telephone conversa-
tion to impeach a witness violate
the ethics code if another attorney
surreptitiously recorded the con-
versation in violation of DR 1-
102(A)(4) of the code?

CONCLUSION

An attorney may not ethically use
a transcript of a telephone conver-
sation with knowledge that another
attorney surreptitiously recorded it
because the use involves the attor-
ney in the conduct that made the
original act of recording unethical
under DR 1-102(A)4).

STATEMENT OF FACTS

Attorney A shares office space
with Attorney X and was co-counsel
with Attorney X on a case. Without
Attorney X's knowledge, Attorney A
recorded telephone conversations
surreptitiously in violation of DR 1-
102(A)(4), which prohibits conduct
involving dishonesty, fraud, deceit,
or misrepresentation. Alaska Bar
Ass'n Ethics Opinion 78-1. Attorney
X did not know about the record-
ings until they were complete. At-
torney X had the recordings tran-
scribed and used them in cross-ex-
amination.

DISCUSSION

Disciplinary Rule 1-102(A)(4)
prohibits conduct involving dishon-
esty, fraud, deceit, or misrepresen-
tation. This rule has been inter-
preted to prohibit surreptitious
recording of telephone conversa-
tions even if the recording is legal.
Alaska Ethics Opinion 78-1 (relying
upon American Bar Association
Opinion No. 337). Because Attorney
A committed an unethical act when
he recorded the conversation, At-
torney A may not use the recording
in litigation even though the evi-
dence was legally obtained and ad-
missible. The question is whether
this proscription extends to co-
counsel who is innocent of the ini-
tial ethical violation. It is the view
of the committee that it does. :

The ethical prohibition against
surreptitious recording of telephone
conversations is almost universally
followed. ABA Formal Op. 337

(1974). See also In re Anonymous
Member of the South Carolina Bar,
322 S.E.2d 667 (S. Caro. 1984);
Colorado v. Wallin, 621 P.2d 330
(Colo. 1981). Even if the conduct is
legal and the recording is admissi-
ble, an attorney may not partici-
pate in making the recording. The
reason is that the conduct involves
deceit and misrepresentation, vio-
lates standards of fairness, and in-
hibits candor. Haw. Op. 30,
November 30, 1988. The practice is
also said to "offend ones sense of
honor and fair play." 41 Tex. B.J.
580 (Ethics Op. 392, 1978); Mo. Inf.
Op. 7, Mo. Bar Bull. (May 1978).

It seems obvious that an attorney
should not be able to exploit co-
counsel's unethical conduct at trial.
However, a competing considera-
tion is the truth-seeking function of
a trial. That function probably
would be promoted by use of a sur-
reptitious recording at trial. An-
other competing consideration is an
attorney's obligation to represent
the client zealously within the
bounds of the law.

One commentator believes the
prohibition should be reexamined
in light of these considerations and
advocates the use of surreptitious
recordings in certain circumstances
in criminal proceedings. The com-
mentator argues that such evi-
dence, which commonly is used by
prosecutors, also should be avail-
able to defense counsel. A,
Abramovsky, Surreptitious
Recording of Witnesses in Criminal
Cases: A Quest for Truth or a Vio-
lation of Law and Ethics, 57 Tul. L.
Rev. 1 (1982), One state, Arizona,
does allow surreptitious recording
to avoid perjury or develop im-
peaching evidence when one party
to the conversation consents. Ari-
zona Op. 90-2 (Mar. 16, 1990) (such
recordings are a reality of modern
criminal practice and should be

available to the defense because
prosecutors use them).

At present in Alaska, however,
the rule is that recording a tele-
phone conversation without the
consent of all parties is unethical.
Because it is the rule, the use of
that recording by co-counsel also
should be unethical. Use of the

OR
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recording by co-counsel is as much
a violation of notions of fairness
and as likely to inhibit candor as
the original act of recording. The
fact that only one of the counsel
participated in the recording should
not make its use ethical. Using the
recording even without participat-
ing in its making involves Attorney
X in the "conduct involving dishon-
esty, fraud, deceit, or misrepresen-
tation." DR 1-102(a)(4). We there-
fore find that use of a recording of a
telephone conversation that was
made in violation of DR 1-102(A)(4)
by one who has knowledge that it

was recorded surreptitiously by an
attorney is itself a violation of DR
1-102(A)(4).1

1Attorney X's knowledge is important be-
cause only intentional misconduct is covered

by DR 1-102. In re. Simpson, 645 P.2d 1223
(Alaska 1982).

Approved by the Alaska Bar As-
sociation Ethics Committee on De-
cember 5, 1991.

Adopted by the Board of Gover-
nors on January 17, 1992.

CHICAGO BAR EXAM

BY BOB NOREEN

Welcome to da Chicago Bar Exam. You'll have 10 seconds to re-
spond to da questions. Please answer out loud. Debivik, you'll have
15 seconds ‘cause you uncle is from my precinct.

QUESTION I:

As a new lawyer, you're offered two jobs, one as negotiator for
Chicago's streets and sanitation, and da other as negotiator for
Chicago's football team. Who pays more?

"Da Bears"

Dat's correct, but only by a small margin.

QUESTION II:

You represent da City of Chicago. Some hoods from da South Side
let all da animals out of da Lincoln Park Zoo. To best minimize lia-
bility, which animals go back in der cages first?

"Da Bears"
QUESTION III:

Some cops arrest public bathers at da Montrose St. Beach by da
lake. Some had der swimming suits on, some had them off. You are
da city prosecutor; who can you convict?

'Da Bares"

Dat's good...now da rapid fire portion. You have 10 seconds to an-
swer dez three successive questions:

Mr. X, Mr. Y and Mr. Z left da Bulls game

and each was

stopped by da cops while driving erratically.

X had alcohol on his breath.

Y got soused at O'Toule's Tavern on Division St. before he went to
da game, and he ran over a pedestrian. He had no insurance.
7. was being jumped by his girlfriend because he had just given

her a diamond engagement ring.

Question 1: In da case of X, what has affected his breath?
Question 2: In da case of Y, who else do you sue on behalf of da

pedestrian?

Question 3: In da case of Z, who will you reprasent in da

collection case for da diamond?
"Da Beers"
"Da Bars"
'"DeBeers"

Dat's good...youse guys all passed, so step up and get you tickets

punched.
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Study examines Alaska child support cases

By EMILY READ AND GINNY FAY

A recent study commissioned by
the Child Support Enforcement Di-
vision shows that Alaska has made
significant progress in standardiz-
ing child support orders, but that
proportional disparities in awards
exist when examined by commu-
nity, type of case and type of award
establishment procedure.

The purposes of the study were to
examine the overall impact of
Alaska Civil Rule the 90.3 on the
establishment of child support or-
ders and to analyze differences in
relative support obligations where
they exist. Rule 90.3 requires that
an income and custody-based for-
mula be employed in all situations
in which the financial support of
children is at issue.

Issues of child support adequacy,
fairness, and sufficiency in en-
forcement have become key topics
of public debate. Among other con-
cerns, critics have charged that the
courts treat divorcing parties in-
equitably, that many awards are
inadequate, and that low award
amounts and the failure to pay full
or partial support by many obligors
result in huge costs to the welfare
system. Through a series of
amendment to existing legislation,
states have been required by the
federal government to enact
mandatory guidelines for use by
judges and administrative officers
responsible for establishing child
support. In response to this man-
date, Civil Rule 90.3 formed.

Civil Rule 90.3 of the Alaska Civil
Rules of Procedure, was adopted by
the Alaska Supreme Court in Au-
gust 1987 with four central pur-
poses: first, to ensure that child
support orders adequately meet the
needs of children, subject to
parental ability to pay; second, to
promote consistent awards among
families similarly situated; third, to
simplify and increase the pre-
dictability of the support determi-
nation process; and fourth, to

ensure that Alaska courts comply
with state and federal law.

Under Rule 90.3, in cases of sole
or primary physical custody, the
annual financial obligation of the
noncustodial parent is equal to the
product of that parent's adjusted
annual income up to $60,000 and
(income multiplied by .20 for a sin-
gle child; .27 for two children; .33
for three children; and an extra .03
for each additional child).

Regardless of income, under Rule
90.3 the noncustodial parent must
pay a minimum amount of $50 per
month. The rule applies equally to
the judicial and administrative
arenas. In cases in which the
physical custody of children is
shared, the rule requires that the
modified formula be used to calcu-
late the obligation each parent has
toward the support of his/her
child(ren). In a similar manner,
Rule 90.3 provides for adjustments
in payments during periods of
extended visitation and for a va-
riety of other compelling reasons,
including obligor impoverishment,
large families, income of children,
and extraordinary expenses.

The Alaska study

Divorce, dissolution and other
domestic relation cases filed during
1989 in the Superior Courts of
Anchorage, Fairbanks, Juneau,
Bethel, and Nome were sampled for
inclusion in this study. Only those
cases which involved the custody of
children and those cases finalized
by the courts at the time of data

collection were included. The term
"sample” is used figuratively be-
cause in Juneau, Bethel and Nome,
all such cases were included in the
study. For Fairbanks, between 25
and 35 per cent of all cases
(depending upon case type) were
sampled for inclusion, and for An-
chorage the figure was between 17
and 30 per cent. Four hundred
thirty-five (435) court cases served
as the primary database for the re-
port.

To facilitate a comparison be-
tween judicially established
support orders and administra-
tively established orders, 171 Child

Support  Enforcement Division
(CSED) administrative cases were
also included for analysis. Adminis-
trative establishment procedures
are initiated by CSED when child
support is due the obligee but has
not been established judicially
through a divorce, dissolution, or
other domestic relation case. Sev-
enty-five of the administrative
cases involved the establishment of
paternity; the remaining did not.

Because Rule 90.3 applies to judi-
cially and administratively estab-
lished child support orders, ques-
tions about discrepancy or continu-
ity in the establishment process
were also entertained.

To determine award amounts,
Rule 90.3 requires that parties
submit detailed income affidavits
which cover income sources and
deductions and allow for forward
calculation of each parent's finan-
cial obligation. Unfortunately, a

In administrative cases, the es-
tablishment of paternity (if neces-
sary) is often the first step in the
process of establishing child
support. Paternity may or may not
be contested.

This study also examined court
cases based on whether the case in-
volved a recipient of the Aid to
Families with Dependent Children
(AFDC) program and whether the
case was administered by the Child

Support Enforcement Division
(CSED).
Sample characteristics

The study found the following
general characteristics within the
study sample.

* Mothers received physical cus-
tody of children in 72 percent of
court cases, fathers in 15 percent.
Physical custody was shared or
split in 11 percent.

¢ Statewide, fathers were named
the support obligor in 81 percent of
cases, mothers in 18 per cent.

* The support of one child was
involved in 55 percent of court
cases statewide, two children in 32
percent, and three children in 10
percent. One case involved the sup-
port of eight children, while several
cases involved the support of an
unborn child of the marriage.

* Final visitation arrangements
for the noncustodial parent were
"reasonable” or "liberal” in 60 per-
cent of cases, and were restricted to
a specific schedule in 16 percent.
Extended visitation agreements
were made in 11 percent of the
court cases. In 1 percent of cases

median amount of these orders was
$300 monthly, most of which ex-
tended for a duration of one year.

¢ In the court divorce cases, the
mother was represented by an at-
torney in 87 percent of cases; the
father in 66 percent.

Income

The study relied upon averages in
examining parental incomes, award
amounts, and proportional obliga-
tions. Averages, however, are sus-
ceptible to ‘outliers" such as
extraordinarily high or low incomes
and award amounts. For example,
Rule 90.3 requires the imposition of
a $50 per month support payment
regardless of how small the
obligor's income may be. For those
obligors declaring a Permanent
Fund Dividend check as their only
income, the minimum payment
would produce a high award to in-
come ratio, thereby having a
disproportionate effect on group av-
erages reflecting percentage of in-
comes awarded to child support.

* In calculating net incomes, fa-
thers were more likely than moth-
ers to declare allowable income de-
ductions. Only on the expense of
work-related childcare did the
number of deductions by mothers
exceed those of fathers.

* The average annual net income
of fathers, statewide, was $22,818,
with a high average figure of
$25,181 in Nome and Bethel cases
and a low of $20,369 in Fairbanks.

* The average statewide net in-
come of mothers was $13,588, a
figure that was 60 percent of the

Table 1. Average Child Support Awards by Number of Children, 1989
One Child Two Children Three Chitdren
Average Average % Average Average % Average Average %
monthly annual income monthly annuai income monthly annuai income
child  obligor to child child obligor to chiid child obligor to child
N' support income’ support | N' support income® support | N' support income’ support
Guideline - - - 20% - - - 27% - - - 33%
Court cases
“Statewide” 64 $286 $17,520 20% 33 $454  $22,244 24% 13 $627  $24,736 30%
Anchorage 45 $295  $16,680 21% 23 $497  $23,559 25% 11 $738 $26,905 33%
Fairbanks : 22 $272  $19,350 17% 14 $362  $15,060 29% 3 $361 $12,671 34%
Juneau 38 $308 $19,628 19% 17 $494  $22,615 26% 3 %464 $19,340 29%
Nome and Bethel 6 $213 $18,548 14% 4 $368 $19,986 22% = - - -
Administrative cases
Nonpaternity3 51 $206 $12,373 20% 3t $335 $14,901 27% 11 $265 $9.360 33%
Paternity4 67 $348  $20,887 20% $275 $12,200 27% - - - -
1. Number of cases is based upon the number of cases with income data. 3. Nonpaternity cases are cases in which the parents were married.
2. Average obligor's income is the average annual net income. 4. Paternity cases involve children born out of wedlock.
Source of data: Anchorage, Fairbanks, Juneau, Nome and Bethel Superior Court records; 1889 computer records of the Chiid Support Enforcement Division,
Alaska Department of Revenue.

significant proportion of court cases
did not contain income affidavits of
any type. The extent of missing fi-
nancial data varied by location and
type of case. But statewide, the ab-
sence of these data was greater for
maternal income (32 percent) than
for paternal income (26 percent).
Because of the importance of in-
come data in setting child support
orders, it was significant that large
numbers of cases were missing a fi-
nancial affidavit for one or both
parties. Cases with absent income
information could not be included
in the analysis of income and rela-
tive awards (Table 1).

Data from the court cases were
analyzed by location for Anchorage,
Fairbanks, Juneau, and
Bethel/Nome, as well as together
for a "statewide" portrait. The ad-
ministratively established cases
were examined as two groups—pa-
ternity or nonpaternity—depending
primarily upon whether the par-
ents of the children were ever mar-
ried.

supervised visitation was ordered
or the court required that the par-
ent not be under the influence of
drugs or alcohol at the time of visi-
tation.

* The obligor parent was ordered
to maintain medical insurance for
children in 38 percent of court
cases. Approximately 15 percent of
custodial parents were ordered to
provide medical insurance cover-
age. Medical coverage was
conditionally ordered of the obligor
parent in an additional 26 percent
of cases. In these cases insurance
was ordered if a policy was avail-
able at a reasonable cost.

® One-quarter of child support
orders in the court cases contained
a provision for an automatic cost-of-
living increase, and future court re-
views were ordered in 5 percent,

* Spousal maintenance was or-
dered in 7 percent of cases. These
cases were characterized by higher
obligor income levels and longer
marriages, and most were divorce,
rather than dissolution, cases. The

average net paternal income. The
average net income of mothers was
lowest in Nome and Bethel, at
$11,606, and highest in Anchorage,
at $13,927. !

' The ratio of mother-to-father
net incomes was lowest in Bethel
and Nome cases, where the incomes
of mothers averaged 46 percent of
the fathers'. In Fairbanks, this ra-
tio was highest, at 67 percent.

e For court cases involving the
support of one child, the statewide
obligor net income was $17,520 and
the average monthly support order
was $286, or 20 percent of the net
income—exactly what Rule 90.3
requires.

¢ Support awards varied by type
of legal procedure. In the case of
one child, for example, the average
obligor income in a dissolution
cases was $14,472 and the average
monthly award was $258, or 21
percent of obligor income. The av-
erage obligor income in a divorce

Continued on page 23



New rules

Continued from page 1

NAMES OF THE PARTIES IN-
VOLVED WILL NOT BE PROVIDED
IN THE SUMMARY.] Bar counsel will
communicate disposition of the matter
promptly to the complainant and Re-

spondent. 2N |

(e) Quarterly Report to court and

Board.

The Bar Counsel will provide a quar-
terly report to the Court and the Board
providing information about the num-
ber of cases filed and closed during the
quarter, the status of pending cases,
the disposition of closed cases, and the
subject of the grievances received.
[THE NAMES OF THE RESPON-
DENTS WILL NOT BE PROVIDED IN
THE REPORT.]

Rule 12, AREA DISCIPLINE
DIVISIONS AND HEARING COM-
MITTEES.

(b) Powers and Duties of Area

Division Members.

Upon selection and assignment by
the Executive Director of the Bar
(hereinafter "Director"), Area Division
members will have the powers and du-
ties to

* 00

(2) review requests from Bar Counsel
to impose [PRIVATE] admonitions
upon Respondents pursuant to Rule
22(d);

L N AN J

(7) rule on motions for protective or-
ders pursuant to Rule 22(b).

Rule 16. TYPES OF DISCIPLINE

AND COSTS.
LK 2R J

(b) Discipline Imposed by the
Board or Bar Counsel.

When Bar Counsel has made a find-
ing that misconduct has occurred, the
following discipline may be imposed:

(1) [PRIVATE] reprimand in per-
son by the Board, pursuant to Rule
10(c)X8); or

(2) written [PRIVATE] admonition
by Bar Counsel, pursuant to Rule

11(a)12).
L B B
(d) Conditions,

Written conditions may be attached
to a [PRIVATE OR PUBLIC] repri-
mand or to a [PRIVATE] admonition. . .

Rule 21. PUBLIC ACCESS TO
DISCIPLINARY PROCEEDINGS.

(a) Discipline and Reinstatement

Proceedings.

[AFTER THE FILING OF A PETI-
TION FOR FORMAL HEARING,
HEARINGS HELD BEFORE EITHER
A HEARING COMMITTEE OR THE
BOARD WILL BE OPEN TO THE
PUBLIC.] When a grievance is accepted
for investigation under Rule 22(a) after
(effective date of rule change), the files
maintained by Bar Counsel and the Di-
rector pursuant to these rules will be
open for public review under policies
adopted by the Board except for the fol-
lowing:

(1) the attorney work product of Bar
Counsel and his or her staff: and .

(2) information covered by a protec-
tive order issued pursuant to Rule
22(b). This includes information
which is the subject of a motion for a
protective order while the motion is
pending.

This Rule will not be interpreted to
allow public access to disability pro-
ceedings described in Rule 30 or to
grievance matters which were not ac-
cepted for investigation, or which were
dismissed or closed by private disci-
pline prior to (effective date of rule
change) or to deny the Alaska Judicial

Council confidential information about
attorney applicants for judicial vacan-
cies.

(b) Deliberations.

The deliberations of any adjudicative
body will be kept confidential.

[(c) BAR COUNSEL'S FILES.

ALL FILES MAINTAINED BY BAR
COUNSEL AND STAFF WILL BE
CONFIDENTIAL AND ARE NOT TO
BE REVIEWED BY ANY PERSON
OTHER THAN BAR COUNSEL OR
AREA DIVISION MEMBERS AP-
POINTED FOR THE PURPOSES OF
REVIEW OR APPEAL UNDER
THESE RULES. THIS PROVISION
WILL NOT BE INTERPRETED TO:

(1) PRECLUDE BAR COUNSEL
FROM INTRODUCING INTO EVI-
DENCE ANY DOCUMENTS FROM
HIS OR HER FILES;

(2) PRECLUDE BAR COUNSEL
FROM PROVIDING THE BOARD,
THE COURT, OR THE PUBLIC
WITH STATISTICAL INFORMA-
TION COMPILED PURSUANT TO
RULE 11(E), PROVIDED THAT
THE NAME OF THE RESPON-
DENT IS KEPT CONFIDENTIAL;

(3) DENY A COMPLAINANT IN-
FORMATION REGARDING THE
STATUS OR DISPOSITION OF HIS
OR HER GRIEVANCE; OR

(4) DENY THE PUBLIC FACTS
REGARDING THE STAGE OF ANY
PROCEEDING OR INVESTIGA-
TION CONCERNING A RESPON-
DENTS CONVICTION OF A
CRIME;

(5) DENY THE ALASKA JUDI-
CIAL COUNCIL CONFIDENTIAL
INFORMATION ABOUT ATTOR-
NEY FOR JUDICIAL VACANCIES;

(6) PRECLUDE A COURT FROM
REVIEWING IN CAMERA A
CONFIDENTIAL FILE UPON A
DISCOVERY REQUEST MADE
PURSUANT TO CRIMINAL RULE
16(B)(7), AND FROM EXERCISING
DISCRETION AS TO WHETHER
TO RELEASE RELEVANT INFOR-
MATION FROM THE FILE TO
COUNSEL PURSUANT TO CRIMI-
NAL RULE 16(D)(3).]

[(d) DIRECTOR'S FILE.

THE FILE MAINTAINED BY THE
DIRECTOR, ACTING IN HIS OR HER
CAPACITY AS CLERK, WILL BE
OPEN FOR PUBLIC REVIEW.]

Rule 22. PROCEDURE.

[(b) CONFIDENTIALITY.

COMPLAINANTS AND ALL PER-
SONS CONTACTED DURING THE
COURSE OF AN INVESTIGATION
HAVE A DUTY TO MAINTAIN THE
CONFIDENTIALITY OF DISCIPLINE
AND DISABILITY PROCEEDINGS
PRIOR TO THE INITIATION OF
FORMAL PROCEEDINGS SUBJECT
TO BAR RULE 21(C). IT WILL BE
REGARDED AS CONTEMPT OF
COURT TO BREACH THIS CONFI-
DENTIALITY IN ANY WAY. IT WILL
NOT BE REGARDED AS A BREACH
OF CONFIDENTIALITY FOR A PER-
SON SO CONTACTED TO CONSULT
WITH AN ATTORNEY. A RESPON-
DENT MAY WAIVE CONFIDENTIAL-
ITY IN WRITING AND REQUEST
DISCLOSURE OF ANY INFORMA-
TION PERTAINING TO HIM TO ANY
PERSON OR TO THE PUBLIC.]

(b) Protective Orders.

(1) Upon motion, information in the
Bar Counsel’s or Director's file,
which would otherwise be open for
review under Rule 21(a), may be kept
confidential from the public or from a
party to the grievance. The motion
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open discipline to public

shall be granted only if disclosure of

the information to be protected would

expose attorney-client confidences of
any person or subject any person to
an unwarranted invasion of privacy.

Where a claim of invasion of privacy

is made, it must be balanced with the

public interest in disclosure.

(2) Information which could be sub-
Ject to a motion for a protective order
shall not be included in the Bar
Counsel’s or Director’s file open for
review until the person whose confi-
dences or privacy may be affected has
had at least 5 days notice that it will
be made public so a protective order
may be sought.

(3) The Director shall appoint a
member of the Area Division to hear
and rule on the motion, unless a
Hearing Committee has already been
appointed. In that case, the Hearing
Committee shall rule on the motion
under subsection (k). Motion proce-
dure shall follow the provisions of
Civil Rule 77 to the extent practica-
ble.

(4) The protective order shall be tai-
lored in extent and duration to give
maximum disclosure consistent with
the need for the order. The order may
apply to any or all aspects of a
grievance, including hearings, and it
may apply to all parties. Any viola-
tions of a protective order may be
punished by sanctions, including the
Supreme Court’s finding the violator
in contempt of court.

(d) Imposition of [PRIVATE]
Admonition or Reprimand.

Upon a finding of misconduct, and
with the approval of oné Area Division
member, Bar Counsel may impose a
written [PRIVATE] admonition upon a
Respondent. A Respondent will not be
entitled to appeal a [PRIVATE] admo-
nition by Bar Counsel but may de-
mand, within 30 days of receipt of the
admonition, that a formal proceeding
be instituted against him or her before
a Hearing Committee. . .

In the discretion of Bar Counsel (s)he
may refer a matter to the Board for ap-

proval and imposition of a [PRIVATE]
reprimand by the Board. . .

Rule 24. DISCOVERY; SUBPOENA
POWER; WITNESS COMPENSA-
TION.

(a) Subpoenas during Investiga-
tion.

At any state of an investigation, only
the Bar Counsel will have the right to
summon witnesses and require the
production of records by issuance of
subpoenas. Subpoenas will be issued at
the request of Bar Counsel by any
member of any Area Division. Subpoe-
nas will be served in accordance with
Rule 23. Any challenge to the validity
of a subpoena so issued will be heard
and determined by any member of any
Area Division. [ALL SUBPOENAS IS-
SUED UNDER THIS SECTION WILL
CLEARLY INDICATE ON THEIR
FACE THAT THEY ARE ISSUED IN
CONNECTION WITH A CONFIDEN-
TIAL INVESTIGATION AND THAT IT
IS REGARDED AS CONTEMPT OF
COURT FOR ANY MEMBER OF THE
ALASKA COURT SYSTEM, A PRO-
CESS SERVER, OR A PERSON SUB-
POENAED TO IN ANY WAY BREACH
THE CONFIDENTIALITY OF THE
INVESTIGATION. IT WILL NOT BE
REGARDED AS A BREACH OF CON-
FIDENTIALITY FOR A PERSON
SUBPOENAED TO CONSULT WITH
AN ATTORNEY.]

Rule 25. APPEALS; REVIEW OF
BAR COUNSEL DETERMINA-
TIONS.

(b) Admonition not Appealable.

A Respondent cannot appeal the im-
position of a written [PRIVATE] admo-
nition. ..

PROPOSED CHANGE TO BAR
RULE 33.2

These Rules will take effect January
1, 1985. Rule 21 will only apply to those
formal proceedings filed after the effec-
tive date of these Rules. Amendments to
Rules 21 and 22 made by Supreme
Court Order (Number) apply to
grievances filed after (the effective date
of the amendments.)
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Sorib FOUNDATIONS

Access to justice is a concept
with which many of us have
struggled with for some time.

For over a decade, politicians
have deemed it appropriate to
cut public funding of programs
which provide a minimal access
to justice for some. During the
same period of time, pressure
has come to bear on the private
sector to fund the public deficit
and make further contributions
by way of time (pro bono ser-
vice). ’

Recognizing the crisis not only
in funding but also in effectively
providing access to justice, the
American Bar Association's
Consortium of Legal Services
and the Public planned and
sponsored the Conference of Ac-
cess to Justice in the 1990s in
June of 1989. The conference
report was just released by the

Conference deliberations en-
compassed an extensive array of
subject areas including:

On defining access to jus-
tice: The conference determined
that "access to justice" and de-
livery of legal services should
not simply be viewed as access

By Mary Hughes

to an attorney or the judicial
process or individual represen-
tation. For both low- and mod-
erate-income Americans, many
different approaches to services
need to be reviewed.

On need for a right to
counsel for civil matter: A
right to counsel at public ex-
pense in civil matters for indi-
gent persons was supported
with an acknowledgment of se-
rious impediments. Looking at
such a concept as a long term
goal, it was suggested that the
ABA as well as state and local

bar organizations begin evalua-
tion thereof.

On a comprehensive na-
tional legal needs study: A
sophisticated national survey
was strongly supported in order
to develop sound policies and re-
source allocation principles.

On the need for public ed-
ucation: The provisioning of
consumer information relative
to the legal system was seen as
a lower priority but still of im-
port.

On the need for an effec-
tive entry point: Present ini-
tial contact resources available

were seen by the Conference as
inadequate. More effective allo-
cation and development was
deemed necessary.

On early substantive inter-
vention: Implementation of
more effective intake systems
whereby a knowledgeable staff,
with the time and expertise,
may be able to resolve a legal
problem expeditiously was sup-
ported. A legal "hot-line" staffed
by attorneys was used as an ex-
ample. Such a concept was con-
trasted to a receptionist whose
goal is to screen out cases rather
than to attempt to resolve is-
sues.

On lawyer referral ser-
vices: Substantive screening be-
fore referral was viewed as the
only way in which a referral
service can function effectively.
Again, the Conference focused
on the provisioning of effective
legal advice at the earliest pos-
sible time.

The genuine concern of the
Conference in the promotion of
access to justice was evident
throughout its report. However,
thelofty goals, some of which are
described above, not only re-
quire the dedication of the ABA

and local and state bars but
each one of us, as lawyers. Our
pro bono efforts and money are

needed to fulfill the objective of
EC 8-3:
The fair administration of justice
requires the availability of com-
petent lawyers. Members of the
public should be educated to rec-
ognize the existence of legal
problems and the resultant need
for legal services, and should be
provided methods for intelligent
selection of counsel. Those per-
sons unable to pay for legal ser-
vices should be provided needed
services....
In Alaska, support of the Alaska
Pro Bono Project is essential to
provision legal services to
Alaskans who are disadvan-
taged. Lawyer and law firm en-
rollment in the Alaska IOLTA
program, which in 1991-2 pro-
vided one hundred percent of
the Alaska Pro Bono Project's
funding, would also appear im-
perative. It costs nothing and
provides those needed funds for
the ever-increasing demands for
legal services.

Drug cases increase in state courts nationwide

Courts in some areas of the
country, especially in urban ar-
eas, must deal with the in-
creasing number of drug cases
that comprise their dockets. In
Cook County, Illinois, nearly
half of the felony cases pending
in criminal court involve defen-
dants charged with drug of-
fenses. It is estimated that be-
tween 50 to 85 percent of the
males and 44 to 87 percent of
the females arrested in New
York City test positive for drugs.
Attorneys in Boston also assert
that there are too few judges in
too few courtrooms to handle the
increasing number of drug-re-
lated cases. }

In response to this problem,
new court and casé processing
procedures have been promul-

gated, and drug courts or courts
with special drug sessions have
been established. In Pierce
County (Washington) Superior
Court case management tech-
niques are used to help reduce
the amount of time required of
the courts to resolve drug cases.
Simple and complex drug cases
are separated based on their
management requirements, and
judicial procedures and time
limits are assigned to the cases
to expedite case disposition and
to efficiently wuse court re-
sources. Continuances are only
granted under compelling cir-
cumstances. In Seattle, prosecu-
tors are deputizing volunteer
lawyers from private firms to
act as pro bono prosecutors in
drug cases. In New Jersey, 20
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trial court judges were recently
reassigned to hear and dispose
of an estimated 2,000 drug
cases. Drug courts have been es-
tablished in New York City, Jer-
sey City, Dade County, Florida
and Cook County, Illinois.
Proponents of drug courts claim
that it enhances the prosecution
of drug cases, uses court per-
sonnel efficiently, and insures
the consistency of drug case sen-
tencing.

Various techniques that have
been used to try to effectively
manage felony drug cases in-
clude time standards for expe-

dited case processing; early
prosecutorial  screening and
charge decisionmaking
(experienced prosecutors and

rapid lab test turnaround ca-

pacity are needed); early ap-
pointment of defense counsel:
early and open discovery; early
resolution of motions; firm trial
dates; effective trial manage-
ment (pre-trial preparation,
minimized interruptions, full
trial days); and effective use of
management information
(monitor case processing times,
monitor continuance rates, iden-

‘tify problems).

The foregoing article was dis-
tributed by the National Center
for State Courts and the State
Justice Institute. The organiza-
tions compile the annual "Report
on Trends in the State Courts,”
where 98 percent of cases are heard.
Other trends will be covered in
future issues of the Bar Rag.

KRON ASSOCIATES
COURT REPORTING

B DEPOSITIONS

B TRANSCRIPTS
B APPEALS

ACS Certitied

B DOWNTOWN CONFERENCE ROOM AVAILABLE

1113 W. Fireweed Lane, Suite 200
Anchorage, Alaska 99503
Fax: (907) 276-5172

276-3594

B HEARINGS
B MEETINGS
W VIDEO TAPING




BY DONNA WILLARD

The city of Dallas, Texas hosted
the American Bar Association's
1992 Midyear Meeting from Jan-
uary 29 through February 4. The
meeting was highlighted by the re-
lease of the "ABA Blueprint for Im-
proving the Civil Justice System.”
The report, prepared by a working
group representing a number of As-
sociation entities, examined and
expanded upon the "Agenda for
Civil Justice Reform" released at
the 1991 Annual Meeting by Vice
President Dan Quayle.

In releasing the ABA Blueprint,
President Talbot "Sandy”
D'Alemberte noted that the Vice
President's agenda did not go far
enough in examining two of the
most important problems facing the
justice system-—long term under-
funding and lack of access for the
poor and middle class. President
D'Alemberte reminded the House of
the saying of Justice Learned
Hand, who once said that if democ-
racy were to be preserved there
must be one commandment: "Thou
shalt not ration justice."

The House also was privileged to
hear remarks on Tuesday morning,
February 4, from the Chief Justice
of the United States. The Chief
Justice spoke about his recent ac-
tivities looking at the future of the
federal courts. Specifically, he
asked the ABA for assistance in
fighting legislative efforts which
would expand the workload of the
federal judiciary by the enactment
of legislation creating new federal
causes of action. He also thanked
the ABA for helping to ensure ade-
quate salaries for the federal judi-
ciary.

ADMINISTRATIVE LAW MATTERS
1. Rules of Evidence for Admin-
istrative Agency Adjudications

The House defeated a resolution
supporting the enactment of uni-
form rules of evidence for certain
formal adversarial adjudications of
federal administrative agencies.
The proposal was for rules to be
modeled after the Federal Rules of
Evidence and which would replace
what are now more than 280 differ-
ent sets of regulations controlling
the admissibility of evidence in
such proceedings. Opponents ar-
gued against a mandated provision,
arguing for further examination be-
fore adopting any such rules.

2. Rules of Evidence for Admin-
istrative Agency Adjudications

The House approved a resolution
by the Federal Bar Association en-
couraging federal agencies to ex-
amine whether rules of evidence
patterned after the Federal Rules
of Evidence should be utilized in
certain administrative adjudica-
tions. This resolution is a related
recommendation to the one imme-
diately above, but is not manda-
tory. ;

3. Agency Rulemaking Impact
Analyses

The House approved a resolution
urging that the Executive Branch
and Congress exercise restraint
with respect to required rulemak-
ing impact analyses under which
agencies now operate. The resolu-
tion urges such restraining in the
overall number of analyses, that
both branches assess the usefulness
of both existing and planned impact
analyses, and that they ensure that
agencies adhere to both the ABA
and the Administrative Conference
of the United States' recommenda-
tions pertaining to such impact
analysis requirements. The report

reflects that because some cur-
rently required reviews are not,
and should not, be taken seriously,
this retention of these require-
ments may diminish the impor-
tance of other reviews.
4. Retroactive Legislation and
Rules

The House approved a resolution
recommending that, as a matter of
public policy, retroactive legislation
and retroactive rules that impose
new legal duties and liabilities be
avoided. Even where federal agency
has statutory authority to adopt
such retroactive legislative rules, it
should do so only after determining
that the need for retroactivity
clearly outweighs the costs imposed
and that it is otherwise fair under
the circumstances. The resolution
also provides that where the agency
authority to adopt retroactive rules
is unclear, courts should not pre-
sumptively disfavor them where
the rule protects one who relied on
a rule subsequently declared in-
valid or where it confers benefits
without imposing duties or liabili-
ties. The resolution specifically does
not address civil rights statutes.
ANTITRUST LAW MATTER

The House defeated a resolution
opposing certain portions of pro-
posed Congressional omnibus crime
legislation relating to telemarket-
ing fraud. While supporting the
purposes of the legislation which
are to enhance the ability of the
FTC to combat telemarketing
fraud, it opposed enforcement by
state law enforcement officials and
any provision which would expand
the venue provisions of Section 13
of the FTC Act. Opponents of the
resolution argued that all 50 States'
Attorneys General were united in
seeking to assist the FTC in com-
bating telemarketing fraud. The
legislation would maximize en-
forcement resources and create an
effective enforcement regime by
giving the Attorneys General the
flexibility and discretion to combat
the fraud as it is discovered.
CITIZENSHIP EDUCATION

The House approved a resolution
reaffirming the ABA's support for
citizenship education in elementary
and secondary schools. It also urges
the support of effective citizenship
education in public policy at the
federal, state and local levels.
CIVIL RIGHTS MATTERS
1. Sexual Harassment

"The House approved a resolution
urging the ABA to recognize that
sexual harassment is a serious
problem in all types of workplace
settings, including the legal profes-
sion, and constitutes a discrimina-
tory practice which must not be tol-
erated in any work environment. It
further urges the ABA to educate
the profession as to the scope and
harm of such sexual harassment,
and that the profession take a lead-
ership role in providing education
toward eradicating sexual harass-
ment. Finally, the resolution calls
upon the ABA itself to endeavor to
insure that all Association staff
work in a professional atmosphere
free of discriminatory practices, in-
cluding sexual harassment.
CRIMINAL LAW MATTERS
1. Amendment to ABA Stan-
dards for Criminal Justice

The House approved the first of
five resolutions proposed by the
Criminal Justice Section urging the
adoption of the February 1992
black letter amendments to Chap-
ter Three, "The Prosecution Func-
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tion" of the Second Edition, Ameri-
can Bar Association Standards for
Criminal Justice. These amend-
ments represent the culmination of
over three years of work by various
ABA entities. The ABA's Model
Rules of Professional Conduct are a
primary source of changes in these
revised standards.
2. Juvenile Justice and Delin-
quency Prevention Act

The House approved a resolution
supporting the reauthorization of
the Juvenile Justice and Delin-
quency Prevention Act, but also
urging Congress to conduct com-
prehensive public Hearings to de-
termine the Act's effectiveness and
to examine its future goals and ob-
jections. This latter condition in-
cludes guarantees of juveniles'
right to counsel, a commitment to
alternatives of confinement, and
strict Congressional oversight of
the Act and its implementation.
The ultimate goal is an aggressive,
well-targeted federal role that will
alleviate current problems in this
country's juvenile justice system.
3. Illiteracy Among Criminal Of-
fenders

The House approved a resolution
urging the various components of
the criminal justice system to take
steps to increase literacy among
criminal offenders and supporting
mandatory adult basic education
programs for criminal offenders.
The resolution lists certain terms
and conditions under which such
mandatory  literacy  programs
should be established to ensure
high quality programs and coordi-
nated efforts within the different
factions of the criminal justice sys-
tem, i.e., within prisons, jails, in
community corrections programs,
and for individuals on parole.
4. Adult Community
Corrections Act

The House of Delegates approved
a resolution urging each State and
territory to enact an Adult Com-
munity Corrections Act. Using the
"Model Adult Community Correc-
tions Act” of May 9, 1991, as an ex-
ample, its goal is to facilitate the
establishment of a comprehensive
adult community corrections pro-
gram. The United States now has
the highest per capita imprison-
ment rate of any industrialized
country in the world. Cognizant of
the lack of sentencing options
available to trial court judges, this
resolution seeks to ensure that a
wide variety of criminal sanctions
are available to match the wide ar-
ray of criminal behavior.
5. Federal Rules of Criminal
Procedure

The House approved a Criminal
Justice Section resolution urging
the Judicial Conference to recom-
mend amendments to the Federal
Rules of Criminal Procedure which
would make four rule changes. The
specific changes would be to: 1)
Rule 16(a)(1)(E) concerning the
timing of Brady disclosures; 2) Rule
16(a)(1)(A) as to the scope of Rule
16 "statements" for organizational
defendants; 3) Rule 17(c) address-
ing the procedure for issuance and
return of pretrial subpoenas duces
tecum; and 4) Rules 16(a)(1)(D) and
(b)(1)(B) mandating pretrial disclo-
sure by both sides of intent to call
experts for use in cases-in-chief.
6. International Criminal Court

A resolution by the Task Force on
an International Criminal Court
concerning the establishment of
such a Court was withdrawn.

FAMILY LAW MATTERS
1. Guardians ad Litem

The House approved a resolution
urging that every state and terri-
tory assure that each abused and
neglected child be represented by a
trained guardian ad litem. It also
urges bar associations and law
schools to become involved in set-
ting standards of practice and in
providing multi-disciplinary train-
ing for such guardians ad litem. Fi-
nally, the resolution encourages
each jurisdiction to develop guide-
lines to determine when the ap-
pointment of the guardian ad litem
is necessary to protect the best in-
terests of the child.
2. Award of Survivor Annuities
to a Former Spouse

The House deferred a resolution
recommending that state and terri-
torial. marital property laws be
amended to give their courts power
to award a survivor annuity to a
former spouse. While federal law
recognizes state court orders for
survivor annuities, not all state
courts have held that they have the
power to issue such orders. Such
authority is considered necessary to
assure security for divorced spouses
of federal employees. The matter
was deferred at the request of the
Taxation Section.
3. Garnishment of Wages for At-
torneys Fees and Costs

The House approved a Family
Law Section resolution recom-
mending that the Social Security
Act be amended to authorize the
garnishment of wages and pensions
for attorneys' fees, interest, and
court costs in connection with child
support and alimony orders with-
out the necessity for the Court Or-
der specifying that they are actu-
ally for child support or alimony.
The purpose is to bring the regula-
tions in line with perceived legisla-
tive intent which no where ties the
ability to recover these costs
through garnishments to specific
language in an order deeming them
to be alimony or child support.
4. Survivor Annuities for Civil
Servants

The House also approved a reso-
lution recommending that 5 USC
8341(f) be amended to permit pay-
ment of a survivor annuity to the
surviving spouse of a terminated
civil service or Congressional em-
ployee covered by the Civil Service
Retirement System who dies enti-
tled to a deferred annuity. At pre-
sent, no survivor annuity is payable
to an employee so situated from the
time that person leaves the civil
service until such time as that per-
son is eligible to retire and applies
for the annuity payment. This res-
olution seeks to remove what is, in
essence, a penalty upon surviving
spouses of former civil servants
who have died before becoming eli-
gible to receive benefits (normally
age 62),
5. Innocent Later Spouse Sur-
vivor Benefits

A resolution was approved which
recommends payment of survivor
benefits under both the Civil Ser-
vice Retirement and Federal Em-
ployees Retirement Systems be
made to the innocent later spouse
of a covered employee who was not
divorced from a previous spouse.
The purpose is to address the in-
equity that results where an em-
ployee remarries where his/her first
marriage has not been legally dis-

Continued on page 18
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A showy tale of spring romance in the '60s

BY DAN BRANCH

It's Springtime in Ketchikan.
The rain has tapered off a bit
and purple crocus blooms are
showing alongside the Tongass
Avenue tunnel. Robins and

tulips can't be far behind. The

sun will be shining next. It's
enough to turn the attention of
even grownups to love.

My friend Mike spoke of love
the other day. When he brings
the subject up he is usually un-
der the spell of his latest femme
fatale.

This time, he didn't describe
the swish of his new love's hair
against the folded back hood of
her Helly Hanson parka, or the
outline of a dainty ankle grace-
fully revealed on the surface of
her tight-fitting cannery boot.
Instead, Mike transported both
of us with words to the naval

base on the Spanish coast where

he first met Mandy.

Mike was a young naval avia-
tor at the time, defending Eu-
rope from monolithic commu-
nism. Six months later he would
fly carrier jets over the jungles
of Viet Nam.,

His Spanish tour involved
touch-and-go landings by day
and reconnoitering the tourist
singles bars at night. During
an evening maneuver, Mike
spotted Mandy's athletic lines.

Mike made a smooth bar ap-
proach and soon had permission
to sit nmext to the target. They
struggled at first for a conversa-
tion topic. Mandy was a student
at Smith College taking a
semester off to broaden herself.
Mike was looking for something
less demanding. He was about
to give up when conversation
turned to Mandy's favorite
sport—skiing.

Mandy loved to clamp on skis,
glide down the fall line of an
advanced run and christie her
way to the lodge. Mike didn't
understand these ski terms but

he saw the fire that grew in her
eyes when she spoke them. "I
love to ski too," He lied. ""Great,”
she said, "Meet me at Garmisch
next week and we'll share the
slopes."

Hoping to share a featherbed
instead, Mike quickly agreed to
the plan. The next morning he
arranged for leave and bought a
train ticket to Germany. Mandy
left the day after for Nice.

Mike spent his time without
Mandy studying the sport of
skiing. He checked out a book
from the base library and prac-
ticed the sharp turns that
would, he hoped, move him
down the slopes and into the
heart of his lover. Snow was
hard to find in southern Spain
so Mike tied on his combat boots
and jumped up and down on a

chair. This provided hours of en- -

tertainment for his roommate
who from then on referred to
Mike's chair as "the mogul." Too
soon it was time to board the
northbound train to Mandy.

Mike rode the rails for 26
hours. He didn't have enough
money for a berth so he shared
the trip with five strangers in a
budget sleeping car. During the
day the passengers sat three
abreast on bench seats. At night
a porter pulled down six narrow
sleeping ledges to form triple
bunk beds on each side of the
compartment.

Mike didn't sleep much on the
train. His first night a beautiful
blond from Finland kept him up
until two in the morning with a
series of sauna stories. He spent
the next night arguing democ-
racy with a new age British
communist from Leeds. Mike
was in tough shape when the
train pulled into Garmisch.

Looking up into the high
mountains surrounding the
Bavarian town, Mike secretly
hoped that Mandy would be a no
show. But she was there with

apres ski boots on.

After dropping off Mike's lug-
gage at a bed and breakfast, the
young lovers boarded a bus to
the ski slopes.

When they arrived at the ski
fields Mike knew he would die.

Mandy popped on her ski gear
and promised to wait for him at
the top of chair lift four.

"We can warm up the Danzig
run and then try our skill on
Antwerp and Warsaw," she said
as she glided toward the lift
line. Mike, a student of war in
the 20th century, didn't appre-
ciate the idea of naming the ski
runs after German war victo-
ries. (After all, they were also
Allied defeats).

My friend stalled around the
ski rental shop for an hour ask-
ing pointless questions about
the equipment. Finally Hans,
the manager, forced him to try
on a set of leather buckle boots.
Poles and skis came next.

Somehow Mike mounted his
skis and grunted his way to the
ski lift line. He watched the
other skiers casually hop out in
front of the moving chair and
then sit back as it lifted them up
and over the ski slope. Mike
graciously allowed 30 people to
go ahead of him until the lift
tripped a circuit breaker. This
stopped the line of chairs and
allowed Mike to plop his bottom
down on one before it regained
momentum.

"That wasn't so bad,” he
thought as he rode to the top of
the hill. On the long ride Mike
considered the next step—get-
ting off the chair lift. He
watched the skiers in front of
him disembark and learned to
his horror that he would have to

leap off the moving chair and
actually ski down a mean look-
ing little hill- before reaching
level land. Courage failed him at
the top so he rode the chair back
down the hill. "Maybe next
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solved. Current law allows benefits
to be paid to only one spouse. An
analogous problem under Social Se-
curity was recently resolved to au-
thorize payment to both spouses in
appropriate circumstances.
HEALTH CARE MATTERS
1. Euthanasia

The House defeated a resolution
by the Beverly Hills Bar Associa-
tion recommending that all juris-
dictions enact statutes permitting
voluntary aid in dying to terminally
ill persons who request such aid in
ending their own lives. The resolu-
tion recommended that such
statutes provide minimal safe-
guards including a provision that
such aid be provided only by
trained and licensed medical doc-
tors or physicians, and that any
person, entity or institution may,
for moral or ethical reasons, be
permitted to decline to provide such
assistance to a terminally ill per-
son. The principle argued on behalf
of its proponents is that such mea-
sures would preserve control over

the life and death decision for a
dying person. Opponents argued
that such a provision goes one step
too far, and that it is not an issue in
which the ABA should become in-
volved. Others argued that such a
resolution would be fraught with
coercion. The members of the judi-
ciary who are in the House ab-
stained from voting.
2, Organ and Tissue Donations
The House approved a resolution
supporting efforts to educate the
public, the legal community and
clients about the critical need for
organ and tissue donations. It fur-
ther urges coordinated efforts’ with
the medical community and others
involved in organ and tissue trans-
plantation. Finally, the resolution
urges all states to enact the 1987
version of the Uniform Anatomical
Gift Act with an amendment to
that Act providing that an agent
under a durable power of attorney
may be granted authority to effec-
tuate the principal's document of
donation.

ation report

3. Long-Term Care Needs

The House approved a resolution
supporting the adoption of specific
federal, state and territorial legis-
lation, regulations and other initia-
tives which encourage the appro-
priate use of private insurance,
employment related benefits and
other mechanisms to address the
long term care needs of our aging
population. Specific legislation in-
cludes possible tax law changes and
interpretations to foster the devel-
opment of long-term care benefit
mechanisms, better enforcement of
existing consumer protection laws
to protect consumers in this area,
and the initiation of public and pri-
vate options to fund and deliver
both home and community based
long-term care.
4, NIH Research on Women's
Health Issues

The House approved a resolution
supporting federal legislation to
include women and minorities,
where appropriate and feasible, in

time," he told the lift operator as
he passed him on his way back
up the hill.

Mike didn't hop off that time
or any other. He rode the lift for
45 minutes until the operator
stopped the lift so he could get
off at the base of the hill. De-
feated by ignorance, Mike re-
turned the ski equipment to
Hans and retreated to the lodge.

Fortune smiled wupon him
when he turned his ankle nego-
tiating the steps into the bar.
The resulting limp helped him
convince Mandy that he had
been taken off the hill in a ski
patrol toboggan.

Over dinner that night Mandy
tried to take Mike's mind off his
injury by relaying a delightful
story about some fool who rode
the chair lift for two hours be-
cause he didn't know how to get
off of it. Painful as it was, Mike
accepted this as confirmation
that his little lies had worked.

Mike ended his story there.
When I asked him if he enjoyed
other successes with Mandy he
refused to answer. I guess he is
too much of a gentleman to kiss
and tell, even on a nice spring
day.

DIAL
800-478-7878

FOR CLE & BAR INFO

The Alaska Bar Association now
has an 800 information num-
ber thanks to the Alaska Bar
Foundation. The outgoing tape
message on this number gives
you the Bar office hours, ad-
dress, phone, fax, upcoming
CLESs, and other program infor-
mation —such as the Bar Exam
and MPRE dates and locations.

Ifthere is otherinformation that
you think would be helpful to
have on this tape, please call
Barbara Armstrong, CLE Direc-
tor, at the Bar office at 272-
7469.

all National Institutes of Health
clinical trials and to appropriate
funds for the NIH to study certain
ailments affecting women. The res-
olution further supports legislation
to permanently authorize an NIH
Office of Research on Women's
Health and to create contraceptive
and fertility research centers. Fi-
nally, the resolution also supports
legislation to permit carefully reg-
ulated, federally funded fetal tissue
transplantation research wunder
specifically stated restrictions.

Next issue: International law,
Jjudiciary, legal profession and other
matters.
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MoviE MOUTHPIECE

I have yet to meet a woman
attorney who hasn't read Pat
Conroy's book The Prince of
Tides.

Of those who have seen the
movie as well, the opinion seems
to be unanimous that the movie
only tells half the story—that
the novel still has inside its cov-
ers another film about the same
characters. :

I have met several male attor-
neys who have not read The
Prince of Tides (including yours
truly), although they have seen
and enjoyed the film. It becomes
important because The Prince of
Tides has been nominated for
seven separate Academy
Awards, one of which is for best
screenplay from materials pre-
viously published (the screen-
play writers are Pat Conroy and
Becky Johnston). The novelist
(The Lords of Discipline) turned
screenwriter with help.

Is this to say that The Prince
of Tides is a woman's film? True
it stars Barbra Streisand as a
woman psychiatrist (Barbra also
directed), helping a would-be-
suicide (Melinda Dillon), but
more screen time is devoted to
the victim's twin brother, Nick
Nolte (who was nominated as
Best Actor) than to the female
characters: Streisand, (who re-
ceived no nomination); Blythe
Manner (who plays Nolte's
southern wife); or Kate Nelli-
gan, who plays the ambitious

Tom Wingo (Nick Nolte) a Southern high school teacher, and Susan Lowenstein
(Barbra Streisand), a New York psychiatrist, fall in love when they are brought

By Ed Reasor

to the Big Apple to help
Streisand unwind the myriads
of torment inside his brilliant
sister, whose last attempt at
suicide was for real. We view
beautiful cinematic change from
the sea tides of the Carolinas to
the tides of people in New York
City.

Who's crazy anyway?

Dillon, as Nolte's sister, actu-
ally loved NYC before her sui-
cide attempt, writing a success-
ful book of poetry, and enjoying
the noise and commotion of the
city because it was nothing like
the quiet solitude of her child-
hood. Or was it?

Early in the first reel we learn
that the shrimper's wife was not
much of a mother to either twin,
brother or sister, both of whom
now in adult life still suffer from
some terrible tragedy that hap-
pened while with their mother
in early childhood. What effect
does seriously flawed parenting
have on children? Mother has
now remarried a rich old South-
ern man and seems above all
the hassle her grown children
are now causing her. Why does
Nolte hate her and why does his
sister want to end it all? The
reason is shocking and quite re-
alistic.

The Prince of Tides seemingly
is about the power of tides to set
a biological rhythm from the
dark days of our -childhood,
ebbing and flowing with our

-

togetherby a crisis involving Tom's twin sister,

wife of a shrimper and matri-
arch of the clan. Nelligan has
been nominated for Best Sup-
porting Actress.

The film's sound begins gener-
ally in the first person singular,
a voiceover by Nolte, an unem-
ployed high school football
coach. He's been asked to come

emotions, as we make mistakes
and yet mature. i

It's a bit ambitious: There's
the love story of country-bump-
kin Nolte having an adulterous
affair with the very sophisti-
cated and intelligent Streisand;
there's Nolte the man finding
the reason for his self-destruc-

Lila (Kate Nelligan), the ambitious wife of a shrimper and matriarch of the
Wingo clan, watches the sun set with her children (I. to r.) Luke (Grayson
Fricke), Savannah (Tiffany Jean Davis) and Tom (Justen Woods) in the
Prince of Tides, a Columbia Pictures release.

tive behavior in the noisiest city
on earth and by memory over-
coming obstacles he erected to
serenity; and then there's the

teacher-student story, when
Nolte helps Streisand's musical
son learn to tackle and under-
stand the manly game of foot-
ball. (The son is actually played
by Streisand's real son, Jason
Gould, and he is, in fact, quite
good. He looks a lot like his fa-
ther Elliot, but follows the direc-
tions of mom like this was his
fifth or sixth movie — a welcome
surprise).

The cinematography in The
Prince of Tides is outstanding,
winning for Stephen Goldblatt
an Oscar nomination. This, cou-
pled with the Oscar nomination
for best art direction by Steven
Grahan, makes perfectly good
sense. The tides and shrimping
techniques as well as sunset
disappearances are breathtak-
ing. Couple that with the Oscar
nomination for best original
score, the haunting music of vi-
olins, contrasted with Southern

Don't forget —
June 4, 5, ¢r 6
Alaska Bar Association
Annual Convention

Hotel Captain Cook -
Anchorage

remembrances and this is in-
deed an enjoyable film.

It is also a bit Freudian, one
where a realistic hero (Nolte)
must go back to the ghost of his
past and overcome it so that he
can enjoy his freedom in the
present. The Prince of Tides is
not the Best Picture of 1991
(although, yes, it was nominated
for that too), nor is' Nolte the
Best Actor, (although a nomina-
tion in that category suggests
that he might be). Robert De
Niro in Cape Fear is by far su-
perior, but women did not like
Cape Fear. Many avoided the
film altogether.

In The Prince of Tides, Nolte
ends the film as a Southern man
who must go back to his wife
and children, continue as high
school coach while at the same
time forgiving and loving his
erring parents, leaving the more
attractive Streisand in NYC to
help other victims. Wow! No
wonder women attorneys love
this film.

. Midnight Sun
**:-* Court Reporters
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BANKRUPTCY BRIEFS

Three major areas of nondis-
chargeable taxes frequently over-
looked when initially interviewing
clients regarding bankruptcy are
the failure to file returns [11'USC §
523(a)(1)(B)1)], fraudulent return
and a willful attempt to evade or
defeat taxes [11 USC §
523(a)(1)(C)].

In obtaining background informa-
tion, nearly every attorney checks
to see when taxes were assessed to
determine applicability of the 240-
day rule. However, just because a
tax has been assessed for a partic-
ular taxable year does not neces-
sarily mean that the taxpayer filed
a return. The Internal Revenue
Service could have prepared a
"dummy" return for the taxpayer to
facilitate processing of proposed as-
sessments after the Service had de-
termined the taxpayer's income
from sources other than a taxpayer
filed return [26 USC § 6020(b)]. Not
infrequently tax, as well as
bankruptcy, practitioners ask the
question "if the IRS has filed a re-
turn on the taxpayers behalf more
than 2 years ago, is the tax dis-
chargeable"? Unfortunately for the
taxpayer client, the answer is NO.

Every reported decision address-
ing the issue has held that a "forced
filing" by the Internal Revenue
Service does not constitute a filed
return sufficient to permit dis-
charge under § 523(a)(1)(B). [In re

Chastang, 116 BR 833
(Bkrtcy.M.D.Fla. 1990); In re
D'Avanza. 101 BR 787

(Bkrtcy.M.D.Fla. 1989); In re Hof-
mann, 76 BR 764 (Bkrtcy.S.D.Fla.
1987) - fact assessment was more
than 13 years previously for tax
year more than 18 years ago held to
be irrelevant; Matter of Crawford,
115 BR 381 (Bkrtcy.N.D.Ga. 1990);
In re Pruitt, 107 BR 764
(Bkrtcy.D.Wyo. 1989)]. This holding
has also been extended to state
taxing authorities. [In re Haywood,
62 BR 482 (Bkrtcy.N.D.Ill. 1986)]
Yet, it has been held that where a

taxpayer signs a form "Waiver of
Restrictions on Assessment and
Collection of Deficiency in Tax and
Acceptance of Overassessment,”
unaccompanied by schedules, con-
stitutes the equivalent of filing a
return by the taxpayer if the Ser-
vice has already prepared a sum-
mary of the taxes due and owing
and debtor confirms those assess-
ments of tax liability were correct.
[{Matter of Carapella, 84 BR 779
(Bkrtcy.M.D.Fla. 1988); cf. 26 USC
§ 2060(a); In re Haywood, supral.

The second frequently overlooked
area is the fraudulent return. Ini-
tially, the practitioner should re-
view the taxpayer's assessment
record to determine if a civil fraud
penalty has been imposed; if so, the
issue of nondischargeability under
§ 523(a)(1)(C) will unquestionably
become an issue.

However, absence of a civil fraud
penalty does not necessarily render
otherwise nondischargeable taxes
dischargeable, irrespective  of
whether or not the assessment is
the result of an audit. Interpreted
in light of 11 USC § 102(5), § 523
(a)()(C) must be read in the dis-
junctive. Thus, even if the returns
are not fraudulent in and of them-
selves, if the taxpayer's conduct
constitutes a willful attempt to de-

By Thomas Yerbich

feat or evade taxes, the third part
of the trilogy is brought into play
and the taxes nondischargeable. [In
re Gilder, 122 BR 593
(Bkrtcy.M.D.Fla. 1990); In re Fer-
nandez, 112 BR 888
(Bkrtey.N.D.Ohio 1990)]

There are few decisions of the
bankruptey courts construing the
willful evasion element of §
523(a)(1XC). In addition, the dis-
tinction between willful evasion
and fraud in the context of the In-
ternal Revenue Code becomes
somewhat blurred. This stems in
part from the difference between
the civil penalty for tax fraud [IRC
§ 6653(b)] (there being no specific
civil penalty for tax evasion) and
the distinctly different and sepa-
rate treatment given to criminal
tax evasion [IRC § 7201 - $100,000
fine and 5 years imprisonment] and

tax fraud [IRC § 7207 - $10,000 fine
and 1 year imprisonment].

The Tax Court has historically
treated the civil tax fraud penalty
of IRC § 6653(b) as including a spe-
cific intent to evade a tax believed
to be owing [Habersham-Bey wv.
Commissioner, 78 T.C. 304 (1982)].
At least one bankruptcy court has
held that the precedents construing
IRC § 6653(b) provide persuasive
guidance for construing the "willful
evasion" element of § 523(a)(1)C)
fIn re GQGilder, 122 BR 593
(Bkrtecy.M.D.Fla. 1990); see also In
re Carapella, 105 BR 86
(Bkrtcy.M.D.Fla. 1990); In re Kirk,
98 BR 51 (Bkrtcy.M.D.Fla. 1989)].

One interesting argument that
has arisen in this arena is whether
a willful attempt to evade payment
falls within the nondischargeability
ambit of the "willful evasion" ele-
ment of § 523(A)1)C). Surpris-
ingly, there is a split of authority
on this issue.

In In re Gathwright [102 BR 211
(Bkrtcy.D.Ore. 1989)], the
bankruptey court, comparing §
523(a)(1X(C) with IRC § 7201, held
that, while § 7201 specifically pro-
scribed willful attempts to evade
payment, § 523(a)(1)(C) did not.
Thus, the Gathwright court rea-
soned, in the absence of any indica-
tion that Congress intended differ-
ent meanings for the phrases in the
different codes, evidence of a willful
attempt to evade or defeat payment
was irrelevant to a determination
of nondischargeability under §
523(a)(1)(C).

In In re Jones [116 BR 810
(D.Kan. 1990)], the district court
rejected Gathwright holding that a
willful attempt to evade payment
rendered a tax nondischargeable
under § 523(a)(1)(C). In rejecting
the Gathwright approach, Jones
cited several bases. (1) The lan-
guage "in any manner" was suffi-
ciently broad to include attempts to
evade payment. (2) Misgivings
about using a criminal statute to
interpret a civil statute, even
though exceptions to discharge are
to be strictly construed in favor of
the debtor. (3) Would render the
language superfluous because,
without including an attempt to de-
feat collection, it was hard for the
court to conceive how a debtor
could willfully attempt to evade or
defeat a tax without also filing a
fraudulent return. (4) Common

meaning of the term "evade" with
respect to taxes includes "failure to
pay." (5) the legislative history of
the 1966 amendment to § 17(a)(1)
of the Bankruptcy Act which ren-
dered for the first time some tax
obligations dischargeable, clearly
indicated an intent to provide relief
for the financially unfortunate but
not to create a tax evasion device.

With respect to this issue, the au-
thor must concur with the Jones ra-
tionale. What the Gathwright court
fails to address is how a "willful at-
tempt to evade payment” does not
also constitute a "willful attempt to
evade or defeat a tax." It seems to
the author to be illogical to assume
that Congress, intentionally or un-
intentionally, intended to discharge
tax liability where the debtor has
reported the tax as due but
"willfully attempted to evade taxes"
by taking deliberate and affirma-
tive action to avoid collection. This
is true whether through uncoopera-
tive or obstructive conduct intended
to thwart or mislead .the Revenue
Officer or an out-and-out conceal-
ment of assets [U.S. v. Mollet, 290
F2d 210 (2nd Cir. 1961)].

The following (neither all-inclu-
sive nor exhaustive) is a synopsis of
those frequently encountered ac-
tivities that the courts have found
supported the imposition of a civil
fraud penalty or a finding of guilt
in criminal tax evasion cases. The
existence of any of these factors
should serve as a "red-flag" alerting
the practitioner to the very real
probability that the Service may
challenge discharge of otherwise
dischargeable tax liabilities.

The most common is, of course,
omission of income [Conforte v.
Commissioner, 74 TC 1160 (1960)
rev'd on other issues & appeal
dism’'d 692 F2d 587 (9th Cir. 1982)
stay den. 459 US 1309]. This in-
cludes a failure to report personal

expenses paid by a corporation
{U.S. v. Proner, 405 F.2d 943 (2nd
Cir. 1969) rev'd on other grounds
395 US 823 (1969)], or a consistent
pattern of substantial understate-
ments of income [Lollis v. Commis-
sioner, 595 F2d 1189 (9th Cir.
1979)]. Claiming false deductions
[Price v. Commissioner, 88 TC 860
(1987)] or false exemptions [Daniels
v. Commissioner, TC Memo 1981-
58] may also result in a denial of
discharge. Filing a W-4 claiming ei-
ther excessive exemptions or to be
"exempt" [a gambit long popular
with Alaskan's] is also indicative of
fraud [Habersham-Bev v. Commis-
sioner, supral.

Yet another area ripe for a
nondischargeability finding in-
volves books and records: failure to
maintain records [Lollis v. Com-
missioner, supra), maintaining a
double set of books and records
and/or the destruction of records
[Spies v. U.S., 317 US 492, 63 SCt
364 (1943)]; or ignoring books and
records in preparing one's return
{U.S. v Cramer, 447 F2d 210 (2nd
Cir. 1971) cert. den. 404 US 1024}

Another problem fact situation
involves the taxpayer who fails to
file returns for several years then
files them all at once [frequently
because someone from the Service,
perhaps a Special Agent from CID,
was making inquiries]. The usual
excuse is that, because the tax-

payer had missed a few years, the
taxpayer continues to fail to file for
fear of prosecution for past failures
to file. This excuse is usually re-
jected and the pattern of failure to
file treated as an indicium of fraud
[Lord v. Commissioner, 525 F2d
741 (9th Cir. 1975)].

In defending a nondischargeabil-
ity action brought by the Service,
always bear in mind that the bur-
den is on the Service to establish by
a preponderance of the evidence
that the elements making the tax
debt nondischargeable exist, in par-
ticular "willfulness." "Willfulness"
does not exist simply because the
taxpayer/debtor was negligent, ig-
norant, careless or even stupid.
Moreover, good faith reliance on

professional advice or an honest dif-
ference of opinion as to the proper
application of the tax code is a valid
defense [Estate of Spruill, 88 TC
1197 (1987)].

Where there is a substantial tax
liability, reliance on the "3-year/2-
year/240-day"” rule can lead to an
unpleasant shock when the Service
trundles out § 523(a)(1XB)(i) [the
debtor did not file a return] or §
523(a)(1X(C) [the debtor filed a
fraudulent return or willfully at-
tempted to evade or defeat the tax].
When the client learns that a tax
liability the client was told would
be discharged is not, in fact, dis-
charged, the ensuing scene in the
attorney's office can be best de-
scribed as something less than
pleasant. Although clients detest
anyone, even their own attorneys,
delving into such areas, it is best to
ask the tough questions early or
risk being caught flat-footed and
embarrassed later. You can bet
your bottom dollar that the Service
probably knows the answers so you
had best be prepared to tackle the
issues yourself. Finally, if you are
not conversant with tax law, asso-
ciate or consult with a tax specialist
— it may just save not only your
client from a massive case of heart-
burn, but your malpractice carrier
as well! '

Alaska
Administration
Code

gets new publisher

Butterworth Legal Publishers,
through its subsidiary Equity
Publishing, was recently
awarded the contract to publish
the Alaska Administrative Code.
The April issue of the Register
will be the first to be published
under the new four-year
contract. Equity Publishing has
been publishing statutes and
administrative codes for forty
years. Butterworths has been a
major legal publisher since 1818
in England with offices all over
the world. The U.S. offices of
Butterworths were established
in the early 1980s. You may
reach the Equity Division of
Butterworths by calling 1-800-
637-5012.




By ALY CLOSUIT &
BAR RAG STAFF

Members of the Tanana Valley
Bar Association, assisted by the
Alaska State Troopers sort of,
have launched a worldwide in-
vestigation to solve the felonious
kidnapping of the TVBA mascot,
Miss Embraceable Ewe, aka
Surely the Sheep. She also is
known as Caressable Ewe.

Meanwhile, the TVBA has
agreed to raise the $400 billion
in ransom demanded by the
kidnapper (or kidnappers.) "I
think we'll raise it; it will just be
a matter of time," said a TVBA
member who wished to remain
anonymous.

The inflatable mascot disap-
peared from the TVBA Fourth of
July party on or about Jan. 31,
1992. Miss Ewe, the well-loved
symbol of the TVBA and com-
panion of local attorney Dick
Madson, initially was believed
to have left the party on her
own, but foul play was sus-
pected Feb. 28, when Vice
President Chris Zimmerman
and Treasurer Bob Noreen re-
ceived ransom notes and a pho-
tograph of the victim. Investiga-
tion was immediately shifted to
Anchorage, when sharp eyes
identified the blindfolded Miss
Ewe standing naked on a sheep-
box outside the Anchorage ourt-
house.

Noreen does not support pay-
ment of the ransom. "How do we
know this is our sheep,” he de-
manded of members Mar. 4.
"But as TVBA treasurer I accept
the responsibility for raising the
funds to cover the ransom...]
believe that the best solution is
to ask the divorce attorneys of
Alaska to pledge their accounts
receivable. This, alone, should
cover the ransom."

Zimmerman also does not
support payment of the kidnap-
per's demands, believing that
this is the TVBA's opportunity
to trade up to an inflatable doll.

"Just pay the money--I want
her back," pleaded Madson.

"We're just devastated about
it," said Madson in a Fairbanks
Daily News Miner interview
earlier this month. "She was
wonderful. She just stood up
there and was very dignified,”
he said. "She reminded us of
what our real function in life
was."

Two suspects are under inves-
tigation: Seth Eames, director of
the Alaska Legal Service Pro
Bono program, Anchorage; and
former Maximum Leader Dan
Cooper, who was the last person
to be seen with the sheep alive.

Cooper denies personal in-
volvement with the crime,
charging that the allegations
against him are a direct result
of "mass hysteria.”

Eames reportedly was the only
out of town guest at the Fourth
of July party, and also denied
the allegation to the News
Miner.

know where she was in February.

The Ransom Note.

New EviDENCE
SurFaces From
ConceaLED CaMERA

Seth Eames lurks in the background
(thebearded partygoerinphoto atright)
at the TVBA Fourth of July picnic.
Meanwhile, Dick Madson (far right)
guards the sheep from the bar while
Dan Cooper takes her for a spin on the
dance floor.

"“I'm not an attorney. I don't
like attorneys. I wouldn't hang
around with attorneys if my life
depended on it," he told the
newspaper, insisting he was not
at the party, but in Hawaii, in-
stead.

New evidence, however, places
him at the scene of the party on
the night in question. Eames
also reportedly told the TVBA
that if the ransom were not de-
livered quickly he would "send
her back a little piece at a time."
He later claimed that his state-
ment was "only a joke."

Arlys Borjesson, Fairbanks
coroner, said she believes that a
crime has been committed in
connection with the disappear-
ance and probable death of Miss

Poor sheep, blindfolded in Anchorage so she wouldn't
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No

it Will cost

COp S

we aren’t afraid to get our hands a litcle dirty.

lfyou want to See YOUI' s heep

you $400 billion.

Fat-Free Frank

Ewe. Unless otherwise directed,
she plans to file a petition and
hold a presumptive sheep death
hearing. Cooper, who also serves
as a D.A. in Fairbanks, said his
office is screening the case for
possible presentation to the
Grand Jury on charges of kid-
napping, extortion, violation of
state grazing regulations, and
cruelty to animals.

Spymaster Dick Burke, who
has not been seen since the re-
ceipt of the ransom notes, re-
portedly is on a mission per-
taining to "highly sensitive ne-
gotiations,” according to a reli-
able member of the TVBA who
asked not to be identified.

Guest Speaker:
Wm. Reece Smith, Jr.

President, American Bar
Foundation

Association
- Association

$40.00 per person
Call for reservations 276-6282

Past President, American Bar

Alaska Legal Services Corporation’s
25th year Anniversary Celebration

Anchorage Hilton Hotel

June 3rd, 1992
6:00 p.m. reception — 7:00 p.m. dinner

Past President, International Bar

IN THE COURT OF COMMON
PLEAS OF MERCER
COUNTY, PENNSYLVANIA
ORPHANS' COURT DIVISION

IN RE:
ADOPTION OF BABY BOY
CUMBERLEDGE
Register Number: 45376
Relinquishment Number: 752
DECREE NISI

AND NOW, February 24, 1992,
itappears to this Court that the said
Lome Lewis is the natural fatherof
Baby Boy Cumberledge at issue
herein, and that he has for a period
in excess of six months evidenced
a settled purpose of relinquishing
parental rights to the said child and
has refused or failed to perform his
parental duties.

IT IS THEREFORE
ORDERED that a decree nisi is
entered involuntarily terminating
the parental rights of the said Lome
Lewis to Baby Boy Cumberledge.

Notice of the entry of this decree
nisi shall be published in the An-
chorage News and the Alaska Bar
Rag, once, in each publication.

Exceptions may be filed within
ten (10) days of the publication of
the notice of the entry of this decree
nisi by any party to the findings of
fact, discussion, or decree nisi. If
no exceptions are filed then a final
decree shall be entered in this mat-
ter.

BY THE COURT:
/s/ Thomas T. Frampton, Judge
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PEOPLE

Kristen Bomengen is now
with the A.G.'s office in
Juneau..... Mary Ellen Beards-
ley, formerly with Routh, Crab-
tree & Harbour, is now with the
A.G'S  office in Anchor-
age.....Ethan Berkowitz is now
with the D.A.'s office in Anchor-
age....David Crosby is now
with Wickwire, Greene, Crosby
& Seward in Juneau....Brent
Cole, formerly with the D.A.'s
office, is now with Brena &
McLaughlin.....Joanne Grace
is now an assistant A.G. in An-
chorage.

Phyllis Hartke, formerly of
Dahl & Hartke, is now with

Wade & DeYoung.....S. Ramona
Longacre is now with the State
Farm Claims Office.....Anthony
Lombardo has relocated to
LaHabra, CA....Mindy Mec-
Queen has moved from the
D.A''s office in Anchorage to the
D.A''s office in Fairbanks.....D.
John McKay is now with the
firm of Rice, Volland & Glea-
son.... The firm of Middleton,
Timme & McRay has been
changed to Middleton, Timme
& Luke.....John Mec-
Connaughy, former assistant
municipal prosecutor in Anchor-
?ge, has opened his own law of-
ice.

Gissberg to Fish ahd Gamé

Attorney General Charlie Cole
announced March 3 that John
G. Gissberg has been named se-
nior assistant attorney general
assigned to the Department of
Fish and Game. He will concen-
trate on international salmon
treaty negotiations and other in-
ternational agreements between
ADF&G and foreign govern-
ments.

“Only someone with John's
stature, credibility and experi-
ence in international relations
could give Alaska the advantage
we need in our negotiations with

foreign governments and other
states," saild ADF&G Commis-
sioner Carl Rosier.

"John's presence is going to be
missed in the Department of
Law,” Cole said. "But I think we
have to balance our parochial
desires with the needs of the
state as a whole."

Gissberg's transfer is to take
place immediately, Rosier said,
because of the press of on-going
salmon treaty negotiations with

Canada and other Pacific
northwest states.
--Office of the Governor

GO I...

UCC Filings

Vice President, Claims Manager

CLAIMS & WAR STORIES

THERE, BUT FOR THE GRACE OF GOD,

®  Client hired Insured Attorney to draft
agreements for sale of business.
prepared & filed a UCC statement.
became disenchanted with Attorney over
unrelated matter and terminated relationship.
Two years later, the UCC filing was not
renewed. Buyer went bankrupt & Client’s
interests were unsecured. Client sued Attorney
alleging failure to renew the UCC statement.

= Bowing to his client’s desire to minimize
legal expenses, Insured Attorney reviewed a
Promissory Note and UCC staterent prepared
by the Client to secure equipment as collateral
for a past-due account receivable. The Client
filed the statement with the County Clerk and
was deemed an unsecured creditor when the
debtor went bankrupt. The Client alleged the
Insured Attorney failed to advise him to file
the UCC statement with the Secretary of State.

Al

BONNIE HENKEL

Attorney
Client

Erin Marston, formerly with
Stafford, Frey. et.al., is now
with Koval & Feath-
erly....David Ruskin and
Mary Louise Molenda have
formed the firm of Ruskin &
Molenda.....Stuart Cameron
Rader is now an associate with
McNall & Rankine.....David

Stebing, formerly with Brad-

bury, Bliss & Riordan, is now
with the Commercial Section of
the A.G.'s office..... Helen Simp-
son and Darryl Thompson
have dissolved their partnership
and are now sole practitioners.
C.J. Seidlitz has opened her
own law office in Anchor-

age....Linda Thomas has
opened her own law office in An-
chorage.....Cesar Velasquez,
former assistant municipal
prosecutor in Anchorage, is now
with the Alaska State Housing
Authority....Ben Walters has
closed his legal practice and is
now with the Office of Special
Prosecutions and Ap-
peals....Marshall Witt has re-
located to Salt Lake City, UT.

‘Gary Vancil and Linda
Walton currently of Kailua-
kona are the proud parents of a
new baby girl, Stephanie, born
January 23, 1992. Gary says she
looks like him.

Groh leaves State

Cliff John Groh

Cliff John Groh has joined the
law firm of Hicks, Boyd, Chan-
dler & Falconer as an associate
attorney. Groh recently served
as a special assistant to the
Commissioner of Revenue of the
State of Alaska. Groh graduated
magna cum laude from Harvard
College in 1976 and received his
law degree from the University
of California at Berkeley (Boalt
Hall) in 1985. Upon admission
to the Alaska Bar Association,
Groh practiced as an Assistant
District Attorney until Decem-
ber of 1987.

Groh's practice will focus on
service to Hicks, Boyd, Chandler
& Falconer's municipal and con-
struction clients. The addition of
Groh makes Hicks, Boyd, Chan-
dler & Falconer a seven-attor-
ney firm, 7

Botelho is deputy A.G.

Attorney General Charlie Cole
recently announced the ap-
pointment of Bruce Botelho of
Juneau to be his Deputy Attor-
ney General.

"I am pleased to appoint Bruce
to this extremely critical posi-
tion," Cole said. "His experience
with a broad array of legal is-
sues and other branches of gov-
ernment will be an extremely
valuable asset in his capacity as
Deputy Attorney General."

Botelho, 43, is a lifelong
Alaskan who, in addition to
working as an Assistant A.G.,
served three years as Mayor of
the City/Borough of Juneau. He
has considerable experience
working on natural resource is-
sues, including back tax and
royalty settlements. Cole said
Botelho's legal background
would be very helpful as Alaska
pursues the state's rights law-
suits announced by Governor
Walter J. Hickel in his state of
the state address

The Deputy Attorney General
is the equivalent of a deputy
commissioner and is responsible
for the day-to-day supervision of
the activities of the Department
of Law.

Cole said the appointment is
effective immediately.

--Office of the Governor

NOTICE OF VACANCY

H. Russel Holland, Chief Judge for the District of
Alaska, has been authorized for the past three years
to have a temporary emergency law clerk to assist
him in handling the Exxon Valdez cil spill litigation.
He must now find a replacement for the career law
clerk who has filled that position but will be moving
out of Alaska this summer. Judge Holland is taking
the unusual approach of announcing the vacancy in
the Bar Rag because of its circulation within the fed-
eral judiciary and because of the atypical aspects of
the job. He would be especially interested in some-
one who has worked or is working for a federal judge
at the JS/13 or JS/14 level, or above, for at least two
years. ‘

To say that the job offers a lot of challenges and a
lot of responsibility needs no explaining. Judge Hol-
land is seeking a very special person to fill this posi-
tion: someone able to do a great deal of independent
analysis, someone with exceptional writing skills, and
preferably someone who has experience with com-
plex federal litigation.

It is a "temporary" position in that it is tied to the
Exxon Valdez cil spill litigation. Judge Holland can
only offer the position for one year at a time, but there
is at least an expectancy that the position will be
available for several more years. Within the next sixty
days or so, Judge Holland anticipates finding a re-
placement who could move to Anchorage in late July
or early August (the day certain to be determined).

Inquires by serious, qualified individuals may be
made by calling FTS-868-5621.

ALASKA
LLEGAL

RESEARCH

Most-requested services:

Legislative Histories
Appellate Briefs
Unusual Questions
Joe Sonneman, B.S., M.A.,Ph.D., I.D.

324 Willoughby, Juneau 99801

Ph: (907) 463-2624
FAX: 463-3802




e Child support

Continued from page 14

procedure with one child was
$24,166, and the average award
was $341, or 17 percent of obligor
income.

e Administratively established
awards averaged 20 percent of
obligor net income in cases with
one child, 27 percent with two chil-
dren, and 33 percent with three
children, an exact replication of the
guidelines.

e The disparity between es-
tablishment procedures persisted in
cases with more children. Awards
in court cases involving two chil-
dren averaged 24 percent of obligor
net income; with three children, the
awards in court cases averaged 30
percent of obligor income. Both of
these figures fall below the 90.3
guidelines.

¢ The percentages of obligor in-
come ordered in child support also
varied considerably among the
study locations: in Anchorage court
cases, the average award involving
the support of one child was 21 per-
cent of obligor income; in Fairbanks
the proportion was 17 percent; in
Juneau, 19 percent; and in Nome
and Bethel, 14 per cent.

AFDC and CSED cases

The study also examined awards
in families receiving public assis-
tance.

* The average child support court
order in cases involving a recipient
of the Aid to Families with Depen-
dent Children (AFDC) program was
28 percent lower than the average
award in non-AFDC court cases.
This disparity, however, is income
based, with the income of APDC
families being substantially lower.

¢ In 35 percent of the court cases,
child support was to be paid

through CSED. In the judicially es-
tablished cases, there was no sig-
nificant difference in support or-
ders between cases administered by
CSED and those cases not handled
by the agency.

'Economic impact of divorce

In calculating the post-divorce fi-
nances of families, the study as-
sumed that child support would be
paid by the obligor and received by
the custodial parent. Current in-

formation on support arrearages

from CSED indicates that there are
large numbers of support obligors
in Alaska that do not make full
payment on their monthly child
support obligation. This nonpay-
ment or underpayment, in turn, af-
fects the custodial family's financial
well-being. Nevertheless, the in-
come and support data from court
cases were examined as indicators
of the post-divorce financial health
of families.

¢ In cases in which the mother
was awarded physical custody, her
family's per capita income declined
an average 28 percent from its pre-
divorce level. This decline generally
took place even when full payment
of support was assumed and was
due to the consistently higher earn-
ings of the father which, after di-
vorce, were no longer at the dis-
posal of the custodial family. The
average decline in custodial family
income would be greater if non-
payment was considered. In con-
trast, the post-divorce per capita
income of the noncustodial paren-
t—the father in these cases—in-
creased an average 54 percent.

¢ In court cases in which fathers
were awarded physical custody, the

Continued on page 24

Lawyer Support Services
Weekly Court Summaries

now include both
ALASKA SUPREME COURT &
ALASKA COURT OF APPEALS

X ¥ X X% X
CALL, FAX or WRITE
FOR A FOUR-WEEK TRIAL SUBSCRIPTION
FOR EITHER COURT, OR BOTH

PROMPT. On your desk each Monday by mail, fax or

courier.

TIME-SAVING. Read allthe summaries. Then read onlythe
slip opinions of interest to you.

EASY TO READ. Basic outline: Facts, Proceedings Below
Highlites,with black letter law at the top.

REASONABLE. $150/year, for each Court.
SLIP OPINION COPIES, upon request.
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LAWYER SUPPORT SERVICES

Ed Husted
528 Fifth Ave., Suite 218
Phone: 456-8142
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Mary Klink
Fairbanks, Alaska 99701
Fax: 452-8157
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NOTICE

IN THE SUPREME COURT OF THE STATE OF ALASKA
In the Disciplinary Matter )  Supreme Court No. S-4931
Involving: )

)
SHARYN G. CAMPBELL, )

) ORDER
Respondent. )
)

Member No. 7812151
Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton and Moore, Justices.

A judgment having been entered on January 21, 1992, noting that
Sharyn G. Campbell was found guilty of the crime of Credit Union
Fraud, in violation of 18 U.S.C. §1344; False Entries in Books or
Records, in violation of 18 U.S.C. §1006; and Aiding and Abetting, in
violation of 18 U.S.C. §2; and a copy of this judgment having been
forwarded to the clerk of this court under Alaska Bar Rule 26(c); and
it appearing to the court that this conviction involves a serious crime
under Alaska Bar Rule 26(b); and good cause appearing,

IT IS ORDERED:

1. Under Bar Rule 26(a), Sharyn G. Campbell is suspended from
the practice of law, effective immediately. This suspension shall
continue in effect pending final disposition of the disciplinary pro-
ceeding initiated by reason of this conviction.

2. Under Bar Rule 26(f), this matter is referred to Bar Counsel for
the Alaska Bar Association for the initiation of a formal proceeding
before a hearing committee.

3. Sharyn G. Campbell shall comply with the notification require-
ments of Bar Rule 26(i) and Bar Rule 28.

Entered by direction of the court at Anchorage, Alaska on Febru-
ary 14, 1992.

CLERK OF THE SUPREME COURT
/s/Jan Hansen
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A Fitness
Center in the
Carr-Gottstein

Building?

t's just one more reason why

the Carr-Gottstein Building is
the best location for your firm —
our fitness facility!
The center features men's and
women's locker/shower rooms,
Lifecycles, Bioclimbers and
a rowing machine. Besides its
great location, competitive lease
rates and excellent management
reputation, the Carr-Gottstein
Building now offers even more.
Call Gail-Bogle Munson at
564-2424 to see the new
facilities and available office
suites. )

FECARR
GOTISTEIN

Properties

» Child support

Continued from page 23
post-divorce custodial family per
capita income remained relatively
unchanged, increasing an average
of 1 percent. Yet the noncustodial
mother still experienced an average
11 percent decline in her per capita
meome

Exceptions to 90.3

¢ In approximately 10 percent of
the court cases, reductions in
monthly child support orders were
made for long visitations,

¢ Exceptions to the 90.3 guide-
lines were made in 22 percent of
the court cases. The most common
exceptions related to obligor impov-
erishment and shared physical cus-
tody of children.
Comparison with previous
studies

In a study of 1988 child support
cases administered by the Alaska
Child Support Enforcement Agency
(CSED), Ginny Fay reported that
an average 17 percent of obligor in-
come was ordered for support for
fair cases in which one child was
involved. (Fay, "Economic Impact of
Alaska's Child Support Court Rule
90.3 on Family Income,” Alaska
State Legislature, Legislative Re-
search Agency, May 1, 1990. In this
study, the judicial support orders
found in 1988 CSED cases were
analyzed.) The current court case
data show a statewide figure of 20
percent. For two children the ear-
lier study showed an average 22
percent of obligor income was or-
dered in support; the 1989 court
data show a figure of 24 percent.
And in cases with three children
the 1986 study found an average 19
percent of obligor income was or-
dered in support; the newer court
data show an average of 30 percent.
While the data in the current study
are not directly comparable to those
in the earlier study, it is notable
that the 1989 data appear to show
consistent increases in proportions
of obligor income ordered in sup-
port.

Comparison of the current data to
a 1987 Alaska Women's
Commission Study which examined
pre-guideline support orders shows
large increases in support amounts
(Baker, Family Equity at Issue: A

Study of the Economic Conse-
quences of Divorce on Women and
Children, Alaska Women's Com-
mission, October 1987). Adjusted
for inflation, the average 1985 child
support order was approximately

half the amount of the current post-
guideline order.

A central purpose of this study
was to offer an assessment of the
degree to which Rule 90.3 has been
implemented in Alaska. Overall,
average child support awards have
increased; yet despite these gains,
custodial families—largely headed
by women with lower earnings—
continue to experience decreases in
their per capita financial resources.
(The disparities between male and
female earning capacities, however,
are not the focus of child support
reform, and do not fall within the
domain of guideline remedy).
Conclusion

Comparisons of child support
awards across community, type of
case, and establishment procedure
show that proportional disparities
exist. One of the central purposes of
guidelines such as Civil Rule 90.3 is
to minimize this variation. In
Alaska, support obligations estab-
lished within the administrative
process of CSED generally reflect a
rigorous application of the guide-
lines; in these cases average
awards exactly replicate the guide-
line proportions. The awards in
court cases reflect a more lenient
series of applications that produce
average obligations below the
proportions mandated in Rule 90.3.
Yet even if Alaska has not achieved
complete implementation of the
support guidelines, the new data
give evidence of significant
progress.

®

A fuller exploration of the study
summarized in this article can be found
in Child Support in Alaska: An
Examination of the Effectiveness and
Impact of Alaska’s Child Support
Guidelines, a joint effort between the
University of Alaska's Justice Center
and the Alaska Women's Commission.

[Readers interested in a more detailed
discussion of the sample and weighting
procedures should refer to the published
report available at the Child Support
Enforcement Division.]

Make plans-now for
the Annual Convention
June 4-6, Anchorage

INTELLIQUEST

Providing Professional Criminal and Civil
Investigation Services for Attorneys

Including:

Personal Injury - Product Liability
Skip Tracing - Locates
Divorce - Child Custody
Fixed and Mobile Surveillance

26 years federal investigative experience - references on request

272-2949

MAIL: P.O. BOX 211956, ANCHORAGE, AK 99521-1956 FAX: (907) 272-7753




