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Admission of out-of-
state attorneys:

Alaska has
the right idea

By Rosert W. MARTIN, JR.

Chances are that some time dur-
ing the course of the last year, you
read an article about “telecommut-
ing”.

Telefax machines, modems and
800 numbers all ensure that you can-
not be sure of the location of the
person at the other end of the tele-
phone or the computer cable. Indeed,
telecommuting makes a great deal of
sense from a number of different pub-
lic policy standpoints, ranging from
the reduction of automobile exhaust
fumes in larger cities to the possible
eventual elimination of the need for
large public expenditures to support
infrastructures which in turn sup-
portlarge office complexes and similar
business centers.

No one is quite sure where it will
all lead, but if you have “surfed” the
net, it is not difficult to envision the
day when the need for supermarkets
and large retail stores to showcase
products will be unnecessary and may
only survive as a quaint glimpses of
the past like Williamsburg, Virginia
or Old Sturbridge Village in Massa-
chusetts.

What does this all have to do with
the practice of law? Once again, ifyou
have taken that tentative step onto
the technological superhighway, you
will note that many law firms, from
the sole practitioner all the way up to
and including the 500-person multi-
office firms, have placed “web pages”
on the Internet. If you have access to
the Internet in Alaska, you have ac-
cess to “web pages” of, and in some
cases direct access to, attorneys in
law firms located in California, Ala-
bama, New York and any other state
of your choice.

As long as those out-of-state law-
yers make it clear in their
advertisements that they can only
practicein certain states, there seems
little chance of their being accused of
unauthorized practice oflaw.Seee.g.,
Committee on Professional Ethics of
the Illinois State Bar Association,
Opinion 94 -5 (7/94); Committee on
Legal Ethicsand Professional Respon-
stbility of the Pennsylvania Bar
Association. Opinion 92-51 (4/6/92);
Committee on Professional Ethics of
the Connecticut Bar Association.
Opinion 91-24 (12/27/91).
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continued on page 14

Photos and article by James Homaday

Neanderthal Man.

he animals, birds and safari country were magnificent.
T We drove by Land Rover through the areas we watch
on National Geographic programs: The Serengheti Plain,
Ngorongoro Crater, and Mayanara and Tarangire Parks. We

also visited Olduvai Gorge where the Leakeys found
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See story page 8
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What's happening at the 1996 convention

Help us celebrate our 100th Anni-
versary! The Alaska Bar Association
marks its 100th Anniversary this
year, and our convention program
reviews the history of the Alaska Bar
and Judiciary. Come join us Thurs-
day and Friday, May 16 - 17, 1996 at
the Hotel Captain Cook and the
Alaska Center for the Performing
Arts. Watch for the convention bro-
chure in March!

Meet nationally known law office
management expert Jay Foonberg
as he shares with Bar members
"What Clients Really Want and How
to Give It to Them," and later dis-
cusses "Quality of Life and Practicing
Law: Balancing Family, Profession
& Self."

They'’re back! Professors Arenella
and Chermerinsky return once more
to give us the latest on recent U.S.
Supreme Court Opinions.

Take a look back in time during
our Historian’s Committee program.

Learn about the 1964 Court Bar -

Fight, the Origins of the Alaska Civil
Code and hear about Alaska's color-

ful Federal Territorial Judges.

Join U.S. Court of Appeals Senior
Circuit Judge Robert Boochever as
he reflects on Alaska Territorial
events and their impact on Alaska
law today.

Experience MOVIE MAGIC: The
award-winning American Bar Asso-
ciation program, Movie Magic: How
the Masters Try Cases, will be pre-
sented following our President's

Reception on Thursday, May 16. Join
us in the Discovery Theater of the
Alaska Center for the Performing Arts
for this ungiue.presentation. Fea-
tured are clips from films such as "To
Kill A Mockingbird," "My Cousin Vin-
nie," "Judgement at Nuremburg," and
"Miracle on 34th Street" demonstrat-
ing litigation tactics. A panel of local
judges and attorneys will critique the
clips and discuss courtroom strategy.
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P.O. Box 100279
Anchorage, Alaska 99510
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President's Column

Don't take the client's story at face value

I recently attended a national
meeting ofbar leaders, where George
Bushnell, the former president of the
American Bar Association, launched
his speech by bellowing CLIENTS
LIE! I sat back smugly and only half
listened to the lecture because I was
already familiar with that phenom-
ena, and I, in fact, lecture new law-
yers about it.

Shortly after returning to Anchor-
age, I had a conversation with a law-
yer I've known for 20 years, who
described just having finished the
worst case of his life involving the
“client from hell." The lawyer then
recounted trying a case where his
clienthad altered documents and the
opposing side was able to produce the

Editor's

originals at trial. In describing this
nightmare experience, my friend ac-
knowledged that therehad been some

Column

red flags, but explained that his cli-
ent had convincing explanations for
eachinconsistency. My colleague was
beating himself up for believing his
client's story, and not following up on
some clues that had come to his at-
tention. Again, although I was sym-
pathetic, to myself I acknowledged
that this was a lesson I had already
learned so that situationjust couldn't
happen to me.

For the last several years, I have
been representing one of two part-
ners in a small business. Since the
partners left their former employ-
ment to start their own firm, the
business has done relatively well.
Nonetheless, as is typical in partner-
ships, the two partners have differ-

"Once noble profession" still noble for most of us

“A oncenoble profession,” mourned
the headline in the Forum section of
the Sunday paper (Anchorage Daily
News, March 3, 1996). “Too many
lawyers today are too greedy, too
sleazy,” the subhead tut-tutted. Was
this the usual know-nothing diatribe
by a letter-writer whose only contact
with lawyers was a court order for
back child-support, a quick flip
through the Reader’s Digest con-
densed version of The Firm, and some
rough recall of a T.V. anchorman’s
two-sentence slant on the McDonald’s
coffee case?

Not quite. Close, though, judging
by the content. Neatly wedged right
above a far more appropriate head-
line (“Friendly Fire,” on fallout from
the Gulf War), the opinion column
'was the work of pricey-lawyer-turned-
cabinet-secretary-turned-pricey-lawyer-
turned-philanthropist Joseph A. Cali-
fano, Jr., a man who ought to have
known better. At a time when any
respected lawyer with a public forum
should be using it to dispel the preva-
lent, noxious, and false stereotypes,
Califano instead accepts the lawyer
jokes as the reality and builds toward
some truly oddball advice for the pro-
fession.

Among the basic “facts” that Cali-
fano accepts unreservedly is that
“[tlhe United States does have too
many lawyers.” He contrasts, as proof,
our three lawyers per thousand with
the lower ratios in other developed
countries. But is three in a thousand
“too many lawyers?” Maybe, but
maybe not; it's a question that de-
serves intelligent discussion. Maybe
three in a thousand means that we in
the United States prize personal jus-
tice more than citizens of other
countries do. Maybe it means that
average U.S. citizens are more likely
to have access to their local court-
rooms when they want it than do
their confreres in Great Britain, Ger-
many, and Japan. Assuming that
universal access to justice is a laud-
able goal, which most lawyers do, it’s
certainly amuch morereachable goal
than it would be if this country had
one-tenth as many lawyers.

More troubling to Califano than
raw numbers, though, is what he
calls the “brass-knuckled lawyering”

that feeds our “loss of trust in one
another and in our institutions.” He
lays at lawyers’ doors wide-spread
tax evasion, a “loss of trust between
doctor and patient" the impenetra-
bility of federal regulations, the pain
of divorce, a loss of moral obligation
in contracts, and the tobacco
industry’s efforts to ensnare children.
Why he fails to mention AIDS and
Hurricane Camille is probably due
solely to the newspaper’s limitations
of space.

It’s true, obviously, that when
people have the right and the ability
to hire lawyers to represent their
points of view, all the bad and corrupt
points of view willhave lawyers' faces
attached to them. Butsowill the good
and decent points of view, assuming
rough equality of resources. For ev-
ery lawyer who’s persuading a
Southern jury to acquit a lyncher, to
take one of Califano’s examples,
there’s a lawyer on the other side
who’s arguing for justice. For every
lawyer arguing for a tobacco
company’s right to advertise, there’s
a lawyer representing the
government’s right to protect the
health and welfare of its citizenry.
Why not point out the good to a soci-
ety already too prone to revel in the
rarer examples of the bad?

Most lawyers realize eventually in
their careers that lawsuits are rarely
between good and evil. Especially in
divorce cases and contract disputes,
to take a few more of Califano’s ex-
amples, litigation is usually between
two people who both think they’re
right and the other side is wrong. It's
the clients who hold these views; the

lawyers don’t manufacture the dis-
pute for them. The lawyers merely
represent the client's views in court.
It’s their job. ‘

What about the “greed” factor? Are
lawyers as a group more greedy than,
say, dentists, fishermen, or bicycle
messengers? As a (former and repen-
tant) high-priced lawyer with paying
clients like Chrysler and Chase Man-
hattan Corp., Califano can afford to
take the obligatory sneer at the “one-
third (plus expenses)” commanded
by plaintiffs’ lawyers. But the contin-
gency-fee issue is a complex one with
its ownset of difficult questions, which
Califano could have, but doesn’t, ad-
dress: How many injustices would go
unrectified if every litigant had to
pay Califano’s hourly rate? If “one-
third (plus expenses)” is a greedy and
gouging percentage, how come all
those unemployed young lawyers,
whom Califano mentions smugly ear-
lier in his column, haven’t ratcheted
that rate downward by taking cases
for one-fourth, or one-tenth, or one-
hundredth of the recovery? Could it
be that “one-third (plus expenses)” is
actually a fairly accurate reflection of
a lawyer’s costs and risks?

The trulyweird aspect of Califano’s
column, as opposed to the merely
simple-minded, comes toward the
end. After having thoroughly decried
the way that lawyers have sneakily
insinuated themselves into every
nook and cranny of American life,
Califano attacks them for not taking
leadership roles in genetic research,
assisted suicide, artificial life, and
neonatality, for failing to “help par-
ents, children and physicians face
the choices these marvelous but ter-
rifying [scientific] discoveries open
up.”

The computer business, too, is call-
ing us, he says: Society is crying out
for “juridical concepts, laws and pro-
cedures to accommodate the
technological revolution and cushion
the human displacement.”

More dense regulations, in other
words. More fine print. More detailed
contracts that only lawyers can deci-
pher.

But hey, Joe, didn’t you start out
by saying that there were too many
lawyers leaving their messy hand-

ent needs and directions in dealing
with money. One of the partnersis a
mature individual with over 20 years
in the workforce, retirement plans,
savings, and resources. My clientis a
young single mother. The partner's
priority for the business is in invest-
ing its earnings in making the busi-
ness grow. My client's primary con-
cern is taking enough money out of
the business each month to pay her
rent and put food on the table for her
children. Since the beginning, this
difference in style has been a con-
stant source of friction. I have had
several discussions with both part-
ners about the fact that their needs
are different and that in making fi-
nancial decisions there is no right or
wrong answer, but that the priorities
and needs of each of the partners
have to be taken into account.
Recently, my client showed up on
my doorstep and demanded that I get
her out of the partnership. I ques-
tioned her in detail about the events

Continued on page 3

prints on too much of society? Now
you want us to lead the charge in
science, medicine, and the computer
revolution? Say it ain’t double-talk,
Joe.

The bottom line, which we all rec-
ognize by now, is that the antics and
egos of F. Lee Bailey and Alan Der-
showitz do us all no favors when it
comes to rehabbing our tarnished
image. But the lawyers in the head-
lines are not the ones who do the
yeomen’s work of representing the
diverse and sometimes antagonistic
interests of America’s citizens. Not
just some but almost all of us make a
decent but hardly obscene living by
doing it day in and day out capably,
professionally, and with genuine con-
cern for our clients and for justice.
Califano should take his nose out of
“A Thousand and One Sleazy Lawyer
Jokes,” take a reality check, and ad-
dress the subject again.
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President's column

Continued from page 1

that had precipitated this decision.
She denied that there was a precipi-
tating event, and explained thathav-
ing to worry about all the time was
simply too stressful. She had come to
the conclusion that she would be bet-
ter off as an employee in a business
where she had a regular salary. I
asked her about job possibilities and
she told me she had an offer from a
reputable business. I discussed in
detail with her the potential upside
to having her own business, but she
adamantly insisted that she would
prefer to have the security of a salary
over the possibility of long-term po-
tential. Although I discussed with
her the fact that her business had
more value than her initial invest-
ment, she insisted that she would be
satisfied if her partner would simply
pay her back her initial investment
so she could get on with her life.

I then wrote the partner a letter
offering my client's interest in the
business for sale. Imagine my shock
when my client's reaction to the"good
news" that her partner had accepted
her offer to sell and would have the

cash available within ten days was
"oh my gosh, how could you do this to
me? I didn't want to sell my interest.
I just wanted to provoke a confronta-
tion!" I reminded my client about our
lengthydiscussion regarding the ben-
efits and disadvantages of staying in
herbusiness. She then confessed that
her partner had hired a new em-
ployee without conferring with her
and, because of the employee's salary
and taxes, there had not been enough
money in the business at the begin-
ning of the month for the partners to
take their normal draws. As a result,
my clienthad panicked. When I asked
her why she simply hadn't told me
what was going on, she reminded me
that it is my job to ask the right
questions.

In her own way, my client was
reminding me that a lawyer's job is
not to take the client's story at face
value, but rather toevaluate the story
in light of our own knowledge and
experience and to give advice based
upon what is best for the client, even
when that may not be what the client
wants.

Letter from the Bar

Facts concerning the

Inn movement
The American Inns of Court are an
interesting, effective and fast-grow-
ing means by which members of the
legal community are improving the
ethics, professionalism, skills and ci-
vility of American legal practitioners.
Among the more interesting facts
about the Inn movement:
® The American Inns of Court are
the fastest-growing legal organi-
zation in the country, with some
270 Inns and 17,000 members ac-
tive in all 50 states.
® During 1994 alone, 39 new Ameri-
can Inns were chartered by the
national American Inns of Court
Foundation. In the nine months
since the American Inns of Court
Annual Meeting in May, 1995, 25
new Inns have been chartered.
® 40% of federal judges belong to
an American Inn of Court, includ-
ing five Supreme Court justices.
* 1,500 state judges belong to an
American Inn of Court, including
71 state supreme court justices.
¢ Both the American Bar Associa-
tion and the Conference of Chief
Jjustices have issued resolutions
encouraging judges and lawyers to
become members of American Inns
of Court, form new American Inns
of Court and promote the mission
of the American Inns of Court.
The success and growth of the
American Inns of Court can be attrib-
uted to the effectiveness of their
organization and the significance of
their mission. Organized on the local
level in small communities and large
cities throughout the United States,
American Inns are designed to allow
third-year law students and young
lawyers to benefit from the experi-
ence, knowledge and skills of

ASSISTANT BOROUGH

ATTORNEY

The North Slope Borough is seeking an
experienced attorney to join a four attorney
municipal law office in Barrow, Alaska. This
position will focus mainly on personnel law
issues and Borough Health Dept. Issues.
Applicants must have a minimum of two years
experience as a practicing attorney, current
membership in the Alaska Bar Association and
be willing to relocate to Barrow, AK. Salary
D.O.E. Please submit resume to Borough
Attorney at P.O. Box 69, Barrow, AK 99723,

experienced lawyers and judges in
their community. Each Innhas mem-
bers ranging from law students to
lawyers and judges with decades of
legal experience, and is divided into
several teams consisting of the same
range of members. Teams are re-
sponsible for preparing one “program”
per year, which illustrate ethical and
professional situations which mem-
bers may face during their legal
careers. Following each program, Inn
members discuss the situation pre-
sented in order to consider the
implications of their actions and deci-
sions. By providing such a forum,
American Inns enable their mem-
bers to consider ethics and
professional conduct in real-life terms,
rather than simply in terms of the
classroom or a chapter in a textbook.

I hope you will find this informa-
tion to be a good introduction to the
American Inns of Court. If you would
like to learn more about the Ameri-
can Inns of Court in Alaska, you may
contact the Hon. Harry Branson of
the Anchorage American Inn of Court
at 907-271-3013. Also, for more on
the American Inn movement around
the country, feel free to contact me at
202-544-1441 or Ms. Ellen Cardwell
of the American Inns of Court Foun-
dation at 703-684-3590.

Sincerely,

Brian W. Engelhart

On behalf of the American Inns of
Court Foundation

WANTED
Conference table and chairs.
Very good quality.
Approximately 8.5'x4’.
Call 276-6015

Forensic
Document

Examiner

Full service lab to assist you with
handwriting comparisons,
alterations, obliterations, charred
documents, indented writing and
typewriting comparisons.

Jim Green - Eugene, OR
Phone/Fax: (541) 485-0832
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Oops!

In the lastissue of the Bar Rag, we inadvertently omitted the byline for the
historical article about the "floating court" of the 1950s. Russ Arnett contrib-
uted the yarns in the Jan.-Feb. issue.

ALPS TIP OF THE MONTH
A Guide to Survival in the Practice of Law

ALTERNATIVES TO FEE DISPUTES:

Written Fee Agreements Always set forth, in
writing, how much your fees are and how the client
will pay you.

Regular & Detailed Billings Send your clients

itemized monthly statements or FYI letters that
clearly show the work you're doing for them.

Accurate & Supportive Time Sheets Always

maintain time sheets, even on contingency fee cases.
This helps when you encounter a client unwilling to

pay your bill because he can't see anything tangible

that you've done for him.

Monitoring Accounts Recejvable Take an active

interest in those clients that aren't paying your bills
in a timely fashion and find out why. Don't
delegate this task to "bookkeeping” - your client
isn't a faceless name that just happens to owe you
money.

Warning Signs & Trouble Shooting Be sensitive to

the clients that haven't paid you or have suddenly
fallen behind. If the client is unhappy with you, or
can't afford to pay your bill, you need to know early
on so that you can either find a solution or you can
attemp to withdraw from the case.

BONNIE HENKEL
Vice President, ALPS Claims Manager

Lawyers Helping Lawyers
Substance Abuse Committee

The Substance Abuse Committee is composed of Alaska Bar members
dedicated to assisting impaired colleagues. Following is a list of members of
the committee. Please feel free to contact them at any time with questions
or concerns about substance abuse. ALL contact with the committee is
confidential.

John Abbott, Chair, Anchorage John Reese, Anchorage

907-346-1039 907-264-0401
Cliff Groh, Sr., Anchorage Nancy Shaw, Anchorage
907-272-6474 907-243-7771

Mike Lindemann, Anchorage
907-563-3657

Brant McGee, Anchorage
907-274-1684

Valerie Therrien, Fairbanks
907-452-6194

Resources available from the Alaska Bar:

“Lawyers Helping Lawyers Who Belong to One’Bar’Too Many” is a videotape
program by the Substance Abuse Committee. Originally presented live on
February 23, 1996, this seminar is for anyone interested in learning about
substance abuse and is designed for lawyers and nonlawyers alike. The
program is also required training to participate as a member of the Substance
Abuse Committee. The video will acquaint you with recognizing the problem
of substance abuse and what alternatives are available to assist in addressing
the problem. There is no charge for rental of the video and the accompanying
course materials are free.

Topics covered in the video:

e What Is the Substance Abuse Committee?

* How Do You Recognize Substance Abuse?: The Secret Everybody
Knows

e What Help Is Available?

* Funding for Treatment

* Demonstration of an Intervention

® What Is Alcohol Abuse? What Is Drug Addiction?

Included in the materials are schedules of AA meetings in Anchorage and
Fairbanks and a list of treatment programs available in the state.

To order the tape and/or materials please call the Alaska Bar office at
907-272-7469/fax907-272-2932.
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Juris Prudence

Recommendations to aid jurors

Trial practice and the role of the
jury were in the spotlight last year as
aresult of the highly publicized crimi-
nal trial of O.J. Simpson. In that case,
jurors sat the better part of a year
through a trial that produced some
50,000 pages of testimony, including a
numbing amount of scientific evidence.
And some observers predicted a hung
jury.

Previously, this column reported
on various reforms ofthe Alaska Rules
of Civil Procedure designed to rein in
the costs of litigation by introducing
mandatory disclosure and discovery
limitations. The state of Arizona pre-
ceded Alaska in the forefront of those
litigation practice reforms.

-Now, the Arizona Supreme Court
has adopted a comprehensive ap-
proach to reform of jury practices.
Effective December 1, 1995, the un-
precedented changes are intended to
assist jurors in sorting through evi-
dence during the course of a civil trial.

An appointed panel of former
jurors, judges, academics and law-
yers made some 55 recommendations
to the Arizona Supreme Court de-
signed to aid jurors in understanding,
handling and assessing evidence in
a more efficient manner. :

As a result, the Arizona court
unanimously adopted numerous

changes to its rules governing jury
practices. For example, one change
will allow jurors to pose questions to
witnesses through the judge. As is
the present practice in Alaska, Ari-
zona jurors will also be allowed to
take notes throughout civil trials.
Moreover, jurors in Arizona will now
be provided with special notebooks to
compile and collate documentary evi-
dence, witness photographs and jury
instructions as the trial progresses.
Judge Meg Green in Fairbanks re-
portedly utilizes a form of notebook
for jurors in complex civil cases.
Also, Arizona trial court judges
will now have the discretion to allow
jurors to discuss evidence in the jury
room during a civil trial. Fairbanks
presiding judge Richard Savell has
indicated an interest in implement-
ing a similar practice. Arizona judges
will also have the option of limiting
the length of a trial and avoiding a
hung jury by polling deadlocked ju-

RUSSIAN CONSULT

RUSSIAN LAWYER IN SEATTLE

Since 1995
Since 1994
Since 1993
Since 1990
1989-1990
1985-1988
1979-1985
1976-1979

University in 1976.

Russian Lawyer
ANATOLY KOSSENKO

Mr. Kossenko has 20 years legal experience in Russia:

Russian Law School in America, President
Russian Consult, Inc., President

Far East Academic Law University, President
Far East Consult, Ltd., President

Foreign Trade Association. Law Consultant
Senior Deputy Prosecutor

Regional Government, Chief Legal Consultant
Prosecutor’s Office, Senior Investigator

Mr. Kossenko graduated from the Law College of the Moscow

RUSSIAN LAW SCHOOL IN AMERICA

business transactions;

letters, etc.);

(a division of Consult U.S.A., Inc.)
A corporation of Russian lawyers, providing legal consulting services for
American projects in Russia and Russian projects in the USA.  This
corporation offers partnership and services to individuals and businesses to
develop good and mutually beneficial American-Russian relations.

Lawyers, consultants and experts of the corporation:

s  provide counsel regarding Russian bankruptcy;,

5> prepare documents (contracts, agreements, business plans, bylaws,
s provide advice and counsel regarding Russian laws:

so  provide legal representation for clients in Russian courts (corporate

problems, bankruptcy problems, tax problems, customs problems).

RUSSIAN CONSULT works with the Institute of State and Law of the
Russian Academy of Sciences and other major legal centers in Russia.

RUSSIAN CONSULT

courses:
50 help search for the best investment projects in the Russian market - Foreign Investment Law in Russia,
and provide complete consulting services to clients;, - Property Law in Russia,
- Joint Venture’s Development and Liquidation in Russia,
s> provide services and advice for Russian projects, business plans, - Finance and Banking in Russia,
documents and problems; - Tax Law In Russia,
- Export/Import Operations in Russia,
s> render complete services for developing, restructuring, and dissolving - Customs Law in Russia,
joint ventures in Russia and assisting in negotiations and structuring - Land Law In Russia,

- Natural Resources and Environmental Law in Russia.

(a Washington non-profit corporation)

Russian Law School in America, an equal employment and educational
opportunity institution, was founded to bring an understanding of
Russian laws to American lawyers, bankers and business people
through a correspondence course of study.

Russian Professors will instruct students in the following Russian legal

A new program, “Russian Lawyer,” was opened for those who speak
Russian and desire to receive a Russian diploma for Russian lawyer or
a Russian bachelor degree in law through a correspondence course of
studies. The program offers more than 30 courses.

Length of study depends upon the chosen program and may be 4-5
years (for those who have finished high school in Russia, NIS or the
USA) or 2.5-3 years (for those who have commenced but have not
completed their post-secondary education in Russia, NIS or the USA).

The Board of Trustees: Director of the Institute of State and Law of the
Russian Academy of Sciences, Boris N. Topornin.

RUSSIAN LAW SCHOOL IN AMERICA

2322 Westin Building
2001 Sixth Avenue
Seattle, WA 98121
tel: (206) 443-9225 fax: (206) 443-9219
E-mail: amruscon@halcyon.com

2344 Westin Building

tel: (206) 443-9221 fax: (206) 443-9219
‘' E-mail: ruslawschool@halcyon.com

2001 Sixth Avenue
Seattle, WA 98121

rors to determine whether unan-
swered questions remain. Ifso, jurors
can be permitted to hear additional
evidence regarding those questions
or hear additional closing argument
on them from the parties’ lawyers.

Some of the Arizona panel rec-
ommendations were not adopted,
however, such as one proposal to re-
quire judges to give final jury
instructions before, as opposed to af-
ter, each party summarizes its case
in final argument and another to
permit alternate jurors to vote once
the trial is completed. The Arizona
Supreme Court deferred a recom-
mendation to allow jurors to discuss
evidence during criminal cases, pend-
ing the outcome of a constitutional
challenge.

Some of the panel’s recommen-
dations will require legislative
enactment. For example, one recom-
mendation involves increasing the
stipend for jury duty from $12 to $40
per day.

The Arizona Chief Justice has
indicated that the adopted jury re-
forms are intended to loosen the
straightjacket that jurors have his-
torically operated in and to apply
methods of social science and com-
munications skills to thejury process.

State courts in Delaware and
California are presently exploring
similar reforms to jury practices in
light of the groundwork laid by the
Arizona experiment. Currently, there
is no statewide review of jury prac-
tices being undertaken in Alaska
(although an inquiry into Alaska
Native representation in jury pools
has been initiated). But it may be an
idea whose time has come, particu-
larly given Arizona’s groundbreaking
reforms.

Reprinted with permission of Alaska Busi-
ness Monthly for which the author has written

a regular column on legal matters of interest to
the business community since 1986.

What’s new
in CLE

¢ Improved Quality Videotape Li-
brary: We are now having all live
CLEs professionally videographed
and edited. What does this mean for
you? The videotapes have improved
audio and better video quality. They
are more viewable andnolongerhave
dead air time while a question is
posed from the audience.

e The Alaska Attorney’s Desk
Manual has a new chapter! In 1994
and 1995 we published the Real Es-
tate and the Employment Law Desk
Manuals. Family Law is the latest
one to be published. Please call the
Bar office to order your copy today!
Each Manual is in a 3-ring binder
format. The cost is $45 plus $5 s&h.

e The 1996 CLE Calendar was
published and sent to all Bar mem-
bers the week of January 8th. We
distributed this to help you plan in
advance which CLEs of interest to
you will fit into your schedule. Up-
dates to the calendar will be sent out
periodically. Flyers for each program
are mailed 4 - 6 weeks in advance of
the program date. :

e Are you on the Information Su-
per highway? If you are, look for
Alaska Bar Association information
on the Alaska Court System’s Home
Page. The net address is http:/
www.alaska.net/~akctlib/
homepage.htm

e Look for our updated CLE Li-
brary Catalog in March. Use the
catalog to choose courses for self-
study or to earn credits for another
jurisdiction.

Call the Bar at 272-7469 or fax us
at 272-2932 for more information
about all the resources in the CLE

Library.



Family Law

Protecting your office from disaster
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A wave of burglaries recently hit a
number of law offices in downtown
Anchorage. The thieves were brave
enough to hit many locations in one
evening, leave cigarette butts on the
floor, and return to at least one office
again approximately a week later to
steal more goods.

Disasters of this type can harm
small and large law firms alike. For
the solo practitioner, the conse-
quences can be devastating. This
article suggests precautions which
can be taken to minimize the likeli-
hood of burglary and to help an office
recover as quickly as possible if a
burglary occurs.

An alarm system may help pre-
vent a burglary. Sensors may be
installed which detect movement,
glass breakage, the opening of doors,
changes in air pressure, and other
events which indicate the presence of
a thief. Dead bolts on doors offer
additional protection. Firm owners
must decide if a security company
should monitor their offices, and de-
termine whetherasilent alarm alone
should notify third parties or whether
a loud alarm bell should ring to dis-
courage a burglar from entering or
remaining on the premises. While
the police would prefer asilent alarm,
which may result in apprehension of
a would-be looter, an office may in-
stead prefer that potential thieves
are scared off the premises before the
robbery occurs. A box containing a
keyboard can be installed which re-
quires that a code be entered each
time the office is opened or closed.

Burglaries often occur because
people are careless. Window shades
areleftopen andlightsleft on, nightly
exposing the expensive computer
equipmentto the outside world. Doors
are accidentally left unlocked and
dead bolts unsecured. The risk of
harm may be avoided if a detailed list
of procedures is prepared, to be fol-
lowed and initiated by the last person
leaving the office. Don’t forget to in-
clude turning off coffee pots and other
appliances which might cause fires.
Check all potential entrances and
exits, windows and doors, and ensure
that they are adequately secured. A
fireproof'safe can store valuables such
asretainer agreements and computer
discs. Keep all open and closed files
offthe floor to prevent damage caused
by flooding,

Make certain that you have ad-
equate insurance which will protect
your investments as the firm grows
and the value of your assets increases.

The computer has become an irre-
placeable element of a law office. In it
is stored information which is essen-
tial to the existence of a firm.
Computers are also primary targets
of thieves. The information contained
in the computer and the time spent
replacing both the computer and the
data may be far more valuable than

FISH/HUNT/SNOWMA CHINE

IN ALASKAN COMFORT
16x18t.2-story cabin on4.8 wooded creekfront
acres. View of TalkeetnaMountains. 40 airmiles
NW of Anchorage, 10 miles up Alexander
Creek from the mouth. Cabin has cedar siding,
finished interior (Coryon countertop, t-in-p
pine, linoleum on lower floor), and propane-
and battery-powered lights. Sauna,
snowmachine, propane range, CB radio and
antenna, and a storage/generator shed with 2
kw generator are included. $78,000, owner
financing. Judy Akelstad, Marston/Vista of
Wasilla, 376-2414 (File No. 95-6377).

the price of the equipment. For this
reason, it is important to store infor-
mation off-site on disks or other
back-up storage systems. Zip disks
and drives are a recent low-cost ad-
dition to the arsenal of an attorney.
Zip disks are small and can store a
great deal of information easily in a

very short amount of time. Attorneys
should regularly back up all informa-
tion on each computer, including time
slips or other billing programs, client
files, legal forms, client trust fund
records, and accounting and tax in-
formation. Ifthisis done, evenifafire
were to completely wipe out a firm,
necessary information could quickly
be entered into a new computer to
rebuild the lost documents. Attorneys'
computerized billing slips should be
backed up at least once a week to
ensure that this important informa-
tion is not lost due to inadvertence or
disaster.

Keep valuables out of the office to
the greatest extent possible. Money,
loose checks, and other liquid assets
should be kept in outside storage, or
deposited in the bank or other safe
location on a daily basis.

Record serial numbers of all com-
puters and other valuables and mark

them clearly with the name of your
firm. Keep the receipts in a safe place.
Photograph or video your possessions
on a regular basis, and keep the pho-
tos and videos, Zip discs and other
essential back-up information at
home or in other safe places. Keep
your personnel and others who work
nearby informed of your whereabouts
so that you can be immediately in-
formed if disaster strikes.

If you are subject to a catastrophe,
it does not necessarily mean the end
of your career. Take a few deep
breaths, notify your insurance com-
pany immediately, and begin the
business of rebuilding your life, rec-
reating your office, assessing the
damage, taking steps to prevent fu-
ture harm, and moving on.

Sometimes a disaster can lead to
an essential reassessment of existing
problems and goals, which results in
a new long-term direction, change
and growth for the firm.
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The Public Laws

Another use for the permanent fund

I recently filled out my family’s
applications for the 1996 permanent
fund dividend. This process usually
triggers a daydreaming session con-
sidering all of the various ways that
I could spend my dividend check
when, and if, it arrives in the fall.

This year was a little different,
however. Perhaps it is a result of the
legislative debate over the fiscal gap,
but this year I found my mind won-
dering what various uses the
permanent fund could be put to, ifthe
idea of a state savings account and
permanent fund dividends were aban-
doned.

From letters to the editor and ran-
dom quotes in various news articles,
Ibelieve I am not alone in this sort of
daydream. I have heard ideas rang-
ing from liquidating the fund,
distributing the entire corpus to all
residents, and creating endowments
for certain types of expenditures (such
as education), to leaving well enough
alone.

If T understand correctly, the ac-
tual corpus of the permanent fund in
somewhere around $18.5 billion, give
ortake abillion. Dividing that among
600,000 citizens would be about
$30,000 apiece, or about $22,000 af-
ter taxes. The federal tax bite
eliminates this as a desirable method
for distribution.

The idea of an endowment for edu-
cation is attractive in that it reduces
the state budget burden, but doesn’t
have a appeal to the individual pock-

etbook. It would be reducing or elimi-
nating a public benefit (receipt of a
permanent fund dividend check) with-
out any direct, personal gain to the
general public. The $600 million or so
that the state spends on public edu-
cation now is not derived from
individual tax funds, thus there is no
individual tax savings from shifting
this funding source.

This train of thought, however, led
me to an interesting concept. What if
the permanent fund were used as an
endowment for both education and
municipal expenses.

The theory would be that earnings
from the fund would be used not only
to defray the state’s contributions to
education, butitslocal contributions,
as well. Further, earnings from the

fund could replace state municipal

assistance and revenue sharing pay-
ments (currently these total about

Call for details.

Ask for your MVP specialist

@ oosrnes

registered

LEXIS

for Small Law Firms
on a Budget!

Unlimited Online
Alaska State Research
for as little as

%05" a Month.

For less than your monthly phone bill or the price of a single
book, small law firms can get unlimited online access to
current Alaska case law, statutes, attorney general opinions,
bill and regulation tracking, and more. And unlike books and
most CD-ROMs, your online research will always be current.
LEXIS MVP is available through the Alaska Bar Association.

800-356-0548  LEXIS MVP

The Most Valuable Part of
LEXIS® for small law firms

* All pricing includes applicable subscription fee. Price quoted is for one attorney. Additional charge applies for each attomey in
the firm. Note: state and local taxes not included. Some restrictions apply. Prices subject to change. LEXIS and NEXIS are
of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of
Reed Elsevier Properties Inc., used under license, ©1996 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved.

ALASKA BAR

—_——
ASSOCIATEION

$60 million) through a direct endow-
ment funding program. In sufficient
amounts, this could also provide for
elimination oflocal real and personal
property taxes. In essence, this is
somewhat akin to the U.S. House
Republicans’ method for resolving the
federal budget deficit — cut taxes as
part of closing the gap.

Looking at actual numbers, this
isn’t completely unreasonable to
imagine. The state portion of Alaska’s
education funding was about $600
million. Revenues from real and per-
sonal property taxes imposed by local
governments totaled $367 million in
1995 (excluding the state-imposed
property tax on oil and gas produc-
tion property). The local contribution
to education funding (about $215
million)isincluded, for the most part,
in this local tax revenue figure.

This means it would take just un-
der $1 billion per year to both
eliminate local property tax and fund
education through an endowment.
This would cut about $677 million
from the state budget ($600 million
in education funds, $60 million in
revenue sharing and municipal as-
sistance, plus another $17 million
unfunded tax exemption program
funds). Additional cost savings on the
municipallevel could be realized from
elimination of municipal property
taxing functions. Granted, thiswould
complicate municipal debtservice and
service area functions by requiring
sales tax, fees or other revenues, but
it would make all real and personal
property exempt from local taxes.

People who study statistics can
show you that in effect, a family of
four which receives four permanent
fund dividend checks and pays aver-
age property or sales taxes hasincome
from the state. The system above
would make that fact clear to every-
one. Taking the example of a
homeowner who pays $2,000 in prop-
erty taxes to a municipality, full
funding through a municipal endow-
ment would reduce or eliminate that
individual’s dividend check, but would
also eliminate the $2,000 tax bill.

It is true that there is a degree of
inherent unfairness in such a pro-
gram because eliminating or limiting
property taxes only benefits property
owners while elimination of the per-
manent fund dividend check impacts
everyone. Thus, a family of four with

no property would lose four dividend
checks, while the owner of a multi-
million dollar building would gain a
significantly greater benefit than his
or her foregone permanent fund divi-
dend check.

To respond to the landless critics,
the state could address some of the
disparate impacts byjuggling the for-
mula. For example, if people are less
concerned about encouraging busi-
nesses by lowering taxes, and the
educational endowment seems too
much like a blank check, eliminating
all local property tax in 1995 would
have required $367 of the $565 mil-
lion used for dividends. This would
still leave $200 million for dividends
while encouraging businesses to lo-
cate or expand property in Alaska. In
another alternative, the property tax
exemption could be limited to owner-
occupied residential properties and
the dividend program could be con-
tinued at about one-half the current
size. (Would you trade one-half of
your dividend for no residential prop-
erty tax?)

Beyond the potential negative im-
pact on those who pay no property tax
now, several positive results could
occur, not the least of which is en-
couragement of economic
development. In determining where
businesses should locate, one of the
considerations is the local tax envi-
ronment. While Alaska does not have
a personal income tax, a business
must consider the effects of property
taxes and business income taxes, both
of which Alaska utilizes. Elimination
of property taxes would arguably
encourage development of physical
plants and facility intensive indus-
tries. This, in turn, can promote
economic diversification and in-
creased employment.

Another factor to consider is the
effect on federal taxes. Distribution
of $500 million through permanent
dividend checks results in taxable
income for all Alaskans who receive
checks. If a of 20 % tax rate is used,
one-fifth — or $100 million — of the
permanent fund dividend money goes
directly to the federal government. If
the funds were used, instead, to elimi-
nate other taxes or fees for municipal
services and education, the federal
take is zero.

Various combinations of funding
and exemptions could be designed to
encourage or discourage types of de-
velopment, home ownership, or
business investment for example. The
bottom line is there are a lot of pos-
sible uses for the permanent fund,
and they don’t allhave to mean loss of
dividends with no offsetting indi-
vidual benefits. Don’t rule out local
property tax relief.

Do you believe the adage,
“OLD LAWYERS NEVER DIE,

THEY JUST LOSE THEIR APPEAL”?

Do you feel like you are losing yours?
Then protect yourself against aging! Get your own copy of

PERFECTING YOUR APPEAL

a film on basic appellate practice produced by
the United States Court of Appeals for the Ninth Circuit.
No talking heads, but a dramatized trip
through the appellate process.
(28 minutes)

Send check or money order for $15.00 to:
Clerk’s Office
United States Court of Appeals
P. 0. Box 193939
San Francisco, CA 94119-3939

(Please designate whether you want the civil practice or criminal practice version.)
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By Russ ARNETT

The following is a portion of a
speech by John Hellenthal on Sep-
tember 26, 1979, which I had the
Dleasure of attending. John grew up
in Juneau, the son of Simon Hel-
lenthal who served as Territorial
District Judge in Valdez and later,
after the court was moved, at Anchor-
age. John was the nephew of Jack
Hellenthal who was a well-respected
Juneau attorney. At the time of his
death in 1989, John had been admit-
ted to the bar of Alaska for just under
50 years.

{ W ol Ta )

The courts were curious in Ketchi-
kan and Juneau. They were well
established. They didn’t go out into
the boondocks. The people came to
them because transportation was
available. They would come on curi-
ous little boats for the trials. It was
not difficult although for years they
excluded Indians from juries and it
was pretty much a white man’s court.

In fact, I went to a segregated
school in Juneau. We had separate
schools until 1926 and we should not
have had. We all played together, the
Native kids and the other kids. My
mother had a lot to do with segre-
gated schools in Juneau. She got mad
about it and went up and saw the
Common Council and raised hell with
them. There is no reason to have
separate schools, our kids played to-
gether and she did not like the schools
to allow otherwise. I do not think she

had any deep philosophical reasons
for it but it did not seem right. She
spearheaded a group of ladies and
they single-handedly did desegregate
the Juneau schools and that is the
way, of course, it should have been.

But in Juneau they all came in for
trial. They had funny stories.

1suppose I ought to tell it. To me it
is ahackneyed story, but people seem
to like it and I know the lawyers here
haveheard it many times. Theybring
the witnesses in from outlying areas.
One time they brought a girl in, a girl
from Hoonah, and she came on the
motorship Estabeth. They asked her
in the courtroom, “When were you
subpoenaed by Marshal Brown?” She
did not want to answer. They asked
again: “When were you subpoenaed
by Marshal Brown?” When it was
established that she had to answer,
she said “Once in Hoonah and twice
on the Estabeth”.

Another one of our judges, a car-
pet-bagger, was Judge Folta (who
later stayed here, though, to his
credit). He was strictly a Federal ap-
pointee. He was one of those was
always writing letters back to Wash-
ington about this or that or thejudges.
If the judges did not do right, the
District Attorney wrote the Attorney
General and there was always an
investigation going on. Folta was at
once an eager man and strange man.
He was trying a case once as District
Attorney in Juneau where a boy was
charged with raping a girl. On the

Get the advantages of

Michie’s Alaska
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J Ohn Hellenthal’s pre- -law In J uneau
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John Hellenthal, right, with Jim Delaney at the Anchorage Bar picnic in 1974.

stand Folta asked, “Annie, whathap-
pened that night?”

She said, “We were sitting on the
dock and he put hishand on my leg.”

Folta very dramatically said
“What happened next?” “He put his
hand near my tummy.”

Then the third question: “What
was he doing with the other hand?”
Andthe answer was, “He was eating
a piece of pie.”

The first thing I ever recall about
law was after school once, when I
decided to see the Legislature. My
teacher told me, “You should go.”
They held it in what was called the
A B Hall. It later became a fish
hatchery. You had to go up three big
flights of stairs to get to the Legisla-
ture. I am 12 or 13 years old heading
up those stairs. All of a sudden I
heard the damnedest noise 1 ever
heardin mylife. Yelling and scream-
ing profanity and rolling down those

flights of stairs, one tier, then another
and another, were William Paul and
Fate Polly. They were legislators. Wil-
liam Paul was a Nativelawyer, agreat
leader among the Native people, and
terrific fellow, but they took their poli-
tics very seriously. Those two men
went out and fought in the street after
that. It was a bloody fight. Then they
went back to resume the business of
the Legislature. I thought it was great
and said I wanted to go the Legisla-
ture every day.

But Paul was an interesting man.
He was a scrapper. He is still alive. He
really fought for the Indians and the
establishment did not like him. They
had him disbarred once for some pho-
ney deal. It was phoney but he
surmounted that and practiced law
and his sons practice law now. They
are very capable men, and they have
reason to be kind of iconoclastic.
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In and out of Africa, 1995

By James C. Hornapay

Tanzania, East Africa was a real
change from Homer, Alaska — the
other side of the world just below the
equator. We were with Global Volun-
teers, a world-wide service
organization that works with the
Peace Corps, churches and other
groups in international projects. A
primary attraction was the emphasis
on the servant-learner. The locals
selected the work project and did
most of the work. We supplied the
materials and assisted. “A” personal-
ity types were discouraged, as the
people are very poor and are prima-
rilyinvolved in survival. Dr. Bell and
Bonnie Betley at Public Health filled
me with shots and pills to ward off
disease.

Football team.

Our first meeting was in Dar Es
Salaam on the Indian Ocean. Our
group of 12 hailed from Massachu-
setts to Alaska —only two males, five
in our 50’s, the rest either teenagers
or in their 20’s.

A few brief Tanzania facts: Popu-
lation: 27 million, 70 percent rural.
Languages English and Swahili. Re-
ligion: 1/3 Moslem, 1/3 Christian, 1/3
traditionalist. About twice the size of
California. Constitution similar to
ours with a British flavor. Life-ex-

pectancy about 50 years, mortality of
children as high as 25%. Rate of popu-
lation increase more than 3%.
Formerly Tanganika and Zanzibar.

History in brief: Slave center,
Arabs came in 8th century, Portu-
guese in 1500s, Stanley found “Dr.
Livingston, I presume.” Was German-
East Africa as the German Empire
expanded in 19th century, then back
to the British, and Independence in
1961. Tried socialism — didn’t work.
Poverty wide-spread.

We centered in the little village of
Pommern in central Tanzania, trav-
eling by bus from Dar to Iringa, then
by a very rough dusty road for 1 %
hours to Pommern. On the way, we
went through Mikumi Park and saw
elephants and other animals, all pro-
tected in the parks. The elephants
are coming back, but there is still a
poaching problem.

We picked up our supplies in Ir-
inga where malaria is a serious
problem. I was assigned the task of
purchasing the windows, putty and
paint for the Lutheran high school in
Pommern — the project selected by
the local village. Even in the city, you
barter for everything —in Swahili—
which after took all day. We also
helped teach classes.

About 3,000 live in the village
area. Each village has a primary
school with large classes, up to 90 in
a room, but very few secondary
schools. Young men and women come
from all over Tanzania to attend the
high school which serves all religions.
A student body of 300 is taught by a
faculty of 30. Teachers earn on aver-
age of about $30 per month and given
ashamba (garden) to grow their food.

The civic class I talked with was
astonished that Thad “enly” four chil-
dren and wanted to know why such a
small family. Children are the jewels
of the poor, who have no social secu-
rity and suffer high mortality. Amoos,
the carpenter T helped, hadlost two of
his four children. The cemetery is

Captain Cook.
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PusLic SEcTOR LABOR RELATIONS
CONFERENCE ‘96

The Alaska Labor Relations Agency and the Federal Mediation and
Conciliation Service are sponsoring a Public Sector Labor Relations Confer-
ence 196, in Anchorage on Thursday, March 28, 1996, 9:00 a.m., at The Hotel

The conference is designed to acquaint management, labor, elected
officials and interested members of the public with public employee collective

The conference will provide opportunities to
« leamn about current issues in labor relations

- share ideas with management, labor, and neutrals

- leamn about administrative proceedings, including hearings before the
Alaska Labor Relations Board and arbitration proceedings

- explore alternatives to formal proceedings

The keynote luncheon speaker is Patrick Hardin, Professor of Law, The
University of Tennessee, and editor in chief of the third edition of The Developing
Labor Law, a two-volume treatise of law under the National Labor Relations Act,

The moming program alsoincludes a presentation on labor mediation by Doug
Hammond, Director of Mediation, FMCS, Mano Frey, Executive President, AFL-
CI0, and Dianne Corso, Labor Relations Manager, State of Alaska, and an
opportunity to meet with members of the Alaska Labor Relations Board about
proceedings under the Public Employment Relations Act and Alaska'’s railroad
labor relations laws. The afternoon program consists of six workshops: Admin-
istrative Pointers |, the unit dispute; Negotiating Agreement and the Role of the
Mediator; Administrative Practice Pointers 11, the Unfair Labor Practice; Griev-
ance Mediation: An alternative to arbitration; Administrative Practice Pointers Ili,
Arbitration Proceedings; and Impasse Issues: Strike, lock-out, and unilateral
implementation. Presenters include local experts and such out of state labor
specialists as Nancy Brown, State Conciliator for the State of Oregon, and Marvin
Schurke, Executive Director, Washington Public Employment Relations Board.

The program has been approved for 5.25 CLE credits by the Alaska Bar

Fee: $25.00 includes lunch and Alaska Public Sector Labor Relations Hand-

For further information or for a copy of the registration form and program,
contact Margie Yadlosky, conference coordinator, Alaska Labor Relations
Agency, Department of Labor, P.O. Box 107026, 3301 Eagle St., Anchorage,
Alaska, 99510-7026, or call 269-4895.

Global volunteers. Pommern, Tanzania, 1995.

hard to ignore with all the new little
graves.

The Global Volunteers program
emphasized interaction with the lo-
cal people, rather than the actual
work accomplishment. The houses
have no electricity and no running
water. There is often insufficient food.
They are kept busy just surviving
and the rains had not come while we
were there. Imagine if we had to haul
water, cut wood, charcoal it for cook-
ing, wash by hand, and also work a
large garden.

Safari

We participated in numerous ac-
tivities. The Lutheran church was
active — the church bell rang at 5
a.m. with the roosters. The music
was fantastic - immediate four-part
harmony with no song books. The
Lutheran pastor talked about the
history of religion in Tanzania, we
visited a fish farm and agricultural
project, learned about African cook-
ing, dating and courting —a man can
have more than one wife, but he has
to pay a bride price for each to the
bride’s father.

The most poignant experience
was walking four miles to a well-baby
clinic in an even-poorer neighboring
village, carrying the needles and
medicines through the burned and
cut forests. All up and down the road
as far as one could see, mothers were
coming with their babies. The nurse
saw about 200 babies in one day,
most underweight and malnourished.
It was not uncommon to see awoman,
obviously pregnant, with another
child at her breast, holding the hand
of another, with yet another on her
back.

I wish the writer of the book of
Genesis could have seen the clinic —
would the command still be to popu-
late and dominate the earth? I
wondered what the future holds for
all of those babies.

I had never experienced poverty
on such a massive scale. The people
in the region literally have practi-
cally nothing. There were always a
lot of kids around the mission house.
Some had sores, few had shoes, but
they were still kids and our football
team had a lot of speed. A strong
family and community ethic binds
them.

After working in the village three
weeks, we said our goodbyes to all.
Another volunteer and I took a 13-
hour bus ride to the northern
Tanzania city of Arusha to arrange
for animal safaris. On the way we
were constantly stopped by armed
soldiers and delayed because Tanza-
nia was re-running certain parts of
their first multi-party election and
officials were concerned about pos-
sible violence.

The animals, birds and safari
country were magnificent. We drove
by Land Rover through the areas we
watch on National Geographic pro-
grams: The Serengheti Plain,
Ngorongoro Crater, and Mayanara
and Tarangire Parks. We also visited
Olduvai Gorge where the Leakeys
found Neanderthal Man.

Fortunately, the rains had started
the massive animal migrations. This
area is the last place in the world to
witness millions of animals on the
move — over a million wildebeests
(gnus), 700,000 zebras, impalas and
gazelles. We saw the big five danger-
ous animals — rhinoceros, elephant,
buffalo, lion and leopard. We also
saw giraffes, hippos, baboons, mon-
keys, hyenas, jackals, cheetahs,
crocodiles and many birds, ostriches,
eagles, storks, cranes, and geese.

Although we thought we would be
staying in low-budget facilities, we
ended up in luxurious lodges with
beautiful views. While swimming in
a pool, sipping a cold drink, we
watched elephants drinking from the
river and listened to the animal
sounds at night.

On awild hair I decided to try and
climb Mt. Kilimanjaro, the highest
point in Africa at 19,300 feet. I was
not prepared and was even negotiat-
ing for long-johns as we started up
with our guide, Arnold, and five por-
ters. The locals run up and run down
— I was lucky to haul myself and a
water bottle. We started out in a
tropicalrain forest with monkeys and
encountered miserable heavy rain the
second day (Ihad norain gear). When
we learned it was snowing on top,
many turned back. Over 30,000
people attempt to climb the moun-
tain each year; less than 1,000
succeed. We lived in huts and sleptin
our clothes for four days up and two
days down. The final 4,000 feet were
the most difficult as it is hard to
breathe at that altitude. All three in
our party madeit: Rob Brown, ayoung
doctor from Pittsburgh; Ann Norb-
erg, a 3M employee from Minnesota
with a biology Ph.D. and a law de-
gree; and me. We lucked out with fine
weather on top at Uruhu (Freedom
Peak), the highest free-standing
mountaintop in the world. Kiliman-
jaro means “mountain of greatness”
and is aptly named. On the lower
slopes the soil is fertile, producing
coffee and bananas.

After our descent we gave clothing
donations and a tip to the guide and
porters and, after a shower, headed
to the Kilimanjaro airport for home
and Homer.
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Bankruptcy Briefs

Representing the debtor in possession

The debtor in possession (“DIP”) in
a chapter 11 case performs essen-
tially the same functions as a trustee.
[11 USC § 1107(a)] As the functional
equivalent of a trustee, the DIP is the
fiduciary of the bankruptcy estate
and its beneficiaries, the creditors.
[CFTC v. Weintraub, 471 U.S. 343
(1985)] Where the DIP is a corpora-
tion, corporate officers are considered
officers of the court having fiduciary
obligations to the estate as a whole
and the creditors. [In re Intermagnet-
tcs America, Inc., 926 F2d 912 (CA9
1991); In re Anchorage Nautical
Tours, 145 BR 637 (BAP9 1992)] This
frequently presents conceptual diffi-
culties as debtor’s management finds
itself performing a new and strange
role. It is particularly difficult when
the debtor is an individual and, to
some extent, a partnership or closely
held corporation. In these cases, the
DIP has the added burden of not only
acting as the representative of the
estate, acting in the best interests of
the creditors, but, also, in his or her
own behalf in the preservation of
personal rights. This creates an in-
herent conflict arising from potential
issues regarding dischargeability,
exemptions, preferences and avoid-
able transfers. [See In re Canion, 129
BR 465 (Bank.S.D.Tex. 1989)]

The focus of this article is on the
role of an attorney as counsel for the
debtor in possession. Certain aspects
ofthe role of counsel to the DIP are, or
should be, self-evident - counsel (1)
represents the estate, not the indi-
vidual debtor, (2) has a fiduciary
responsibility to the client, and (3) is
an officer of the court. {In re Wilde
Horse Enterprises, Inc., 136 BR 830
(Bank.C.D.Cal. 1991)] Having said
that, the obvious questionis-whythe
need for any further discussion? Sim-
ply because it is not quite that simple
in actual practice.

The duty of counsel for a DIP goes
beyond simply responding torequests
for advice: it requires an active con-
cern for the interests of the estate
and it beneficiaries, the creditors.
Counsel must remind the DIP of its
duties under the Code and assist the
DIP in fulfilling those duties. Coun-
sel may not simply close his or her
eyes tomattershavinglegaland prac-
tical consequences to the estate,
particularly where the consequences
may be adverse. [Id.] The fiduciary
duties and obligations of a DIP carry
over to counsel, who owes his or her
allegiance to the entity and not a
stockholder, officer, or director of the
entity. [In re Bellevue Place Associ-
ates, 171 BR615 (Bank.N.D.I11. 1994)]
In this regard, counsel for the DIP
must balance the role of counselor to
the estate with the role of officer of
the court and fiduciary to the estate.
[In re Rivers, 167 BR 288
(Bank.N.D.Ga. 1994)]

Ithasbeen stated that “a debtor in
possession and counsel who repre-
sent it are fiduciaries of the creditors
in the ‘highest sense of the term fidu-
ciary.” [Inre T & D Tool, Inc., 125 BR
116 (E.D.Pa 1991)] However, on the
other hand, in In re Sidco, Inc., 173

BR 194 (E.D.Cal. 1994) it was stated:
“These cases do not overthrow [the]
basic tenet that attorneys for debt-
ors-in-possession have a fiduciary
duty to their client, the debt-in-
possession, not to the creditors and
shareholders whose interests may
be adverse to the debtor. In fact, 11
U.S.C. § 327 guards against con-
current representation of both the
creditor and a debtor-in-posses-
sion.”

With all due respect, Chief Judge
Coyle in Sidco has misperceived the
role of the DIP, its counsel and the
purpose of § 327. While one may
agree, as ChiefJudge Coyle observed,
that, strictly speaking, it is the DIP,
not the attorney (the attorney being
an advisor), who acts as the trustee
for the estate; it is an oversimplifica-
tion.

First, the DIP, as representative of
the estate, is a fiduciary to the credi-
tors as a group, not with respect to
any individual creditor. Second, coun-
sel represents the DIP as
representative of the estate, not the
debtor individually or the DIP in any
individual capacity. Third, because
of the mandates of the Code, e.g.,
preferential and fraudulent trans-
fers, equal treatment of similarly
situated creditors, and the prefer-
ences created by the Code itself, the
interests of the estate (or a creditor)
may be adverse to those of a particu-
lar creditor. However, this is a result
of the fiduciary obligation to the es-
tate as a whole or the creditors as a
group, which does exist, as opposed to
a fiduciary obligation to each indi-
vidual creditor, which does not exist.
While, as this author believes, there
may notbe a general fiduciary obliga-
tion to a particular creditor, the Code
itself may, in a sense, create a “fidu-
ciary” obligation to an individual
creditor. E.g., creditors entitled to
priority over general creditors and
special rights conferred on certain
creditors. A failure to follow the man-
dates of the Code is, ipso facto, a
breach of the fiduciary obligation of a
DIP. Fourth, 327(c) isnot an absolute
bar, it is operative when an actual
conflict in interest exists, e.g., be-
cause the interests of a particular
creditor may be antithetical to a spe-
cific mandate ofthe Code. [See, e.g. In
re Adam Furniture industries, Inc.,
158 BR 291 (Bank.S.D.Ga. 1993)]

Moreover, counsel for a DIP “is not
merely a mouthpiece for his client.

INCORRECT FAX NUMBER
In the Fall 1995 Alaska Directory of Attorneys and the June 1995 Alaska
Court System Telephone Directory the incorrect fax number was printed for
the Juneau Civil Division of the Attorney General's Office. Please note the
generalfax number is 465-6735. However, there are additional fax machines
available and you can call (907) 465-3600 to obtain the number of the fax
closest to each assistant attorney general.

‘Counsel for the estate cannot close
their eyes when the debtor’s princi-
pals are not acting in the best
interests of the estate and its credi-
tors, and certainly cannot aid the
adverse activity.” [In re Harp, 166
BR 740 (Bank.N.D.Ala. 1993)] As the
Ninth Circuit admonished (2 weeks
before the Sidco decision):
Counselfor the estate mustkeep
firmly in mind thathis clientis the
estate and not the debtor indi-
vidually. Counsel has an
independent responsibility to de-
termine whether a proposed course
of action is likely to benefit the
estate or will merely cause delay
or produce some procedural ad-
vantage to the debtor. While he
must always take his directions
from his client, where counsel for
the estate develops material
doubts about awhether a proposed
course of action in fact serves the
estate’s interests, he must seek to
persuade his client to take a differ-
ent course or, failing that, resign.
Underno circumstances, however,
may the lawyer for a bankruptcy
estate pursue a course of action,
unless he has determined in good
faith and as an exercise of his
professional judgment that the
course complies with the Bank-
ruptcy Code and serves the best
interests of the estate. [In re Perez,

30 F3d 1209 (CA9 1994); see also

Rules 1.16 and 2.1, Alaska Rules

of Professional Conduct]

Should the DIP refuse to follow
counsel’s good advice and instruct
counsel to take some action antitheti-
cal to the interests of the estate or
contrary to the Code — counsel may
simply refuse to so do and resign.
However, what does counsel dowhen,
as is frequently the case when ac-
tions of those nature occur, the act is
done before the DIP consults coun-
sel? Counsel, of course, has a duty to
advise the DIP to take remedial ac-
tion and, if it refuses to do so, resign.
In the event remedial action is for
any reason either a legal or practical
impossibility and the transgression
is serious enough, counsel could pos-
sibly resign in that situation as well.

However, isresignation always the
best, or only, course for counsel to
take in these situations? In many
cases it may be either inappropriate
or insufficient. Does counsel have an
obligation to take any further action;
specifically, should, or more impor-
tantly, must, counsel “blow the
whistle” by reporting the transgres-
sion tothe U.S. trustee and the court?
In this author’s opinion, the answer
is an unequivocal YES. [Cf. In re
Tames Contracting Group, Inc., 120

BR 868 (Bank.N.D.Ohio 1990)]

The first element to be examined
isidentification of the client. Although
we may say counsel is representing
the DIP, it is only in the sense that
the DIP, whether it be management
of a corporation, the general part-
ners, or an individual debtor, is the
representative of the estate, which
can only act through its agent (the
DIP). Moreover, counsel is paid from
funds of the estate. In every sense of
the term, the estate is the client.

The second element is identifying
who will suffer a loss as a result of
transgressions by the DIP. The an-
swer here is clearly the estate or its
beneficiaries, the creditors. Since
counsel owes a duty of allegiance and
has a fiduciary responsibility to the
estate, it seems, a fortiori, that coun-
sel has an absolute obligation to take
such action as counsel may, in coun-
sels independent professional
judgment, deem necessary or appro-
priate to preserve the estate. If it
means conversion, dismissal, the re-
moval of the DIP by appointment of a
trustee or other action removing the
individuals from control - so be it -
counsel has no legal, ethical or moral
obligation to the DIP per se.

The DIP might attempt to raise
the attorney-clientprivilege. But that
is, in cases where such disclosure
would be appropriate, an argument
easily debunked. The attorney-client
privilege does not apply if to so do
would perpetrate a crime or fraud.
[Rule 503 (d) (1), Federal Rules of
Evidence; see also, Rules 1.6 (b) (1)
and 3.3 (a), Alaska Rules of Profes-
sional Conduct] Most, if not all, cases
where counsel may deem it necessary
to “blow the whistle” will involve situ-
ations where the DIP is required by
the Code or FRBP to make a disclo-
sure and either (1) fails to disclose or
(2) makes a misleading or incomplete
disclosure such as in the schedules or
monthly operating reports. Those
cases clearly fall within the exception
to application of the attorney-client
rule. [In re French, 162 BR 541
(Bank.D.S.D. 1994); In re Fidelity
Guarantee Mortgage Corp., 150 BR
864 (Bank.D.Mass 1993); In re Trout,
108 BR 235 (Bank.D.N.D. 1985); cf.
Trehan v. Tarkanyi, 63 BR 1001
(S.D.N.Y. 1986)]

In conclusion counsel for a debtor
in possession: (1) represents the es-
tate and its intended beneficiaries;
(2) has a fiduciary obligation to use
his or her independent professional
judgment in advising the DIP; (3)
may not comply with the instructions
of the DIP if to do so would be con-
trary to the Code or detrimental to
the estate; (4) must resign if the DIP
insists on carrying out a course con-
trary to the Code or detrimental to
the estate; and (5) “blow the whistle”
where the actions of the DIP would
result in the perpetration of a crime,
fraud or material harm to the estate.

makes staff coverage too costly.

for Proposal from:

STATE OF ALASKA
DEPARTMENT OF ADMINISTRATION
OFFICE OF PUBLIC ADVOCACY
REQUEST FOR PROPOSALS ASPS 97-0002
The Office of Public Advocacy will issue a Request for Proposals on April 1, 1994
to provide attorney services for OPA cases as mandated in AS 44.21.410. OPA
contracts with attorneys to provide services to clients for which OPA irresponsible
by statute but cannot represent because of a conflict ofinterest or because distance

If you are interested in contracting with OPA to provide attorney services during FY97
and FY98 (July 1, 1996 through June 30, 1998) you may obtain a copy ofthe Request

BARBARA CROMBIE
Office of Public Advocacy
900 West 5th Avenue, Suite 525
Anchorage, Alaska 99501
Phone 274-1684
The deadline for submitting proposals is 5:00 p.m. on April 19, 1996.
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NEWS FROM THE BAR

At the January 12 &, 13, 1996
Board of Governors meeting, the
Board of Governors took the follow-
ing action:

¢ Continued consideration of a
stipulation for discipline until after a
related court case is finished.

® Rejected a stipulation for disci-
pline and asked for more factual
background.

e Authorized $1800 for consulta-
tion with Software North to assist in
evaluation of computer database con-
version proposals.

* Declined to approve a staff pro-
posal to hook up to the internet and
e-mail.

® Approved Reciprocity applicant
John Sharp.’

¢ Dismissed a stipulation for dis-
cipline.

e Approved a stipulation for disci-
pline.

® Voted to publish Rule 37(c) & (e)
as amended (concerning the amounts
for Fee Arbitration hearings.)

¢ Tabled consideration of amend-

ments to Rule 26(h) (concerning the
Substance Abuse Committee) until
March and asked for more back-
ground information and requested
that committee Chair John Abbott
appear. -

¢ Voted to publish Rule 26 defin-
ing ‘conviction” in January Bar Rag.

e Tabled the trust accounts issue
until March.

¢ Adopted the ethics opinions en-
titled ‘Ethical Considerations when
Billing Clients for Contract Attorney
Legal Services” and “Ethical Obliga-
tion of an Attorney Representing a
Seller to Third Persons Purchasing
Property Encumbered by a Deed of
Trust which Contains a “Due on Sale”
Clause.”

» Adopted a stipulation for disci-
pline as amended.

e Granted an admission appeal on
one point regarding access to scores
of other applicants, and denied the
other appeal points.

e Granted a request for special
accommodations for the bar exam,

for an additional 15 minutes each
hour for stretching, if not used for
stretching, the time can’t be used for
testing time.

e Adopted the recommendation of
the Area Hearing Committee for dis-
barment of Homer L. Burrell.

e Adopted the Lawyers’ Fund for
Client Protection Committee’s rec-
ommendation for client
reimbursement in 7 cases, rejected
one claim and remanded one claim
for additional findings as to why the
attorney’s conduct was fraud and not
negligence.

¢ Held a public hearing on Ethics
Opinion 95-5, “Undisclosed Tape Re-
cording of Conversation with
Potential Witnesses in Criminal
Cases” and voted down a motion to
revoke this opinion.

e Adopted a stipulation for a disci-
pline suspension.

¢ Adopted amendments to the
Bylaws and Board of Governors
Standing Policies and voted to send a
proposed amendment to Bar Rule 61

to the Supreme Court, as a result of
votes taken when the 1996 budget
was approved.

e Clarified the standing policy to
state that the requirement that ad-
mitted law clerks must be active
members of the Bar, only applies to
in-state law clerks.

e Tabled the Pro Bono Service
Committee recommendation which
would allow for a reduction in bar
dues for Bar members with 400 hours
or more of pro bono service in a year.

¢ Considered a request by the Ju-
neau Bar Association that the 1997
convention be held in Ketchikan
rather than Juneau, and due to con-
cerns regarding the economics and
accommodations, confirmed Juneau
as the site for the 1997 convention.

e Approved the status change for
Judge Ralph Moody to retired status
and accepted the resignation of Peter
Turner.

e Approved the October minutes
as corrected.

Suspensions and public reprimand imposed

Cavanaugh receives three
year suspension for
neglect and failure to

answer grievances

The Alaska Supreme Court re-
cently approved a three year
disciplinary suspension for Anchor-
age lawyer Randall S. Cavanaugh.
Cavanaugh’s stipulated suspension
arose out of four separate grievances.

In the first grievance, Oregon resi-
dents retained Cavanaugh in 1990 to
sue for damages arising from pur-
chase of a defective marine engine.
His office contacted the clients two
years later and told them he had not
filed it yetbut would soon. Thereafter

he filed the complaint but did not
serve it. When the clients' Oregon
lawyer wrote him repeatedly asking
for case status and expressing con-
cern that trial might be approaching,
Cavanaugh did not respond. When
he still had not arranged service a
year after filing, the court transferred
the case toinactive status and threat-
ened dismissal in 60 days. On the
62nd day, he asked for more time,
served one defendant only, and when
that defendant answered and served
interrogatories, he faxed them to the
Oregon lawyer without any explana-
tion but still did not communicate
with the clients themselves. The in-
terrogatories went unanswered. Six
months later the court again threat-

ened case dismissal but by then he
had closed his practice and moved to
Bethel without withdrawing or noti-
fying the clients. When it appeared
that he had abandoned the case, his
malpractice carrier assigned a law-
yer to prosecute it, who fought
dismissal, but the court ultimately
dismissed the case in early 1995 with-
out prejudice.

In the second grievance, Ca-
vanaugh was appointed to represent
a criminal defendant. He defended at
trial and in the appeal that followed,
and advised the defendant that the
agency would not fund a second ap-
peal if they lost the first. When they
did, the defendant wrote asking him
to appeal to the Alaska Supreme

Court and asking him to respond and
indicate whether he still represented
him. Cavanaugh never replied.
Inthe third grievance, Cavanaugh
accepted a pro bono appointment to
represent an incarcerated prisoner
in a civil rights action. He entered an
appearance and engaged in exten-
sive litigation but did not notify the
client that the court granted sum-
maryjudgmentagainsther. The client
ultimately wrote the court asking for
information; the pro bono adminis-
trator wrote Cavanaugh asking for
the case’s status, noting that the file
had simply come back without “ex-

Continued on page 11

ComE HELP Us CELEBRATE 100 YEARS

1996 Alaska Bar Convention Highlights
May 16-18, 1996
Hotel Captain Cook — Anchorage

ALASKA BAR ASSOCIATION

ONE HUNDRED YEARS

CLEs
Thursday, May 16
Join us for a day with Jay
Foonberg, nationally known law
office management expert!

Morning
"What Clients Really Want and
How to Give It to Them"

Afternoon

"Quality of Life and Practicing
Law: Balancing Family,
Profession & Self

Jay Foonberg
Law Office '

Management Expert

Friday, May 18
Morning
They’re back! Professors Arenella and
Chermerinsky return once more to give us the
latest on "Recent U.S. Supreme Court Opinions"

Erwin Chermerinsky
USC Law Center

Peter Arenella
UCLA School of Law

Afternoon

History of the Bench and Bar

Takealookbackin time -- Jearn about "Bad Company:
Tales of the Territorial Alaska Bar" with Bill Hunt,
UAF Professor Emeritus of History; "Congressional
Intrigue and the Formation of Alaska’s Civil Code in
1900" with David C. Frederick, U.S. Department of
Justice, Washington, D.C.; "Federal Territorial
Judges" with Claus-M. Naske, UAF Professor of
History; and "The 1964 Court Bar Fight" with Pamela
Cravez, Alaska lawyer and historian.

SPECIAL EVENTS

Thursday, May 16
6:00 p.m., Performing Arts Center
President’s Reception

7:00 - 10:00 p.m.
Movie Magic: How the Masters Try Cases. It's an

evening of fun and education -- Hollywood-style!
Bring family and friends to the Discovery Theater for
a look at courtroom scenes from such movies as "To
Kill 2 Mockingbird," "My Cousin Vinnie," and more .
.. Judge Karen Hunt, Ray Brown, Carmen Gutierrez,
and moderator Steve Rosen critique the film clips and
discuss litigation strategy. You don’t even have to be
a lawyer to enjoy the movies and commentary!

Friday, May 17
Awards Banquet and Reception
6:00 p.m. - 10:00 p.m.
Ballroom, Hotel Captain Cook
Our keynote speaker, Senior Circuit Judge Robert
Boochever ofthe Ninth Circuit U.S. Courtofappeals
reflects on Alaska Territorial eventsand their impact
on Alaska law today.

Call the Alaska Bar office 907-272-7469 or fax 907-272-2932 for more information. Watch for the brochure in the mail soon!
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Suspensions and public reprimand imposed

Continued from page 10

planation, cover letter, or closing
documentation;” but Cavanaugh did
not respond to either inquiry. The
client ultimately learned of the sum-
maryjudgment and thereafter filed a
pro se notice of appeal, but because
she filed it more than seven days
after her actual notice, the court dis-
missed her appeal with prejudice.
In the fourth grievance, a client
retained Cavanaugh to defend himin
a suit for debt. Cavanaugh filed a
cross-complaint against a third party
defendant but did not have it served.
The court clerk would not set the
matter on for trial until it was served,;
and when Cavanaugh still had not
served the third party six months
later, the plaintiff asked the court to
dismiss the third party complaint or
to order him to submit evidence that
he had attempted service. The court
gave Cavanaugh 30 days to serve the
complaint or to file within 30 days
evidence indicating “actual and good
faith attempts to serve” the third-
party defendant promptly or an
explanation “why service could not
havebeen perfected.” He did not com-
ply. Six months later he moved to
withdraw without explanation. The
court denied the motion, struck the
third party complaint, and set the
matter for trial. But at trial call nei-
ther Cavanaugh nor the client
appeared, so the plaintiff filed for
default, and the court ultimately en-
tered a $6,000 default judgment
against Cavanaugh’s client.
Cavanaugh responded initially to
the first grievance, but did not re-
spond to follow-up requests. He never
responded to the other three. He
moved to Bethel during the first’s
investigation without telling the Bar
or his clients. He sent the Bar a letter
saying he would respond shortly with
more information, then four months
later sent a letter discussing a griev-
ance which did not exist.
Cavanaugh’s disciplinary viola-

tions included violations of former
Disciplinary Rules (“DRs™) 6-
101(A)2) and (A)(3) (handling alegal
matter without preparation adequate
in the circumstances and neglecting
entrusted legal matters). For con-
duct on or after July 15, 1993, his
disciplinary violations included
Alaska Rule of Professional Conduct
(“ARPC”) ARPC 1.1(requiring acting
competently); ARPC 1.3 (requiring
reasonable diligence and prompt-
ness); ARPC 1.4 (requiring keeping a
client reasonably informed of a
matter’s status); ARPC 1.16 (requir-
ing upon withdrawal taking
reasonably practicable steps to pro-
tect the client’s interest); and Bar
Rule 15(a)}4) (requiring answering
grievances).

Applicable aggravating factors in-
cluded a prior disciplinary offense (a
written private admonition for ne-
glect), a pattern of misconduct; and
multiple offenses. Applicable miti-
gating factors included absence of
dishonest or selfish motive and per-
sonal or emotional problems.

Ravin suspended for
ignoring grievances and
practicing without paying
bar dues

The Alaska Supreme Court ap-
proved a stipulation for a six month
suspension for lawyer Irwin Ravin of
Homer.

The stipulation and discipline
arose out of two separate grievances.
Ravin was disciplined for failing to
respond to both grievances despite
repeated Bar requests todo so and for
continuing to practice law while sus-
pended for non-payment of dues.

Ravin failed to respond to the first
grievance (the substantive charges
were later dropped) then did not an-
swer a Petition for Formal Hearing
charging him with failure to respond.
In the second grievance, Ravin con-
tinued to represent clients in two

separate court matters despite being
suspended for non-payment of bar
dues. In a medical malpractice case,
Ravin filed with the court a pretrial
memorandum, discussed settlement
with opposing counsel on several oc-
casions, exchanged settlement
documents, and signed a stipulation
for dismissal for court filing. Ravin
failed to answer the grievance aris-
ing out of the case. In a divorce case,
Ravin appeared in court on behalf of
a client and questioned a witness.
Zoreareprimanded for neglect
Anchorage lawyer Moshe C. Zorea
received a public reprimand from the
Disciplinary Board for violating DR
6-101. The rule (which has been re-
placed by Rules of Professional
Conduct 1.1 and 1.3) prohibits ne-
glect and incompetence. Zorea's
misconductoccurred afterhe accepted
acomplexbankruptcy reorganization
case for a client with multiple real
estate holdings, taking only $3,500
in fees. Zorea hand-wrote the bank-
ruptecy petition documents and
monthly reports, and delayed filing

other reports. He failed to submit a
reorganization plan for his client,
though there was evidence that a
plan could have been crammed down
on creditors. After the court threat-
ened to dismiss the bankruptcy for
want of prosecution, Zorea converted
the case to a Chapter 7 liquidation;
according to the client, he did not
explain the consequences of this de-
velopment. Zorea contended that he
did not represent the client in liqui-
dation and adversary proceedings
that followed, and had no duty to
attend related hearings. Bar
Counsel's position was that Zorea
had a duty to clarify his relationship
with the client and to protect the
client's interests. Notwithstanding
some dispute with Bar Counsel about
the scope of his duty to the client,
Zorea admitted misconduct and en-
tered a stipulation for discipline. The
Board accepted the stipulation and
imposed the reprimand at its meet-
ing of January 13, 1996. The
stipulation is available for review at
the Bar Association office.

anticipated;

source.

1996 Convention Resolutions

WHEREAS, the Alaska Legal Services Corporation and its Pro Bono Program
provide an invaluable and irreplaceable service to the people of the State of
Alaska, and more particularly to those who are in need of legal representation
but cannot afford the cost of legal services;

WHEREAS, national and state funding for Alaska Legal Services has dras-
tically declined in the past three years;

WHEREAS, further significant decreases in funding on the national level are

WHEREAS, alternative, reliable sources of funding are needed to ensure that
Alaska Legal Services and the Pro Bono Program can continue their mission to
provide legal services for the needy; and

WHEREAS, the IOLTA (interest on lawyer trust accounts) plan is one such

BE IT RESOLVED that the Juneau Bar Association supports a policy that
requires all attorneys who maintain retainer or similar accounts to participate
in the IOLTA program, and that provides for disbursing the interest primarily
to the Alaska Legal Services Corporation on a regular basis; and

BE IT FURTHER RESOLVED that the Juneau Bar Association urges the

panels based on the fee in dispute.

Deborah O'Regan at the Bar office.

Single Arbitrators.

$2000.

Proposed amendment to bar rule 37(c) relating to

panel size based on amount in dispute

The Board of Governors invites comments by May 1, 1996 on the following
proposed amendment to Bar Rule 37(c) relating to the size of fee arbitration

The Board believes that a petitioner (the client) should be afforded a choice of
one arbitrator or three arbitrators when the fee in dispute is in excess of $2000
up to $5000. The petitioner could elect to have a hearing scheduled sooner
because only one arbitrator is involved or to have the participation of a public
member on a full three arbitrator panel. This proposal will on the Board's May
13-15, 1996 meeting agenda. Please submit your comments to Executive Director

(Additions italicized; deletions bracketed and capitalized)

Rule 37. Area Fee Dispute Resolution Divisions; Arbitration Panels;

(c) Assignment of Arbitration Pan;ei iVIembers for Disputes in Excess of

(1) Disputes in Excess of $2000. to $5000.
The petitioner may have a dispute in this range heard by three arbitrators as

Alaska Bar Association to request the Alaska Supreme Court to adopt a court
rule establishing a comprehensive IOLTA plan that includes all Alaska attor-
neys, and provides for complete, regular disbursement primarily to Alaska Legal
Services; and

BEITFURTHER RESOLVED that the Juneau Bar Association requests that
a comprehensive IOLTA policy be considered and presented for a vote at the 1996
Alaska Bar Association’s annual meeting.

DATED this 9th day of February, 1996.

[

WHEREAS Alaska is geographically a large state, and

WHEREAS it is costly to travel within Alaska, and

WHEREAS all Alaskan attorneys must belong to the Alaska Bar Association
and should therefore have a voice in its important decisions, and

WHEREAS Alaskan attorneys are already familiar with postal ballots on
other matters, and

WHEREAS the Alaska Bar Association should provide postal ballots so that
distant members who often cannot afford high travel and housing costs-of Bar
Conventions, can have a voice on important Bar Association matters, especially
if postal ballots are included with regular Bar Association mailings;

NOW, THEREFORE, BE IT RESOLVED that the person presiding at any
Convention business meeting shall, in good faith refer every controversial
matter to all Alaska Bar Association members by means of an advisory postal
ballot, and E

BE ITFURTHER RESOLVED, that if this Resolution shall require changein
Charter, constitution, or by-laws of the Alaska Bar Association, that the
Association hereby advises the Board of Governors and all other appropriate
persons of the Association’s request that they make the necessary change.

described in this paragraph or by a single arbitrator as described in paragraph (e).
If three arbitrators are requested, Bar Counsel will select and assign members
of an area division to an arbitration panel (hereinafter “panel”) of not less than
two attorney members and one public member [WHEN THE AMOUNT IN
DISPUTE EXCEEDS TWO THOUSAND DOLLARS]. In addition, Bar Counsel
will appoint an attorney member as chair of the panel.

(2) Disputes in Excess of $5000.

Bar Counsel will select and assign members of an area division to an arbitra-
tion panel of not less than two attorney members and one public member. In
addition, Bar Counsel will appoint an attorney member as chair of the panel.

(e) Assignment of Single Arbitrator for Disputes of $2000.00 or less.
Bar Counsel will select and assign an attorney member of an area division to
sit as a single arbitrator when the amount in dispute is two thousand dollars or
less.

Passed, this 26 day of January, 1996, by the Juneau Bar Association.
L )

WHEREAS organizations that provide legal services to people who are
indigent help secure the right of all people, and

WHEREAS, therefore, Government should provide legal services to people
who are indigent, and

NOW, THEREFORE, BE IT RESOLVED that the Alaska Bar Association
should advocate to branches of State and Federal governments for increased
funding for organizations that provide legal services people who are indigent.

Passed, this 23rd day of February, 1996, by the Juneau Bar Association.

Sarah J. Felex

Juneau Bar Association
Resolutions submitted to Bar as of March 10.

Deadline is April 1 to be considered at Convention
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Ethics opinion no. 96-1
Ethical considerations when
billing clients for contract

attorney legal services

The opinion of the committee is
that alaw firm may charge clients for
. contractlegal servicesataratehigher
than the law firm’s actual cost for the
services so long as the total charge to
the client is reasonable.

The practice is becoming common
for law firms, including sole practi-
tioners, to contract for the services of
an attorney on a temporary basis for
research, specific projects, or general
legal services. Contractlegal services
can provide certain advantages to
both the firm and the contract attor-
ney. The law firm can obtain legal
services on a short term without in-
creasing overhead, and the contract
attorney maintains independence and
control over workload. The commit-
tee has been asked to consider
whether the firm may bill the ex-
penses incurred for contract legal
services at ahigherrate thantherate
paid the contract attorney. In other
words, can the firm include in the fee
billed the client a premium or sur-
charge for office overhead.

In this opinion the term “contract
attorney” refers to an attorney pro-
viding services for hire as an
independent contractor and includes
an attorney referred by a temporary
placement agency. The term “law
firm” refers to the attorney or attor-
neys hiring the service and includes
law firms, sole practitioners, and cor-
porate legal departments.

The contract attorneyishired for a
period of time. During that time the
law firm may incur overhead costs in
connection with the contract
attorney’s services, for example, by
providing an office, office supplies,
telephone, computer, or secretarial
support or by incurring errors and
omissions liability. We believe that it
is appropriate for the law firm to
include such general overhead ex-
penses and profit in the rate charged
for the contract attorney.

-Werecently outlined standards for
charges to clients for disbursements
and other expenses in Ethics Opinion
No. 95-4. We concluded that clients

may be charged for actual out-of-
pocket expenses and a reasonable
amountfor in-house services provided
the charges and the basis for their
computation were disclosed. We dis-
tinguish services performed by
contract attorneys from the disburse-
ments addressed in that opinion. The
reason is that the law firm has super-
vised and is responsible for the work
of the contract attorney. The situa-
tion is more analogous to the law
firm’s use of an associate than to
making adisbursementon the client’s
behalf.

ARPC 1.5(a) requires that the
charges be reasonable.

It is fair and reasonable to add to
the rate charged a client an amount
for profit and overhead when the law
firm incurs basic overhead expenses
when using a contract or temporary
attorney. The differences between the
contract attorney and the law firm's
associates are not great. Using con-
tract attorneys allows a law firm to
handle work load variations without
increasing its overhead. The require-
ment that feesbe reasonable does not
require the law firm to incur a loss,
which would result if the law firm
werereimbursed for the amounts paid
the contract attorney as a cost or
disbursement when it provided sec-
retarial and other support. The
charge, however, must not be unrea-
sonably high in light of the service
and the amount customarily charged
in the community for the service. See
ARPC 1.5(a), which provides:

A lawyer’s fee shall be reasonable.

The factors to be considered in

determining the reasonableness of

a fee include the following:

(1) the time and labor required,
the novelty and difficulty of the
questions involved, and the skill
requisite to perform the legal ser-
vice properly;

(2) the likelihood that the accep-
tance of the particular
employment will preclude other
employment by the lawyer;

(8) the fee customarily charged in
the locality for similar legal ser-
vices;

(4) the amount involved and the
results obtained;

(5) the time limitations imposed

You may get through the rest of your life
without having to learn technology, but
your kids won't be as lucky.

The fact is that computer technology
has already woven itself into every
aspect of life as we know it, It's
here to stay. It's growing.

The only question is, wilt
your child know what to do
with it?

At Futurekids, children
from three to

enjoy the thrill of

WILL YOUR KID GET PASSED
BY ON THE INFORMATION

SUPER HIGHWAY?

fifteen years old mt" Ds 1 end up being a

GREEMERETTCER SRCE AR NGOG ESE BT ERIES

Brighter futures for a better planet.

(ALL 1-800-PRO-KIDS FOR ONE MONTH FREE!

learning, along with the huge amount of
self-esteem that comes with mastering a
new skill. Even adults take our classes.
Right now, you can get one free
month of children’s classes. Call our toll
free number for details.
But do it today.
Because if you don't
prepare your kids to navigate
the Information Super-
highway, the long road to
success could

very rough ride.

by the client or by the circum-
stances;
(6) the nature and length of the
professional relationship with the
client;
(7) the experience, reputation,
and ability of the lawyer or law-
yers performing the services; and
(8) whether the fee is fixed or
contingent.
ARPC 1.5(b) may require disclo-
sure to the client.

The client generally is entitled to
know who is representing its inter-
ests. When the contract attorney’s
relationship to the law firm resembles
that of a temporary associate under
the close supervision of the law firm,
however, the American Bar Associa-
tion does not require the law firm to
disclose the contract attorney to the
client under Model Rule 1.5(b). The
reason is that, when the client re-
tains the law firm, the client can be
reasonably assumed to consent to
services performed by various per-
sons under the direct supervision of
the firm.

On the other hand, the ABA would
require a law firm to disclose to the
client and obtain the client’s consent
in advance for work by a contract
attorney who is not directly super-
vised. The reason is that, when the
contract attorney acts independently
of the law firm, the client’s consent
cannot be inferred from the client’s
relationship to the law firm. The
American Bar Association’s Stand-
ing Committee on Ethics has stated:

The Committee is of the opinion
that where the temporary lawyer is
performing independent work for a
client without the close supervision
of a lawyer associated with the law
firm, the client mustbe advised of the
fact that the temporary lawyer will
work on the client’s matter and the
consentofthe client mustbe obtained.
This is so because the client by re-
taining the firm, cannot reasonably
be deemed to have consented to the
involvement of an independent law-
yer. On the other hand, where the
temporary lawyer is working under
the direct supervision of a lawyer
associated with the firm, the fact that
a temporary lawyer will work on the
client’s matter willnot ordinarily have
to be disclosed to the client. A client
who retains a firm expects that the
legal services will rendered by law-
yers and other personnel supervised
by the firm. Client consent to the
involvement of firm personnel and
the disclosure to those personnel of
confidentialinformation necessary to
the representation is inherent in the
act of retaining the firm.

ABA Formal Op. No. 88-356, at 10
(Dec. 16, 1988). In such cases the
arrangement must be disclosed and
consent obtained in advance.
ARPC 1.5(e) restricts “fee split-
ting.” :

Alaw firm retaining the services of
a contract attorney must be aware of
the restrictions on “fee splitting.”
ARPC 1.5(e) provides:

A division of a fee between lawyers
who are not in the same firm may
be made only if:
(1) the division is in proportion to
the services performed by eachlaw-
yer or, by written agreement with
the client, each lawyer assumes
joint responsibility for the repre-
sentation;

(2) the client is advised of and does

not object to the participation of all

the lawyers involved; and

(3) the total fee is reasonable.

The ABA has determined that the

fees a law firm pays a contract attor-
ney (the ABA uses the term
“temporary lawyer”) do not implicate
this rule if the attorney is compen-
sated for services performed and the
services are not billed to the client as
a disbursement. In other words, the
contract attorney who is supervised
works much like an associate and
may be billed similarly. A direct divi-
sion of the fee or a contingent fee
arrangement, however, would require
disclosure and consent under this
rule. ABA Formal Op. No. 88-356, at
10.
Approved by the Alaska Bar
Association Ethics Committee on
January 4, 1996.
Adopted by the Board of Gover-
nors on January 13, 1996.
The contract attorney arrangement
raises a number of ethical questions
in addition to how such services may
be billed. Beyond the scope of this
opinion are such questions as the
level of supervision required, whether
the contract attorney is liable directly
to the client, the risk of conflicts of
interest with contract attorneys who
contract with a number of law firms,
and how to protect client confidences.
A discussion of these issues appears
in Calif. St. Bar Stdg. Comm. On
Prof'1Resp. and Conduct, Formal Op.
No. 1992-126, 1992 WL 166234
(1992), and ABA Formal Op. no. 88-
356 (Dec. 16, 1988). Also beyond the
scope of this opinion is whether the
contract attorney is an employee un-
der state and federal law with all of
the attendant obligations.

Ethics opinion 96-2
Obligation of an attorney
representing a seller to third
persons purchasing property
encumbered by a Deed of Trust
which contains a “Due on Sale”
clause

The Committee has been
asked whether an attorney repre-
senting the seller of property which
is encumbered by a deed of trust
containing a “due on sale” clause
has an ethical obligation to advise
the purchaser of that property of
the existence and effect of the “due
on sale” provision. It is the opinion
of the Committee that an attorney
representing a seller does not have
an ethical obligation to advise the
buyer of the property of the exist-
ence or effect of a due on sale
clause in a deed of trust encumber-
ing the property unless the
attorney has expressly or impliedly
represented to the buyer that the
property is not subject to such a
provision, or the attorney is aware
of such representation by the seller.

In Ethics Opinion 88-2, the Com-
mittee determined that an attorney
representing a seller who proposed
conveying property subject to a due
on sale clause without obtaining the
beneficiary's consent, must advise the
client of the consequences of abreach
of the provisions in the deed of trust,
but was not ethically prohibited from
preparing the sale documents. As
between the owner and the benefi-
ciary under the deed of trust, the
committee determined that circum-
venting the contract term was not
fraud or fraudulent conduct. Opinion
88-2 did not address the knowledge
of, or disclosure to, the buyer of the
due on sale clause, but dealt only

Continued on page 13
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with theissue of whetherrepresenta-
tion of the seller in the transaction
would be fraudulent conduct as to the
beneficiary under the deed of trust.

A “due on sale” clause in a deed of
trust generally provides that if an
interest in the property is conveyed
or transferred without the written
consent of the deed of trust benefi-
ciary the remaining balance due on
the underlying debt is, at the option
of the beneficiary, 1mmed1ately due
and payable. The beneficiary’s deci-
sion regarding enforcement of that
clause can involve consideration of
prevailing interest rates and a num-
ber of other factors.

Itis reasonable to expect the buyer
to become informed regarding the
terms of the deed of trust to be as-
sumed before the transaction is

concluded. The deed of trust will

generally be a recorded document
giving the buyer constructive notice
of its terms. Moreover, the typical
document for assumption, or sale
subject to that deed of trust, provides
sufficient information to locate the
deed of trust if the document is not
otherwise provided during the nego-
tiations forsale. Wearenot, therefore,
dealing in this opinion with a situa-

. tion in which the terms of the deed of
trust are known to the seller and the
seller's attorney, but are not avail-
able to the buyer.

Because the beneficiary who be-
comes aware of the sale in breach of
the due on sale clause in the deed of
trust can insist on full payment of the
balance due, and initiate foreclosure
if the payment is not made, a ques-
tion has been raised whether Alaska
Rule of Professional Conduct 4.1(b)
imposes a duty on the seller's attor-
ney to disclosure to the buyer the
existence and effect of the due on sale
clause. Rule 4.1, relating to “Truth-
fulness in Statements to Others,”
provides:

In the course of representing a
client a lawyer shall not knowingly:
(a) make a false statement of mate-
rial fact or law to a third person; or
(b) fail to disclose a material fact to a
third person when disclosure is nec-
essary to avoid assisting in a criminal
or fraudulent act by a client unless
disclosure is prohibited by Rule 1.6.
The COMMENT to thatsection states
in relevant part:

Misrepresentation

Alawyer is required to be truthful

when dealing with others on a

client’s behalf, but generally has

no affirmative duty to inform an

opposing party of relevant facts. A

misrepresentation can occur if the

lawyer incorporates or affirms a

statement of another person that

the lawyer knows is false. Misrep-
resentation can occur by failure to
act.

Fraud by Client
Paragraph (b) recognizes that sub-
stantive law may require a lawyer
to disclose certain information to
avoid being deemed to have as-
sisted the client’s crime or fraud. .

1

It has been suggested to the Com-
mittee that the interpretations of
fraud contained in Carter v. Hoblit,
755 P.2d 1084 (Alaska 1988) and
Mogg v. National Bank of Alaska,
846 P.2d 806, 813-815 (Alaska 1993),
impose a duty of disclosure on the
seller’s attorney which will consti-
tute fraud or assistance of fraudulent
conductifthe dutyisbreached. Carter
held in relevant part that fraud re-
sults when one not in a fiduciary
relationship makes truthful repre-
sentations to another which the
maker knows or believes to be mate-
rially misleading because of a failure
tostate additional or qualifying mat-
ter. Mere preparation of documents
for asellerrelating to sale of property
in which the buyer assumes or buys
subject to a deed of trust with a due
on sale clause does not result in the
making of any representations which
would be fraudulent under Carter.
The request to the committee does
not contain, and we will not assume
various fact scenarios in which such
representations by the attorney or
client could or would occur.

Mogg involved a transaction that
was negotiated based on a clearly
expressed understanding that Mogg,

as a lender, would be secured by a
second position in collateral. The
bank's attorney, who was present in
the negotiations, knew that Mogg
wouldbe in a third position because of
the “dragnet” clause in the first deed
oftrust. In other words, the fact upon
which everyone else was relying as
the basis for their agreement was
incorrect and the bank's attorney,
who was aware of the mistaken as-
sumption, did not disclose that the
basic assumption was erroneous. On
those apparent facts, the court found
there was adequate evidence to es-
tablish a prima facie case of fraud
sufficient to abrogate the attorney-
client privilege and permit full
discovery relating to the transaction.?

This ethics opinion assumes the
attorney preparing documents for a
sale involving property subject to a
deed of trust with a due on sale clause
is not aware of any mistaken assump-
tion on the part of the buyer. The
attorney is not, therefore, participat-
ing by act or omission in conduct
involving a misrepresentation of the
substance or effect of the transaction.

While attorneys have an ethical
obligation to avoid assisting in crimi-
nal or fraudulent misconduct, this

Committee is extremely reluctant to
create any duty requiring attorneys
to advise parties with whom their
clients deal. Establishment of such
additional duties will also create dif-
ficult conflict of interest issues and
expose attorneys to claims by parties
with whom their clients deal for fail-
ure to adequately advise those third
parties regarding the transaction. In
effect the attorney may then become
the guarantor of the fairness and
satisfactory result of each transac-
tion for which the attorney provides
services. That clearly is not the in-
tent of the Rules of Professional
Conduct.

Approved by the Alaska Bar Associa-
tion Ethics Committee on December
14, 1995.

Adopted by the Board of Governors
on January 13, 1996.

!ARPC 9.1(e) provides that “fraud”
denotes conduct having a purpose to
deceive and not merely negligent mis-
representation or failure to apprise
another of relevant information.
?The court made it clear that it was
not expressing the view that fraud
had been established by the facts
presented.
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Admission of attorneys: Alaska has the idea

Continued from page 1

The question addressed in this
article is not whether an attorney
sitting in New York who gives infor-
mation over the Internet to aclientin
Alaska is thereby engaged in the
unauthorized practice of law in
Alaska, but rather whether the time
has come to recognize that the prac-
tice of law is, for many reasons, no
longer an intrastate activity.

As technology allows lawyers tosit
in their offices/homes hundreds or
even thousands of miles away from
their clients, yet communicate with
them asifthey were sitting across the
desk from each other, the pressure to
allow interstate (or even national)
practice will only increase. Moreover,
like it or not, due to technology, the
ability of an out-of-state lawyer to
practice law in a state where he/sheis
not admitted is going to be much
easier and almost impossible to de-
tect. Instead of discouraging such
out-of-state lawyers from seeking
admission in those states where they
have long distance clients by inter-
posing another Bar Examination,
states should do all they can to en-
courage such admission so as to
regulate the very legitimate “charac-
ter and fitness” issues and continuing
education requirements of lawyers
practicing within their borders. By
persisting in their efforts to regulate
the quantity of attorneys practicing
within theirjurisdictions, some states
may lose the ability to regulate qual-
ity.

A House divided

At the present time, roughly half
of the states allow relatively free ad-
mission to out-of-state attorneys who
meet the character and fitness re-
quirements and who have practiced
for a minimum amount of time in
another jurisdiction. Alaska is one of
the states which allows such rela-
tively hassle-free admission.

The states which require that all
attorneys, no matter how long they
have been practicing, take the regu-
lar Bar Examination include
Alabama, Arizona, Arkansas, Dela-
ware, Florida, Georgia, Hawaii,
Kansas, Louisiana, Nevada, New
Hampshire, New Jersey, New Mexico,
Oregon, South Carolina, South Da-
kota, and Washington State. See
ABA/BNA Lawyers’ Manual on Pro-
fessional Conduct, 21:2002.

Some states, like California, Idaho,
Maine, Maryland, Massachusetts,
Mississippi, Montana, and Utah, have
a shortened version of the regular
Bar Examination for the applicant
who has practiced for a period of time
elsewhere and meets certain other
requirements which vary from state
to state. Id.

This article is not meant to be a
research source for individuals seek-
ing to apply for out-of-state admission
to another state’s Bar. The require-
ments vary from state to state and
are ever-changing. For example,
Wyoming recently instituted a rule
which requires that any out-of-state
applicant for admission in Wyoming
must show that the state where they
previously practiced accords similar
reciprocity to Wyoming attorneys. If
there are any requirements for Wyo-
ming attorneys tobe admitted in that
otherstate, generally speaking, those
same requirements will be imposed
upon the out-of-state attorney seek-
ing admission in Wyoming. See
Wyoming, Lawyer (August 1995).

Alaska is also very liberal about
where the site of the previous prac-
tice occurred. See In Re Brewer, 506
P. 2d 676 (Alaska 1973). For more
than eight years now it has been
established that states cannotrequire
that someone be a permanent resi-
dentofthe state beforebeing admitted
tothe bar. See Virginia Supreme Court
v. Friedman, 487US 59(1988). Given
the fact that all states require a show-
ing of proper character and fitness
before anyone is admitted to the bar,
whether they are a recent law school
graduate or a practicing attorney from
another jurisdiction, and given the
fact that technology allows attorneys
to literally advise clients by modem,
fax or telephone halfway across the
country, it is seemingly well beyond
the point that some state Bars should
be holding on to their insular views.

Even putting aside technology,
lawyers are as mobile as the rest of
society. They have spouses who get
transferred just like everybody else
and, assuming they meet the charac-
ter and fitness requirements as well
as being properly seasoned, they
should be able to practice in that new
jurisdiction with relative ease. The
obvious mobility of attorneys in the

modern age has even led to the pub-
lication of treatises on the subject.
See Hillman, Hillman on Lawyer
Mobility, (Little, Brown and Co. 1994).

The notion of requiring all attor-
neys, no matter how long they have
been practicing, to sit and take the
Bar Examination before being ad-
mitted to practice in thatjurisdiction
can be justified as nothing more than
a protectionist ploy. It certainly can-
not be justified on the basis that a
person needs to be tested on each
state’s laws because, if that were so,
states like Alaska, Vermont and
North Dakota could be accused of
dereliction of their responsibilities
for not so testing. No such allegation
has been made or is warranted. If
other states persist in the more pro-
tectionist view, it is not beyond the
realm of reason that pressure will
persist for equal protection or equal
pain. Wyoming is a good example. As
noted above, that state has basically
said we will treat you the same way
you treat us.

In a technologically driven age
where clients “visit” their attorneys
by telephone or modem, there seems
little justification for the barriers
erected by some states to the admis-
sion of out-of-state attorneys.
Hopefully, the trend will start to re-
flect the approach taken by Alaska
which recognizes not only the techno-
logical but also the personal needs of
lawyers to be mobile.

Most importantly, states like
Alaska have been able to recognize
and accommodate those needs of law-
yers without putting Alaskans at risk
of being prey to bad lawyering. If
those other states thought about it,
they would presumably opt for con-
tinued regulation of attorneys within
their borders instead of running the
risk that at some point, the pressure
may become overwhelming for a na-

tional bar admission with little or no
regulation by the individual states.

Indeed, if you think about it, we
are not very far from such a scenario
with the multiple-state Bar Exami-
nation and the National Conference
of Bar Examiners reviewing appli-
cants for more and more state Bar
admitting committees.

Conclusion

States like Alaska clearly take the
right approach to preserving their
interestinregulating individuals who
practice law within their borders by
requiring that such applicants be-
come members of the Alaska Bar and
meet certain character and fitness
requirements associated with such
membership. At the same time, they
do not discourage such admission by
requiring attorneys who have prac-
ticed for anumber of years in another
jurisdiction to actually sit and take
yet another Bar Examination as a
means of presumably discouraging
out-of-state admissions.

In the technological age where in-
terstate attorney/client consultations
will increasingly become the norm, it -
is important that legitimate state
interests be protected and that out-
of-state attorneys be encouraged to
become members of (and under the
purview of) the state Bars in those
states where they practice and not be
discouraged from such membership
through the unnecessary and painful
exercise of having to take another
Bar Exam. Indeed, those states that
persist in mandating such a require-
ment may be indirectly encouraging
the unauthorized practice of law or,
alternatively, a national Bar admis-
sion process whereby legitimate
state’s rights will be subsumed by an
overriding federal interest.

The author is assistant risk man-
agerfor Attorneys Liability Protection
Soctety.

Michie open site on the World Wide Web

Michie, publisher of legal materi-
als since 1818, recently established
an address on the World Wide Web
featuring its entire catalog of prod-
ucts and services. Users can visit
Michie at http:/michie.com

Visitors to Michie’s Web site can
peruse and order from the company’s
extensive catalog of state codes and
other statutory publications, more

than 700 professional and law school
books, Michie’s Law on DISC™ titles,
and other CD-ROM products.

Michie also is part of LEXIS®-
NEXIS® and publishes annotated
state codes for 31 states and the Dis-
trict of Columbia. g

For more information, call Michie
toll-free at 800/562-1197.
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APPEALS HEARINGS

Announcement
*

The Alaska Shorthand Reporters Association will be adopting, on May 18,
1996, the following guidelines for the retention of shorthand notes:

Shorthand notes to be preserved in accordance with statute or court
order, or for a period of no less than seven (7) years through storage
of the original paper notes or an electronic copy of either the short-
hand notes or the English transcript of the notes on computer disks,
backup tape systems, or optical or laser disk systems. This includes
exhibits, video tapes, electronic media, and adjunct information.

Should you have questions or comments, please mail them to Lisa Shaffer,
President, ASRA, 1106 West 15th Avenue, Anchorage, Alaska 99501 fax
276-6727 no later than May 10, 1996.

AIASKA SHORTHAND REPORTERS ASSOCIATION
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L.AW CFFIC

Some thoughts on PC productivity

By JoserH L. KasHi, M.S., J.D.

Our legal environment is becom-
ing increasingly competitive at atime
when the Alaskan economy has
turned flat. For most of us, we must
become increasingly efficient at de-
livering quality legal work at a price
that our middle class clients can af-
ford while holding our costs down.
Legal automation technology is key
toimproving our performance in both
of these areas.

Here are some technologies, both
old and new, that mighthelpimprove
the efficiency of our law offices over
the next five or so years.

Network your office

Many law offices still resist net-
working. It is an effective way to
make any office work more smoothly,
even if you are just sharing office
space with a few other practitioners.
You will at least be able to take mes-
sages for each other and share work
product morereadily. Networking will
also help you work more smoothly if
two or more attorneys are working on
the same case. In fact, even if you
have only a single secretary, a simple
network will make reviewing docu-
ments, entering time and billing, and
taking messages and phone calls work
more smoothly. A two-person office
can network for a few hundred dol-
lars in hardware costs if you use the
simple built-in networking included
with Windows 95 or OS/2 connect.
Network your legal research

West’s Premiselegal research soft-
ware includes built-in networking
support. This means that you can
attach a few CD-ROMs with your
legal research materials to the net-
work and then give everyone
immediate access to all of the legal
research CD-ROMs that you might
have. I can’t imagine why anyone
wouldnotuse CD-ROMresearch tools
anymore. Full text and keynumber
searching are an excellent comple-
ment tojust reviewing the digests. In
fact, you can even Shepardize directly
using the West Premise CD-ROM by
searching for the entire original cita-
tion as a string search. Networking
CD-ROM research so that everyone
has access to it is clearly the way to
go. It’'s more efficient and you will not
misplace the CD-ROMs. It is also
easier to update the batch files that
tell Premise which CD-ROMs to look
for.

Purchase a broader range of CD-
ROM research materials

You would be surprised at the rea-
sonable costs of purchasing the 9th
Circuit District Court and appellate
opinions from West, for example. I
believe that the purchase price is on
the order of $500 per set with a $50
monthly update charge for each of
the two sets. This gives you broad
access to pertinent Federal decisions.
It is much cheaper than buying the
books. If you are interested in any
U.S. Supreme Court opinions, then
you might consider buying the semi-
annual US Supreme Court service
from Infosynthesis in Minneapolis.
Every six months, they’ll provide you
with an updated CD-ROM contain-
ing all US Supreme Court decisions
back to the early 1970s at a cost of
$195 semi-annually.

Use some form of litigation sup-
port

There are many legal-specific liti-
gation support programs on the

market. Mostly, these are databases
where you can store information
about particular documents and depo-
sition/testimonial excerpts or full
transcripts. There are several litiga-
tion supportprograms on the market,
some of which include optical docu-
ment imaging. These include
Discovery Pro, Summation Blaze for
networks, and many others. You can
even take a database like Microsoft
Access and devise your own simple
litigation support database to track
documents.

Quick deposition searching

Most court reporters will give you
your depositions on a floppy disk in
either a specified word processing
format like WordPerfect 5.1 or the
Universal ASCII basic text format.
You can then search the full text of
the actual testimony. You can also do
some simple deposition indexing and
summarization by inserting (in brack-
ets) some key words to help you
retrieve pertinent information later.
Put all of the deposition files into a
single directory and then index them
with a full text search program like
DT Search, Isys or ZyIndex. You will
be able to more rapidly pin down and
cross-reference pertinent areas of
depositions. You mustbe careful with
the vocabulary used forsearch terms.
You will need a pre-approved list of
search terms pertinent to a particu-
lar case. Otherwise, there is a risk of
imprecise usage which would not be
found by a full text search program.
Some programs, like PowerSearch
and the now discontinued Lotus Ma-
gellan, include so-called “fuzzy logic”
searching, that lets you find words or
concepts that are related, but not
precise matches for the search terms.
Consider voice dictation

Voice dictation is an emerging tech-
nology that holds real promise for
reducing law office costs. As yet, there
are no true continuous speech pro-
grams that can take dictation spoken
at a normal rate and tone of voice
with the same degree of accuracyasa
transcriptionist. You will need to
speak slowly, in carefully separated,
precisely enunciated words.

Once you get the hang of it, voice
dictation can, with a fair degree of
accuracy, take your spoken word and
turn it directly into a typed, tran-
scribed document.

Voice dictation systems are far
beyond some of the basic speech con-
trol programs included with many
computer systems. The next version
of IBM’s OS/2 operating system, in
fact, includes voice dictation and voice
control technology as part of the basic
operating system. It will work with a
standard Sound Blaster sound card.
Versions of IBM’s VoiceType for OS/
2 and for Windows are already avail-
able, but require a more expensive,
specialized interface card. Kurzweil,
Dragon and others make comparable
dictation systems for Windows sys-
tems, although the Windows 3.1
operating environment probably
doesn’t have the efficient computing
power that is desirable for voice dic-
tation. IBM’s VoiceType for OS/2 gets
the best reviews for dictation prod-
ucts. '

Connecttothe Internetfor e-mail

I know that is has been said so
many times as to be almost banal, but
connecting to the Internet provides
an excellent means of widely usable

E-Mail. The proportion of lawyers
logging onto the Internet is increas-
ing exponentially. There are
numerous legal research sources
available for free, including the
Alaska Administrative Code, many
municipal codes, and essentially all
state law materials free for the ask-
ing.

TheU.S. House of Representatives,
Cornell Law School, and many others
maintain in-depth, publicly available
World Wide Web law libraries with
journals and other less common ma-
terials easily searchable and
available.

Internet E-Mail is by far the most
convenient of any wide E-Mail T have
seen. If you need to find some sort of
material on the Internet, then make
sure that you use a good search ser-
vice such as DEC’s Altavista, Yahoo,
or Lycos. You can also construct your
own customized search routines us-
ing QuarterDeck’s WebCompass.
Remember, though, that the confi-
dentiality of Internet E-Mail cannot
be guaranteed, so it is quite impor-
tant to avoid including any
confidential material, attorney-client
communications or the like in it. OS/
2 WARP includes very usable Inter-
net tools as partof the basic operating
system package while an Internet
option for Windows 95 is available as
partofthe inexpensive Microsoft Plus

In the Kingdom of Juneau

add-on package.
Invest in OCR

Optical Character Recognition
(OCR) and simple scanners are be-
coming very inexpensive and cost
effective. The Visioneer system, for
example, costs less than $400 and
includes a basic document imaging
system and some useful optical char-
acter recognition software. HP’s
Scandet also is widely supported and
has some enhancement technology to
assist optical character recognition.
OmniPage, WordScan, and Xerox’s
TextBridge are other useful optical
character recognition programs.
Consider implementing optical
imaging technology

Opticalimaging technologyis prob-
ably the cost effective filing system of
the future. It certainly makes more
sense for archival purposes. Plan-
ning a proper imaging system is
neither simple nor inexpensive. It
works best across the network with
documents to be ultimately archived
on CD-ROM media. I believe that
imaging will become quite prevalent
as a basiclaw office enabling technol-
ogy in the near future, and it is wise
to begin planning now. Windows 95
may have the edge here, because
Microsoft has announced its inten-
tion to bundle a basic Wang imaging
system with later versions of this
operating system.

Minutes: Royal Bar

Association of Juneau % "\ %

January 19, 1996 Minutes

The crowded little Chinese restau-
rant looked like every other
hole-in-the-wall place on the water-
front of this dirty little town. But the
food here was better. I know the cook.
My name is Mac. I'm a private inves-
tigator.

The dame with the long, brown
hair came to my office a couple of days
ago. She claimed that she was the
president of the local Bar Association
and that they meet for lunch at the
Chinese place on Front Street. The
owner of the restaurant had been
putting the heat on because some
unscrupulous lawyer had been
snatching extras of those little Her-
shey bars with almonds that they
serve after the meal. She begged me
to attend the lunch and report on
anything I found out.

The dame with the hair ran the
meeting and started with the an-
nouncement that John Shively,
commissioner of Natural Resources,
would be speaking at the February 9
meeting at the Westmark. Then this
other guy stood up and his stout build
immediately led me to suspect that
he was our man. He announced that
the Juneau World Affairs Counsel
would behosting atalk by Murkowski.
The political connection made sense.
The evidence was piling up. Then the
new Treasurer announced that dues
were due and a letter to that effect is
forthcoming. This guy was obviously
noslacker, butthatclean facade could
be hiding an addiction to chocolate
and almonds. I decided to bide my
time.

old business of that resolution on the
Ninth Circuit Court split. A quietbut
dangerous-looking fellow in the cor-
ner passed around copies of an article
on the current senate bill that never
heard of reasonable geography. I
thought the resolution ought to be
against the current legislation. The
quiet guy said the Alaska Bar ought
to poll the membership on the issue.
The sharks were out and the resolu-
tion failed. The proponent was this
tall guy with close-set eyes and he
moved for reconsideration, but
couldn’t even get a second. Here was
a man who made enemies.

When the president called for new
business, a motion was made to re-
solve that any resolution to be
considered at the business meeting of
the state convention be referred to
the bar on an advisory ballot.

Chaos ensued.

Amid the rumbling of the mob, I
saw a pretty and petite attorney gra-
ciously passing around the plate with
the candy. Here was the moment I
was waiting for. I fingered my piece
to make sure the safety was off in
case there was trouble. Out of the
corner of my eye, I saw her pass the
plate to the tall guy with the beady
eyes. He deftly palmed at least four
pieces of candy right under her nose.
I made ready to grab him, when he
looked up and met my eyes. I could
see the pain of having lost his resolu-
tion and couldn’t help but feel sorry
for the mug. I grabbed a handful of
chocolate and hit the road.

— Mie A. Chinzi
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Eclectic

Irish stains

Blues

Ireland paints a different stain on
every traveler's memory. Some re-
member the place being as dark as
Guinness, others recall the warm
tones of Jamison’s Whiskey and tea.
I went there expecting heaven on
earth and found purgatory.

Homesick nuns from Ireland’s
County Cork taught me about their
Ireland. The Daughters of Mary and
Joseph had sent them to the South-
ern California suburbs to teach
children of Catholic immigrants.
Armed with faith, clickers, and rul-
ers, they kept us classmates under
control at St. James The Less School.

I spent eight years at St. James,
having education poured into me by
the exiled nuns. I hated their disci-
pline but loved their stories about
Ireland. None of them told a better
Irish tale than Sister Mary Aquinas.

She brought to the Daughters of
Mary and Joseph her distaste for
tinned meats and a dream of dying
for her faith in Communist China.
Sister did suffer for her faith. Not, as
she had hoped, in the rice paddies of
Red China. Her martyrdom came at
the hands of me and the other sav-
ages who invaded her 5th grade
classroom at St. James the Less.

I was well marked by the time we
first said morning prayers in Sister
Mary Aquinas’s class. The night be-
fore she had been warned by my 4th
grade teacher.

“Watch out for Danny Branch,”
Sister Anna Marie advised Mary
Aquinas, “The devil may get his soul
before Advent.” He didn’t, but it was
not, as the good sisters would say, for
want of trying.

Sister Mary Aquinas believed that
the consumption of tinned meats by
children made them misbehave. On
our first day in class, she surveyed
each lunch bag of her 65 students.
Children sent to class with cheese
sandwiches were allowed seats in the
back of the room. Liverwurst sand-
wiches earned places in the middle.
Anyone eating tinned meat was
placed in the front row.

Sister, aware of my reputation,

was not surprised to find me happily
munching away on Wonder bread
and spam wedges. Looking into my
very Scandinavian face, she clucked
in disapproval and told me it was too
bad that my sister got all the Irish
blood from our sainted mother.

Sister was a tall woman with some
girth. She would stroll up and down
the isles of the class, mostly in con-
trol. Punishment came quickly, often
without merit. When force failed her
she would drift to the back of her
room where the cheese-eaters sat.
There, while the class bad boys deco-
rated the back of her veil with spit
wads, Sister would stare at the dead-
dry chaparral hills that formed the
first obstacle between her and Ire-
land.

“Oh children,” she would croon,
“It’s raining now in Ireland, a land so
green it hurts your eyes to look upon
it. Someday I'll return. By God’s grace
it won’t be in a coffin.” Putting down
my spit wad shooter, Iwould close my
eyes and see Sister’s soft, rich land.
By Easter, I shared her love of Eire.

I managed to graduate from St.
James without a criminal record. Sis-
ter Mary Aquinas and the other
Daughters of Mary and Joseph sent
me off to high school with academic
discipline, a box of guilt, and strong
love for County Cork.

When my grandmother, Grace
Whalen, left me $700in travel money
in my 19th year, I flew to Europe.
Saving Ireland for last, I wandered

ATTENTION!

MEMBERS OF THE LEGAL

PROFESSION VISITING ATLANTA FOR
THE 1996 OLYMPIC GAMES

The Atlanta Bar Association will be hosting social and
educational activities for judges and lawyers who will be
visiting Atlanta for the Games. If you would like information
about these functions or the Games, please contact your Bar
Association to obtain a questionnaire to submit to the
Atlanta Bar Coordinating Committee for the Olympics. The
questionnaires are due by March 1, 1996. After you complete
and return this questionnaire, you will be provided with
information responsive to your interests about Atlanta, the
Games, and activities the Atlanta Bar can offer during your
visit. If you prefer, you can contact the Atlanta Bar
Association by telephone at (404) 521-0781 or facsimile at
(404) 522-0269 for more information. :

around Italy, Germany and England
before taking a Welsh ferry to South-
east Ireland. A girl named Colleen
made the crossing with me. We had
met the night before in a chip shop
near the Swansea Youth Hostel. Irish
nuns in Seattle had primed her for
our pilgrimage.

“Itis green,” Colleen said when we
pulled near the Quay. We wandered
toward the Cork Road past a soccer
field full of uniformed school kids.
The boys wore ties and shorts. They
welcomed us to Eire with a shower of
rocks. This was the first of many Irish
experiences that didn’tfit Sister Mary
Aquinas’ Gaelic tales.

-Colleen and I were short ofbus fare
so we hitchhiked over to Cork. A fish
truck picked us up. Colleen, with her
Irish good looks, rode in the front seat
next to the driver while I sat on some
crates of aging whitefish in the back.

After kissing the Blarney Stone
and thumbing around the Ring of
Kerry, we found ourselves in Limer-
ick, trying to find our way to the edge
of town. We wanted to see the wild
lands of Connemara but no one would
tell us the way. While my partner
waited outside, I entered a chip shop
and faced a freckled girl with eyes the
color of Ireland’s flag.

“You're man and wife?” she asked
before we could speak.

Colleen replied, “No.”

“Brother and sister then?”

When we denied blood ties, she
closed the door on us, muttering some-
thing about “there’dbe none ofthatin
this blessed house.”

We didn’t even get to ask her for
separate rooms.

We slept in some ruins that night
and spent the next day trying to find
a way out of Connemara, a land of
small white houses and stone field
fences. No one rose tobuild a peat fire
before 10 in the morning. Without
Gaelicwe couldn’t read the road signs,
so we positioned ourselves on a road-
side stone fence and waited for a ride.
No cars came the first morning.

In the afternoon a local priest of-
fered to take us back to civilization
the next day when his youth group
went on a bus tour of Galway. Fortu-
nately, an English family in abeat-up
Hillman wagon gave us a lift before
sunset.

"We want to practice our Ameri-
can,” the mother said.

I knew little about Northern Ire-
land before that summer. This was
1970 and The Troubles hadn’t made
the TV news. Crossing the military
checkpoint at Derry, we walked
through the Bogside. Scruffy kids in
that poor Catholic part of town stalked
us behind graffiti-stained walls.

We were happy to leave the Bog-
side until the machine gun nests and

I snuffed out the candle between finger and thumb. Was it

the left hand

Hacked off at the wrist and thrown to the shores of Ulster?
Did Ulster Exist? Or the Right Hand of God, saying Stop

to this and No to that?

— From “Bloody Hand” by Ciaran Carson

“Excuse me miss,” I asked, “Do you
know the way to Connemara?”

“But which way have you come?”
she replied. It's the way they pass the
time in Limerick, asking tourists to
mispronounce local names. Tongue-
tied, I left to try another shop. An-
other freckled beauty with electric
green eyes asked me where we'd been.
By chance a tweedy-looking guy was
picking up some take-away in the
shop. Eyeing Colleen, he offered to
drive us there himself.

In seconds we were in his Mer-
cedes heading towards Galway Bay.
As usual I rode in the back while our
benefactor impressed Colleen with
lies about the summers he had spent
with the Kennedys in Massachusetts.
On the way to Connemara, he stopped
at a Galway Pub to recite poetry and
feed us raw oysters. Colleen washed
hers down with a bitter and lime. I
had a Guinness. I was impressed with
his poetic presentation, and the fact
that he paid for our drinks.

The road into Connemara crosses
miles of bog hills which had a dis-
agreeable effect on Colleen’s stomach.
Soon the Galway oysters forced their
way out. Some of them ended up in
our friend’s car. He dropped us off at
the next crossroads town. Drawn by
singing and conversation floating out
of the only pub, we walked in and
silenced the place. Looking into the
now quiet faces of our ancestors, we
asked for a bed and breakfast. They
directed us to “the old crone’s place
across the way.”

“It’s a pound for bed and the break-
fast,” she said opening the door. Seeing
two young people weighed down with
backpacks, sheblocked our entry with
her rib-thin body.

rolled barbed wire on the Protestant
bridge came into view. British sol-
diers driving armored Land Rovers
hurried us through to the Protestant
side of Derry. An ice cream truck
vendor gave us a ride to the edge of
town. While he was setting up for
business, an English patrol stopped
to buy.

“Sorry, sold out,” the ice cream guy
said.

The soldiers showed pain but
moved on. They still believed that
they could win the locals’ hearts. In
six months they would lose such in-
nocence.

Along-haul lorry driver offered us
a ride to the Antrim Coast.

“Are you Protestant or Catholic? “
he asked as we settled in for the ride.
When we answered, he gave the road
ahard stare and told us that he once
believed in God.

Colleen still wanted to see Belfast,
but I had felt enough hate. We parted
near the terminal for the Scottish
Ferry. Colleen started crying while I
unloaded my rucksack from the back
of the truck. I didn’t understand her
tears, for we were just friends.
Twenty- five years of watching North-
ernIreland tearitself down the middle
has given me a clue.

Ireland paints a different stain on
every memory. Sister Mary Aquinas
carried her Ireland to Californiain a
green velvet pouch. A polished thing,
she could take it out tobreak the back
of home sickness. While I was her
student, my Ireland was a perfect
lushness. After the visit, it faded.
Now it rides with me in an unseen
bag—jumbled memories and
Colleen’s tears.

Pray for peace.
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New thresholds in intra-family tort liability

About ayear ago (March 10, 1995),
the Supreme Courtissued its opinion
in Myers v. Robertson, 891 P.2d 199
(Alaska 1995). Mr. and Mrs. Robert-
son had two sons, Sidney, age 13, and
Stephen, age 9. They left the children
at home while they went to the mu-
seum. While they were gone, one of
the family’s vehicles rolled out of the
garage and down their steep drive-
way. Sidney, probably attempting to
stop the vehicle from rolling down-
hill, was injured in the process and
died a short time thereafter.

The Robertsons sought capable
counsel. Olaf Hellen, recognizing po-
tential conflicts, directed the
Robertsons to their own counsel and
advised them that Sidney’s estate
would be asserting claims against
them, as would their son Stephen,
through family friend, Linda Myers,
who was ultimately appointed guard-
ian for Stephen and personal
representative of Sidney’s estate. Mr.
and Mrs. Robertson always believed
that they were negligent in failing to
properly secure their vehicle in their
garage. They were insured by All-
state. Allstate believed Mr. and Mrs.
Robertson were not at fault. These
opposing positions generated conflicts
that ultimately led to the appoint-
ment of Ted Pease to defend the
Robertsons. Mr. Pease was instructed
by the court to do so at Allstate’s
expense. However, he was not to re-
port to Allstate.

The jury will no longer
be left scratching its
head about what in the
world is going on when
mom sues dad or child
sues parents.

The case proceeded to trial with-
out disclosure of Allstate’s interest in
the case, even though Allstate had,
by then, intervened as a party.

Variously through the proceedings,
Allstate preserved two major de-
fenses. It first asserted that the court
lacked subject matter jurisdiction
because there was no true adversity,
thus no standing, between the estate
on the one hand and Mr. and Mrs.
Robertson on the other. Secondly,
Allstate contended that Mr. and Mrs.
Robertson, at least as to the estate’s
claims, would be the beneficiaries of
anyrecovery. Allstate contended that
Alaska public policy barred the Rob-
ertsons, as negligent parties, from
benefitting from their wrongful con-
duct.

The tension between the Robert-
sons’ role as defendants and their
belief that their own acts and omis-
sions had contributed to their son’s
death persisted through the trial and
forced Mr. Pease, their defense coun-
sel, toimpeach his own clients during
those proceedings. The Robertsons
argued on appeal that they were de-
nied independent counsel paid for by
Allstate because their attorney im-
peached their own testimony and
argued forjuryinstructions that were
contrary to their view of the truth.

The jury ultimately determined

that the Robertsons were negligent,
but that their negligence was not the
legal cause of Sidney’s death or
Stephen’s emotional injury.

The court held that adversity is a
basic requirement of standing and
that there is no subject matter juris-
diction in the absence of standing. Id.
at 203. While confirming that no di-
rect action could be brought against
Allstate as the Robertsons’ liability
insurer (id. at 204, n.4), the court
held that, where defense counsel was
paid by Allstate, but had no duty to
report to Allstate, and “conscien-
tiously and effectively presented the
Robertsons’defense” (e.g., argued that
they were notliable. . .), an adequate
adversarial relationship existed be-
tween the parties, and the trial was
“not a sham and was properly al-
lowed to proceed” even though the
Robertsons wished to lose, and
thought they should lose, at trial. Id.
at 204,

Taking a slightly different ap-
proach, Allstate argued that the
Robertsons, beneficiaries of Sidney’s
estate, were the “true plaintiffs”, thus
killing adversity and subject matter
jurisdiction. Id. at 205.

The court held:

Where any recovery by the estate
would notbe paid directly to speci-
fied individuals, the beneficiaries
to the estate should not be con-
sidered the plaintiffs. Therefore
there is no jurisdictional bar to
administrator’s negligence action
against parties who might other-
wise stand to benefit from their
wrongdoing. (Id.)

This, however, is a highly techni-
cal response to the substantive

question posed by Allstate, “Does
Alaska public policy allow wrongdo-
ers to benefit from their own
negligence?” Treating thisissue sepa-
rately and reversing the trial court,
the Supreme Court held that Alaska
public policy precludes a negligent
party from obtaining any part of a
damage award. That does not, how-
ever, mean that the recovery should
bereduced. It only dictates, the Court
held, that the recovery should pass
through to other heirs, as if the neg-
ligent party had (in this case)
predeceased the victim, or otherwise
renounced his intestate succession
rights. Id. at 207.

One of the court’s most dramatic
and far reaching holdings was that
the carrier could not hide behind the
skirts of a named defendant in an
intra-family tort setting. Relying on
Justice Dimond’s concurring opinion
in Drickerson v. Drickerson, 604 P.2d
1082, 1089 (Alaska 1979), the Court
stated:

we agree with the argument that, in

intra-family negligence actions such

as the present case, the jury should be
informed of an insurer’s status as the
real party in interest in order to avoid
confusion and prejudice against either
the plaintiffs or defendants. (Id. at
207.)
* %k *
Without explaining the basic align-
mentofthe parties, and the Robertsons’
role as purely nominal defendants,
therewas a risk of confusing the jurors
and unfairly prejudicing them against
the plaintiff. In reaching this result,
we do not overrule Severson or alter
the basic proposition that the exist-
ence of insurance is irrelevant to the
issue of negligence or wrongful con-

duct. See Alaska Rule of Evidence 411.

Wesimply conclude that, in cases such

as this, the jury should be provided

with some context in order to fully and
fairly evaluate the case and the testi-
mony before it. Here, the fact of
~ insurance could have been admitted
consistent with Evidence Rule 411 be-
cause that information would tend to
show the potential bias or prejudice of
the Robertsons as witnesses. (Id. at

208.)

Despite thisholding, the Court con-
cluded that the trial court’s failure to
disclose Allstate’s participation was
harmless error. Id. at 208.1

The most dramatic impact of this
decision will be the disclosure of in-

surance interests in intra-family tort
cases. The jury will no longer be left
scratching its head about whatin the
world is going on when mom sues dad
or child sues parents.

The case will have an equally pro-
found effect on the day-to-day tactics
and politics of handling these claims.
Any time a child is injured, the de-
fense asserts the parents were at
fault. These assertions of fault run all
the way from the standard “f you
hadn’tbroughtthekid into the world,
he/she wouldn’t have been hurt . . . ¢
tolegitimate arguments that the par-
ents failed to supervise their child or
otherwise contributed to the unfortu-
nate outcome at hand. This case
makes it clear that these claims can
proceed to judgment and that the
damages are not to be reduced be-
cause of the participation of a family
member in causing the harm in ques-
tion.

Benner v. Wichman, 874 P.2d 949
(Alaska 1994), holds that fault won’t
be apportioned to those not in the
lawsuit and recognizes “equitable
apportionment” as the cause of ac-
tion by which defendants can bring in
parties they believe are at fault.
Alaska R. Civ. P. 14(c) makes it clear
that a plaintiff can obtain ajudgment
againsta party broughtin by a defen-
dant even though plaintiff has failed
to assert an affirmative claim against
that party. In the future, plaintiff's
family members, third-partied in by
an original defendant, will be de-
fended by their homeowner’s carrier
(or other relevant carrier) because of
their very real monetary exposure
under A.R.C.P. 14(c). Plaintiff's at-
torney will notbe forced to defend the
conductofthe non-client family mem-
ber; this will be done by their
insurance carrier’s chosen defense
counsel. The third-party family
member’s carrier will likely be dis-
closed to the jury under the authority
of Myers. Seeing that intra-family
claims are not reflective of some bi-
zarre family dysfunction, juries will
probably be more objective in allocat-
ing fault. An allocation of fault to
plaintiff's family member(s) in this
setting will generate a recovery for
plaintiff out of family insurance as-
sets.

1Justice Compton, in a partial dissentjoined
in by Justice Bryner, pro tem, strenuously and
ably argued, citing to CHI of Alaska, Inc. v.
Employer’s Reinsurance Corp., 844 P.2d 1113
(Alaska 1993), that the error was not harmless
and that the Robertsons should have had an

attorney at Allstate’s expense to argue their
view of the facts. The dissent is well worth

reading.
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Getting Together

Win-win negotiations and deception—
are they compatible?

Is it ever permissible to mislead
the other side during a negotiation?
Even if some traditional negotiators
do use deception in negotiations,
surely those of us looking for win-win
solutions should never use such meth-
ods.

Or should we? Are there ever cir-
cumstances where deceptive tactics
are permissible?

A recent national academic con-
ference of negotiation scholars
concluded that students should be
taught win-win negotiation tactics
only, and not taught traditional win-
lose methods of bargaining. This
course was supported by the majority
of the academics present at the con-
ference, as being the correct method
for teaching ethical behavior on the
part of students of the negotiation
process.

Equating ethics with win-win or
mutual gain bargaining has a famil-
iar ring to it. Both proponents and
critics of the win-win bargaining
method have confused win-win bar-
gaining with being good, ethical, and
nice. In fact, however, such a view of
the win-win negotiation method is
not only wrong, it is actually counter-
productive to the gains in
effectiveness that can be achieved
through use of the win-win negotia-
tion method. Ethical negotiations and
win-win negotiations are two sepa-
rate and distinct concepts, each of

which is of critical importance to ef-
fectiveness as a negotiator,

Raymond A Friedman and Debra
L. Shapiro have written a recent fas-
cinating article on the subject:
Deception and Mutual Gains Bar-
gaining: Are They Mutually
Exclusive? (Negotiation Journal, Vol.
11, No. 3, July, 1995.) By focusing on
one particular bargaining strategy
—deception —they attempt to clarify
the distinction between ethics and
win-win bargaining.

Friedman and Shapiro first ac-
knowledge the debate on whether the
use of deception in negotiation can
ever be ethical. Is it ethical to use
deception in negotiating with terror-
ists for the release of hostages? Most
would agree that it is, if lives can be
saved thereby.

o
o
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The basic goal of a negotiator, the
authors assert, is to shift the
opponent's perception of the zone of
possible agreement in one’s favor.
When this is done well, the opponent
is left to decide whether no agree-
ment is preferable to the demands
made. At its core the process of nego-
tiation is a process of shaping
perceptions of reality. Deceptive tac-
tics, like hiding or exaggerating
information, can shape the percep-
tion of the negotiator’s power.

Traditional win-lose negotiations
focus on getting more for oneself by
forcing the opponent to take less.
Win-win negotiations, in contrast, try
to help both sides obtain the maxi-
mum possible gain through four basic
principles:;

1.) separating the people from the

problem;

2). focusing on interests, not posi-

tions,

3.) inventing options for mutual

gain; and

4.) evaluating those options using

mutually agreed-upon criteria.

Nothing in either negotiation
method directly addresses issues of
ethics or deceptive tactics.

According to Friedman and Sha-
piro, it is the second of the win-win
principles that causes the confusion
betweenwin-win and ethical bargain-
ing. That principle suggests that
win-win negotiators explain to their
opponent what their underlying in-
terests are. The opponent can then
propose actions to meet such basic
needs at the least possible cost. Dis-
closing one’s interests does not say to
disclose all bargaining cards, how-
ever. Principles of win-win
negotiating do not necessarily sug-
gest disclosure of one’s alternatives
to a negotiated agreement, nor one’s
truereservation price, nor the amount
of money in the bargaining budget,
for example. Yet all such information
is of extreme relevance to the final
position which willbe acceptable, even
if all underlying interests are re-
vealed.

Moreover, thereason that the win-
win method has for disclosing core
underlying interests is not that being
honest about such issues is inher-
ently ethical. The reason for being
honest about one’s interests is that it
can help you to get a better deal. If
others know what really matters to
you, they can try to satisfy your needs
inthe waythatisleast costly to them.

The authors also assert that con-
fusion comes from the fact that
win-win and win-lose bargaining
methods are improperly framed as
mutually exclusive alternatives. Most
negotiations are a combination of the
two methods: They include both op-
portunities for joint gain and

opportunities for grabbing more from
the other side. Strategies that are
wise for creating win-win opportuni-
ties may be opposite those that are
helpful for claiming final advantage
in negotiations. Deception about in-
terests may be disruptive for creating,
while deception about positions and
power may be helpful for claiming.
One of the main challenges to nego-
tiators is learning how to balance
these two elements.

The win-win bargaining method
does teach negotiators not to deceive
the opponent about their interests.
But it makes the prescription based
upon effectiveness, not ethics. When
ethics and the win-win method be-
come confused, several problems can
occur:

® negotiators may miss distine-

tions between ethical and unethical

behavior that exists in traditional
negotiations;

® they may miss the true benefit

thatthe win-win method provides,

and

e they may think of the win-win

method as naive and avoid using

it.

Friedman and Shapiro point to the
fact that there are many ethical con-
straints on deception under the
traditional win-lose negotiation
method. Some forms of deception are
expected, while other forms go be-
yond acceptable limits. While
traditional negotiators may not be
completely honest with their oppo-
nents, they do place limits on
deception and will withdraw coop-
eration from those who cross the line.

The authors point to three pri-
mary benefits of teaching win-win
negotiation methods that do not de-
pend upon the “do-not-ever-be-
deceptive” message.

First, such training can simply help
students recognize that there can be
awin-win aspect tovirtually allnego-
tiations. This is a revelation to those
who have been previously exposed
only to the win-lose bargaining style.

Second, win-win training can help
negotiators anticipate times when
their emotions make them forget
about seeking mutual gains. Under-
standing the win-win method goes a
long way towards helping negotia-
tors “separate the people from the
problem”.

Third, win-win training can help
negotiators use win-win methods
somewhat more than they tradition-
ally do. This shift in the balance
between win-win and win-lose meth-
ods can lead to substantial
improvements in negotiation effec-
tiveness.

With the growth of attention to the
win-win bargaining method, it is im-
portant to make clear the distinction
between ethical negotiations and win-
win negotiations. Practicing the
win-win negotiation method does not
require negotiators to make them-
selves  vulnerable through
comprehensive self disclosures. It only
saysthatis makesnosenseto deceive
the opponent about your interests.
Win-win negotiations need to comply
with the ethical constraints of nego-
tiations, just as do the traditional
win-lose bargaining methods.
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Tom Amodio, formerly with Birch
Horton, is now with Rubini &,
Reeves.....Patrick Anderson has
relocated from Anchorage to
Juneau.....Linn Asper hasrelocated
from Haines to Saipan.....Leonard
Anderson, formerly with the Alaska
Court System, is now with Davis &
Goerig.....Thatcher Beebe hasrelo-
cated from France to Switzerland.

Margaret Berck has relocated
from Juneau to Massachusetts.....Joe
Barcott & John Christopherson
have formed the law firm of Barcott &
Christopherson in Mt. Vernon,
WA....Marty Beckwith is a Hear-
ing Officer with the Medicaid Rate
Advisory Commission....Ann Bro-
ker, formerly with Cook, Schuhmann
&, Groseclose, is now with the Fair-
banks North Star Borough legal
dept.....Teresa Chenhall, formerly
with Chenhall & Treiber, is now with
the Alaska Court System.

James Crawford, formerly with
Faulkner, Banfield, is now with Leg-
islative Affairs Agency, Division of
Legal & Research Services.....Holly
Eager-Vance is now with the A.G.’s
office in Anchorage.....Terry Fleish-
cerhasretired after 27 years at Guess
& Rudd and will study at the Centre
for Medicine, Ethics &, Law at McGill
University in Montreal,
Quebec.....George Freeman, for-
merly with Jermain, Dunnagan &
Owens, has opened his own law office
in Anchorage.....Elizabeth Fried-
man is now with the Law Offices of
KendJacobus.....Lee Goodman isnow
with Pradell & Associates.... Harry
Goldbar has relocated from Palmer
to Missouri.

Brent Johnson and John Kim
have formed the law firm of Johnson
& Kim in Anchorage.....Bernadette
Janet is now with the Washington
State Bar Association.....Jeffrey Jes-
see has left Advocacy Services of
Alaska and is now the Executive Di-
rector for the Alaska Mental Health
Trust Authority...Vernon Keller,
formerly with the P.D. Agency in
Ketchikan, is now with the law office
of MaryTrieber..... Mike Lindeman,
formerly with Patterson, Van Abel &
Lindeman, has joined with John Ab-
bott to form the firm of Abbott &
Lindeman..... Edw. McNally is now
with the firm of Altheimer & Gray in
Chicago.....Tim Middleton is now

Ben Esch to Nome

Praising his legal experience and
familiarity with issues facing rural
Alaska, Governor Tony Knowles Feb.
16 named Anchorage attorney Ben
James Esch to serve as Superior Court
Judge in Nome.

Born in Washington, Illinois, Esch,
51, attended MacMurray College in
Jacksonville, Illinois and earned his
law degree at Arizona State Univer-
sity. Esch moved to Alaska shortly
after graduation in 1973 and started
work with the Public Defender
Agency, including a year as public
defender for Bethel.

"Ben Esch brings a wide array of
experiences that are important to the
Nome Court,” Knowles said. "He
brings to the bench a sensitivity to
cross-cultural concerns and an un-
derstanding of such important issues
as subsistence. He is familiar with
the determined efforts of rural com-
munities to confront the effects of
substance abuse. He is experienced
in civil and criminal law, and legal

with the Municipality of Anchorage
Dept. of Law.

Steve Morrissett, formerly with
Partnow, Sharrock & Tindall, is now
with the Utah A.G.’s office.....Daniel
Patrick O’Tierney has opened his
own law office in Anchorage.....Paul
Stocklerhasrelocated from Anchor-
age to Maryland.....Carol Spils is
now working for Sen. Murkowski’s
office in D.C.....Keith Sanders has
left BP Exploration and is now with
Cook Inlet Region, Inc.

Nicholas Theotocatos has relo-
cated from Anchorage to New
York....Bart Tiernan has opened
his own law office in
Anchorage.....Paul Wharton, for-
merly with Hughes, Thorsness, et.al.,
is now with Hartig, Rhodes,
et.al.....Ron Webbhas relocated from
Anchorage to Everett, WA,

Mark Wilkerson and Audrey
Faulkner have left Guess & Rudd
and are now with the firm of Wilker-
son and Associates.....John Suddock
has opened a sole practitioner's office
at 500 L Street in Anchorage. He is
continuing to practice in the areas of
personal injury, product liability and
legal malpractice.....Dave Bundy
(Bundy & Christianson) and Tom
Yerbich (sole practitioner) have re-
ceived certification in Business
Bankruptcy law by the American
Bankruptcy Board of Certification of
the American Bankruptcy Institute.

Mark Wittow g
has become a part-
ner in Preston
Gates & Ellis' An-
chorage office.
Wittow has a gen-
eral civil litigation
and natural re-
sources practice.
Heis on the adjunct
faculty of the University of Alaska,
Anchorage, teaching natural re-
sources law and serves as the Alaska
reporter for the oil and gas explora-
tion and development committee of
the American Bar Association's Natu-
ral Resources, Energy and
Environmental Law Section.

Prior to joining Preston Gates &
Ellis in Anchorage in 1989, Wittow
worked as the associate director of
state/federal relations for the
Governor's Office.

Mark niw

Superior Court

issues facing families and juveniles.
Ben Esch has the legal experience
and his work in rural Alaska makes
him especially qualified for the court
in Nome."

"Tam looking forward to moving to
Nome and becoming part of the com-
munity," Esch said. "I was born and
raised in a town about the size of
Nome and my work in Alaska has
taken me across the state. Rural
Alaska faces unique challenges and I
believe the courts can help communi-
ties through speedy resolution of
criminal and civil matters and firm,
fair, and consistent sanctions for those
who break the law."

The Nome Superior Court judge
presides over a trial court serving
Nome and 15 surrounding communi-
ties in northwest Alaska. In fiscal
year 1993, the court handled 302
cases including 105 felony cases, 70
cases involving children's matters,
and 127 civil matters including do-
mestic relations cases.

—Office of the Governor

Faulkner, Banfield, Doogan &
Holmes has Eastern Europe access

Commercial Law Affiliates (CLA),
the world’s largest organization of
independent business and commer-
cial litigation law firms, has gained
access to the Federal Republic of Yu-
goslavia with a new affiliates, Lalin
Radovan Law Office, in Novi Sad.

According to Randall Weddle,
shareholder from CLA’s local affili-
ate, Faulkner, Banfield, Doogan &
Holmes, P.C., the addition of a Yugo-
slavian law firm will provide clients
withinvaluable entries into the East-
ern European marketplace. “With a
strong legal presence in Yugoslavia,
we will be able to more effectively
help clients take advantage of the
economic incentives provided to for-
eign investors.”

Foreign investors in Yugoslavia
are allowed to; establish their fully-
owned corporations, establish
corporations together with other for-
eign or domestic entities, invest in
existing domestic corporations, es-
tablish a branch office or affiliate,
and take advantage of concessions.

The country is liberalizing foreign
investment, restructuring the bank-
ing system and privatizing major
industries to stimulate economic
growth.

Investors are looking to Serbia’s
most promising economic sectors —
agriculture, food-processing, copper
mining, textiles, machinery, ship
building, wood processing, and trans-
portation.

The Board of Directors and staff of Alaska Legal Services
Corporation would like to thank the following contributors
for their generous contributions to ALSC’s Fourth Annual
Fundraising Drive. The gifts received from these
individuals and law firms, combined with several
Memorial bequests, totaled $38,000!
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Tales from the Interior

Window dressing

Probably one of the most asked
questions with which I am faced from
clients, both male and female is,
“What do I wear?” Usually, I tell
them to wear clothing.

In some cases, the answer is clear.
You either wear the blue or the or-
ange uniform furnished to you by the
jail. It is comfortable. The laundry is
free, and the outfit generally doesn’t
stand out in the crowd.

Some clients aren’t that lucky, and
need greater coaching. Several years
ago, I read an article that said the
clothes that one wears can have a
profound effect upon both the judge
and the jury. I began to conduct a
study of my own on the subject, and
quickly learned that there might be
some truth to the matter.

A rather colorful Nenana attor-
ney, Marc Grober, was known for
showing up in the Fairbanks court-
house, much to the consternation of
then Judge Van Hoomissen, wearing
all sorts of outlandish garb. Grober’s
multicolored checkered sportsjacket,
clashing tie, and threadbare pants
were legendary. Certainly, more than
one discourse in the courtroom cen-
tered around Grober’s attire.

Although I often wondered why
judges would complain, seeing that
they had the freedom to wear those
drab robes all day long and could
literally wear anything they wanted
underneath, one nevertheless had to
recognize authority figures. Although

Grober continued to fight his battle
(bolstered by such contemporaries as
the public defender’s office in their
tennis shoes, corduroy pants, cordu-
roy jackets with the leather patches,
and flamboyantties), Igenerally chose
the more conservative route. Eventu-
ally, I elected to trade in my J.C.
Penney’s polyester suits for some-
thing more sedate, made out of a
living animal. Relatively conserva-
tive dress became the mode. I left the
wild ties to the Stepovich clan.
Clients, however, are a different
matter. During my first days of pri-
vate practice, no longer employed by
the government, I was faced with
having to defend a young lady who
had been criminally charged. The
incident was alcohol-related. It was
my job to prepare her to convince the
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jury thatshehad notbeen consuming
alcohol on the particular evening in
question.

As trial day approached, I ex-
plained to my client, quite carefully,
that she would need to wear some-
thing pretty, professional, and sedate
in nature. It appeared to me that she
understood my request and I was
confident that she would appear at
my office the next morning appropri-
ately dressed.

She did. Appear, thatis. In point of
fact, when she arrived, this buxom
young lass was wearing a very tight-
fitting t-shirt which had beldly
emblazoned across her chest the slo-
gan, “Loves to party,” in glitter.

I panicked. Trial was scarcely 20
minutes away, and my reputation
clearly was at stake. There appeared
little left for me to do other than
endure the embarrassment and
agony. Then I had a rare stroke of
genius.

On the way to the courtroom, I
remembered that my old stand-by,
J.C. Penney’s, opened early. At the
last minute, we were able to swing in
and buy her a bulky knit sweater, at
the expense of the Teamsters Legal
Defense Fund. Although my client
lost at the trial, at least she had a
consolation prize.

As any attorney can appreciate,
criminal defense trials are often diffi-
cult with respect to dressing clients,
since the clients often do not have all
of the appropriate garb available.
When such crises occur, I now rush to
the local Fred Meyer store, even if
my clients insist on Nordstrom.

In a recent trial, one client, a bas-
ketball player in school, stated to me
that he had never owned a sports
jacket, and did not even know how to
tieatie. AlthoughIcould sympathize
withhissecond problem, I did atleast
have a sports jacket from the Grober
era. He tried it on. The sleeves came
down to his elbows. He looked like he
should be swinging from a tree.

I determined it was time to take
him to Fred Meyer. The jackets were
on sale and, to be candid, were quite
attractive. We bought two: one for
him and one for me. Not abad deal at
$19.95 each. After the purchase, it
became apparent to me that I would
not be able to wear mine during his
trial, despite my instant love for it.
We would have looked like Tweedle-
dumb and Tweedledee. (His case,
incidentally, had to go through a re-
trial and I had to forego wearing the
jacket for another two weeks.)

Following the purchase, we went
to my house on the evening before
trial, where I showed him how to tie
a tie. Much like my father used to do,
Istood on achair and leaned over him
from the rear and proceeded to en-
gage in my famous double-windsor
knot. It is famous because it always
twists around backwards. Moreover,

notonlyisitfamous, butitis the only

knot that I know. My client recog-
nized my abilities in this regard. The
tie remained tied in the same condi-
tion for the entire trial, with my client
simply slipping it over his head and
off, depending upon the progress of
the case.

Every so often, I end up with a
client who is a sheet-rocker. Sheet-
rockers are probably the most
enjoyable group, because they view
their spackle as part of their normal
attire. The white mud adorns every-

thing from facial hair to skin, glasses,
and clothing. Ironically, Fairbank-
sans do not seem to mind, and view it
asacommon occurrence. Thavenever
had any problem with sheet-rockers
in the courtroom. :

The same cannotbe true, however,
with respect to furnace people. My
office carpetstillbears the scars where
one of our clients, who came in for a
quick hearing, literally stood like the
proverbial Pigpen of Peanuts fame,
dropping greasy black soot all over
the floor. Despite our best efforts,
that grime still remains in place, a
grim testimonial to the cleanliness of
certain people we represent, although
some people view it as a reflection
upon counsel, instead.

One particular clientI represented
was an interesting one to say the
least. A Deltoid (a person from Delta),
my client has been accused of various
and sundry crimes including DWI,
resisting arrest, assault, and a few
others. His story is an article in itself,
but suffice it to state that when it
came time for him to go to court, he
had shed his Oshkosh coveralls for a
delightful three-piece pinstriped
suit . He had taken my advice to
heart, although the suit had been
used on many similar occasions in
the past, based upon his record. I do
believe that the suit made an impres-
sion on the judge, although it was
somewhat embarrassing to be sitting
next to yet another dandy who had
clearly upstaged me in the process.

Which brings me to another case.
Several years ago, | was representing
a young man on a DWI charge. The
complaintant who had identified my
client had given a rather inaccurate
description. For example, the accused
reportedly had a beard, and was
slightly bald. He was also somewhat
stocky. He was obviously ahandsome
guy. Remarkably, the description
matched myself. In reality, my client
was obviously ugly. He had a full
head of hair, was clean shaven, well
muscled, and stood six feet one.

Seeing an opportunity for sure fun,
I had my client dress as an attorney
would, complete with suit ., tie, and
white shirt. Conversely, I proceeded
to dress a little more shoddily. In
short, I dressed as usual.

During the trial, when the accuser
was being called to testify, I passed
my case to my client. I told him to
write a letter home to his mother on
the legal pad which I also gave him.
Not fully understanding what I was
up to, but willing to follow advice
under any circumstances, my client
happily proceeded to author a letter.

As for myself, I crouched forward
in my chair, picking imaginary cal-
luses off of my hands occasionally
looking up at the testifying witness
with a look of disdain, hoping that no
objections would be necessary.

When the moment came to iden-
tify the individual who had been
driving the car, the state’s star wit-
ness, asThad predicted, dramatically
pointed to me and loudly announced
S e S s e g e S e e |t
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Window dressing

Continued from page 20

nounced that it was the short, bald-
ing one sitting in the chair. Shocked,
I quickly stood up and pointed to
myself in amazement. “Yes, you.
You’re the one,” came the uninvited
reply. The jury went into hysterics,
whereupon Judge Crutchfield began
to comfort the confused man, reas-
suring him that everyone makes
mistakes. The result? A hung jury.
(Otherwise known as a defense vic-
tory to us desperate ones).

The final incident regarding dress
code occurred several years ago, when
I casually commented to a client that
studies had shown that juries re-
spond particularly well to the color
maroon. My client took that as a hint,
apparently.

What I should have said, more
appropriately, was that asedate grey
suit coupled with a clean white shirt
and a maroon tie seems to have a

certain degree of credibility with the
jurors. My client misunderstood me,
however, which I did not learn until
the final day of trial. Eager to please
both myselfand toimpress thejuryin
the dash to a compelling closing, he
showed up in a full maroon suit. He
looked like Santa Claus. Unfortu-
nately, the jury on that particular
day was not in a giving mood.

Regardless, I am still a strong be-
liever that clothes have a distinct
effect in the courtroom. Certainly,
the lack of clothing has an effect.
Whether or not there is any definitive
correlation between the attire of the
attorney or the clients can never be
said for certain.

My occasional Anchorage co-coun-
sel, Tim Dooley, thinks the whole
ideaishare-brained. Yet he alsoscoffs
at the Steve Cline method of using
shoes for jury selection.

You can help
fAinchorage Youth Court

Sponsor or buy tickets to the
Second Annuat San Francisco 4ers P

CELEBRITY ALL-STARS

Charity Basketball Game
It's the 40ers Jaally/ vs. The Police
Sunday, June 23, 1906 * Buckner Fieldhouse

Sponsored by the finchorage Police Dept. Employees Association
Proceeds are donated fo community projects, including the Anchorage Youth Court.

Call 278-3800
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1996 CLE Calendar

DATE/CLEs TITLE CITY/LOCATION
#88 March 26 Mandatory Ethics for Applicants Juneau
3.0cles (NV) Centennial Hall
#21 March 28 Labor Relations Committee Anchorage
5.25 cles Hotel Captain Cook
#06 March 28 Family Law Advocacy Anchorage
Hotel Captain Cook
#23 March 29 Direct & Cross Exam with Hotel Captain Cook
cles tha Lynn Gold Bikin Anchorage
#88 March 29 Mandatory Ethics for Applicants Fairbanks
3.0cles (NV) Westmark Hotel
#28 April 5 Chapter 13 Bankruptcy Fairbanks
3.25 cles __Regency Hotel
#28 April 8 Chapter 13 Bankruptcy Juneau
3.25 cles Baranof Hotel
#29 Aprii 10 Utility Finance & Accounting Various Locations
18.75 cles
#14 Aprit 12 International Law lssues Anchorage
2.75 cles Sheraton Hotel
#08 April-rs_. Real Estate Issues in Divorce Ancﬁorage
3.25 cles s Hotel Captain Cook
#26April 1920  AK Action Trust Trial Skills: Voir Dire, Anchorage
13.0 cles Opening Statement and Closing Argument Location TBA
in Non-Economic Cases T
#27 .A-pril 25 Off The Record Juneau &
2.0 cles Centennial Hall
#16 April 25 Children & Divorce (NV) Fairbanks
6.0 cles Westmark Hotel
#17 May 3 P " Federal Bench/Bar y Anchorage
2.0 cles Off The Record Hotel Captain Cook

The most comprehensive coverage of Alaska’s primary law!

Michie’s Alaska Law on Disc

Prepare for trial with increased speed and efficiency with this powerful tool for the Alaska attorney.
Rather than wading through stacks of publications, you can instantly access:

Call today for prices and more information

800-562-1215

Decisions of the Alaska Supreme Court

since December 1959

Decisions of the Alaska Court of Appeals

since November 1980

Alaska Statutes Annotated

Alaska Administrative Code

The Constitution of the State of Alaska

The United States Constitution

Direct Links between cases and statute annotations

Optional Online Connection to the LEXIS service for
the most recent court decisions

MICHIE
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Estate Planning Corner

Life insurance on children

An article appeared recently in
The Wall Street Journal questioning
the value of insurance on the lives of
children (O'Connell, “Kiddie” Life In-
surance Stirs Skepticism, Wall St. J.,
Jan. 29, 1996, at C1, col. 2). The
article asked: “If life insurance is
meant to be used to protect one’s
dependents, why should a parentneed
or want to own coverage on a child?”
The article quoted financial planners
who said: “It doesn’t make sense” and
“Life insurance should be used only
to cover true economic risk.”

The article did not give enough
attention, in this writer’s view, to the
best reason a parent might consider
.insurance on the life of a child, namely:
to insure, to some extent, the child’s
insurability.

We all have clients who are unin-
surable for one health reason or
another. Many of us also have clients
with young children who have suf-
fered life-threatening diseases or
injuries. These children will grow up
to lead productive lives, but afford-
able, individually-owned life and
disability insurance may be unavail-
able to them.

Many of this writer’s clients insure
their children’s lives. For example, a
client with three young children re-
cently insured each of them. She did
not buy the insurance as an invest-
ment per se. Her primary motivation
was to guarantee her children afford-
able insurance from a reputable
company should they ever need it.
Along with the base policy, she pur-
chased options to buy additional

insurance on the child-insured’s life.
These options are exercisable with-
out regard to the child’s insurability.

With each policy, the client was
interested not so much in the current
death benefit, because she is not fi-
nancially dependent upon the
child-insured, but rather in the
amount of additional insurance that
may be purchased if and when the
child needs it. Here she was able to
obtain, with an initial purchase of
$50,000 of death benefit, a maximum
of $100,000 of insurance on each fu-
ture purchase date, for a total
maximum of $700,000 of additional

insurance.

The right to buy additional insur-
is triggered when the
child-insured marries and also each
time the child has or adopts a child of
his own. If not already used, the op-
tions may be exercised on the child’s
22nd, 25th, 28th, 3ist, 34th, 37th

ance

and 40th birthdays.

Depositions: Technique, Strategy & Control
Thursday, June 13, 1996
9:00 a.m. - 3:15 p.m.
Hotel Captain Cook, Anchorage

Faculty: Paul M. Lisnek, J.D., Ph.D.

Topics:

o Getting the Case Underway
 Preparing to Depose: Is Your Client Ready?

o Deposing the Lay Witness: Direction, Focus & Success |

e Strategies, Techniques & Control

e Ethical Considerations

in Deposition Practice

The cost of any additional insur-
ance purchased will be in accordance
with the company’s premium rate
then in effect for the coverage pur-
chased, based on the child-insured’s
age but not his insurability.

The client also viewed the life in-
surance policy as an indirect source
of disability insurance for the child.
So with the life insurance, she pur-
chased the benefit of waiver of
premium in the event of the child-
insured’s disability. She determined
that the restrictions placed on this
benefitwere reasonable, and she liked
that any additional insurance pur-
chased down theroad would alsohave
this waiver of premium benefit to
protect the child in the event of his
disability.

A concern was that with inflation,
$750,000 of insurance may not be

adequate protection someday for the
child-insured and his dependents.
Consider the client’s three-year-old.
Suppose on the child’s 22nd birthday,
his mother gives or sells him the
insurance policy (cf. IRC §§ 101(a)(2)
& 2503(b)). Suppose the child then
exercises the options to buy $100,000
of additional insurance on each avail-
able purchase date. Suppose an
annual inflation rate of four percent
over the 37-year period beginning in
1995. Finally, suppose all policy divi-
dends, which are basically refunds of
premiums, are not used to buy addi-
tional insurance (paid-up additions)
but rather to reduce premiums.
Under this scenario, the child’s life
insurance protection at age 40 could
be $166,000 in terms of 1995 dollars.
The client determined that this pos-
sible result and its underlying
assumptions were acceptable. The
client figured that she and her child
could increase the amount of insur-
ance by having dividendsbuy paid-up
additions. She also determined that
the cost of the insurance was reason-
able. For her, life insurance on

children made sense.
Copyright 1996 by Steven T. O’Hara. All
rights reserved.

Attorneys need to take
public appointments

The Alaska Court System is pres-
ently establishing a list of Anchorage
attorneys willing to accept appoint-
ment as counsel for absent parentsin
termination of parental rights pro-
ceedingsin Childin Need of Aid cases.
These appointments are mandated
by Child in Need of Aid Rule 12(d)
whenever the parent has failed to
appear or when the parent's where-

Here's what Alaska lawyers who attended his 1994 “Jury Selection” CLE have to say

about Paul Lisnek:

“Dynamic speaker -- very much in control and intellectually stimulating.”
“Entertaining and informative -- let’s bring him back soon!”
“Thanks for the excellent day. | traveled from Kodiak and it was worth it.”
“Very bright, knowledgeable, witty -- he held my attention.”

Dr. Lisnek, a trial lawyer and litigation consultant, recognizes that the skills necessary for
effective deposition taking are not taught in law school. He steps inside the minds of the
deponents and lawyers by explaining how people process information. Dr. Lisnek covers
the basics, tackles the conflicts and teaches control. By seminar's end, you'll under-
stand depositions as the building block for a successful trial, and you'll know how
to manage the complex nature of the interaction.

Registration: $115
CLE credits: 5.0

Watch for the brochure soon. Call/fax the Alaska Bar office today to register: Phone:
907-272-7469/Fax: 907-272-2932

abouts are unknown.

Because no determination of
indigency can be made, payment for
these services is made by the Alaska
Court System under Administrative
Rule 12(e)(5) at the rate of $40 per
hour. Refer to the rule for further
details as to maximum payment and
provisions for extraordinary ex-
penses.

Attorneys who would like more
information or are interested in be-
ing placed on the list are requested to
send a letter of interest to William D.
Hitchcock, Master, Children's Court,
303 K Street, Anchorage, AK 99501,
264-0420.

INVITATION FOR BID
Alaska Housing Finance Corporation
(AHEC) is soliciting sealed bids for surplus
legal books. For bid packets contact the
Procurement Office at 562-2813. Bids are
due March 24, 1996 at 2:00 p.m.

Discovery, INC.

performs medical record
reviews which include a
chronology, standards of
care and a research-based
analysis. Settlement
brochures and other
discovery assistance
services are also offered.
Let us focus on the
medical aspects of your
case so you can focus on
practicing law.

Write 8405 North
Rockwell, Suite 112,
Oklahoma City,
Oklahoma 73132
or call (404) 721-5645
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EXHIBIT Q! I'm IN THE
THROES OF PASSION AND

HE CALIS mE £y BT @/

g

BUT THAT WAS STiL BETTER
THAN LAST TmE, L1z! Avrnit 177

HOWIE, LAST TIME You
CALLED ME ‘JURY
INSTRUCTION NO,6.° HOW
1S EXHIBIT Q’ ANy
BETTER?

BECAUSE JURY INSTRUCTION
No. 6 WAS OKRY, Bur I'm
JusT WILD Asour
ExXHIBIT Q!

WELL, BAD
EXPLANATION,
MAYBE.

HOWIE, Do
THE WORDS
‘CRERTURE
OF PA5SION’
MEAN
ANYTHING AT
ALt To You?

About the process

13 evaluated for judicial retention elections

By WiLLiam T. CotTon

The arrival in your mailboxes in
February of the 1996 judicial reten-
tion survey signaled the beginning of
the Alaska Judicial Council’s evalua-
tion of judges eligible to appear on
the ballot in November of 1996. The
Council is looking for comments from
attorneys and other members of the
public abouthow well Alaska’sjudges
are doing their jobs.

Anindependent agency created by
the Alaska Constitution, the Alaska
Judicial Council is charged by law
with evaluating the performance of
every judge and justice standing for
retention in the state, and recom-
mending whether each judge should
be retained in office by the voters for
another term. Seven citizens serve
on the Judicial Council: three lay
members appointed by the Governor,
three attorney members chosen by
the Alaska Bar Association Board of
Governors, and the chief justice of
the Alaska Supreme Court as chair.

This year, the Council is evaluat-
ing 13 judges who are eligible tobe on
the ballot in November:

First Judicial District
Judge Walter L. Carpeneti
Judge Michael A. Thompson

Third Judicial District
Judge Larry D. Card
Judge Brian C. Shortell

-Judge Peter G. Ashman
Judge Natalie K. Finn
Judge William H. Fuld
Judge Stephanie Joannides
Judge James Wanamaker

Fourth Judicial District
Judge Ralph R. Beistline
Judge Richard D. Savell
Judge Charles Pengilly
Judge Mark I. Wood
Alaska’s judicial performance
evaluation program, created by the
legislature in 1976, has operated
longer than any other program in the
nation. The Council continually im-
proves the evaluations by testing new
methods and refining procedures. The
goal is to give Alaska’s voters infor-
mation about judges’ performance to
help them decide how to vote on re-
tention.

List of Applicants for Bar Survey
Anchorage Superior Court, Third
Judicial District
March 11, 1996

Peter G. Ashman
Marshall K. Coryell
John E. (Jack) Duggan
Kari L. Bazzy Garber
Sharon L. Gleason

Mary Anne Henry

Dan A, Hensley
Elizabeth "Pat" Kennedy

Brant McGee

Sigurd E. Murphy
William B. Oberly
Nelson G. Page

Eric Sanders

Nancy Shaw

Michael L. Wolverton
Gary A. Zipkin

In addition to the results ofthe Bar
survey, the Council reviews many
different kinds of information about
the judges’ skills and performance.
The information includes:

® Written and verbal testimony

from members of the public. The

Judicial Council is one of a very

few organizations in the nation

using public hearings to gather
comments onjudicial performance.

The Council solicits public input

through newspaper ads and radio

public service announcements,

e Written questionnaires for coun-

sel who have appeared before the

judge during the judge’s most re-
cent term on the bench;

e A written survey of all peace and

probation officers in the state (the

surveys are similar to the Bar sur-
vey, including detailed numerical
ratings and extensive comments).

Alaska is the only state to survey

all peace and probation officers

about judicial performance;

® A written survey of jurors who

have served with the judges in the

past two years. Again, Alaska is
one of very few states that asks
.jurors about judges’ performance;
® Written financial disclosure
statements submitted yearly by
the judges to the Alaska Public

Offices Commission;

¢ Written Conflict of Interest state-

ments submitted yearly by the

judges to the Alaska Court Sys-
tem;

* Questionnaires completed by the

judges describing their work dur-

ing their term on the bench;

¢ Solicited and unsolicited letters

from attorneys and other mem-

bers of the public;

® Statistics about how often the

appellate courts reverse or affirm

the trial court judges’ rulings, and
how often attorneys file peremp-

tory challenges against them, ana-

lyzed in the context of the judges’

caseloads;

® A confidential written survey of

court system employees (new in

1996); and

e Extensive additional investiga-

tion, including interviewing the

. judges when necessary.

In June, the Council members will
meet to review the accumulated tes-
timony and evidence, and to make
findings and recommendations to the
voters. Council members will vote on
each judge individually.

The Council publicizes its findings
and recommendations in the Lieu-
tenant Governor’s Official Election
Pamphlet and through press releases
statewide. As a service to the voters,
the Council alsobuys advertisements
in the newspapers just prior to the
elections. The Election Pamphlet
summarizes information (including
survey results) gathered during the
evaluation. More detailed informa-
tion is available to the public directly
from the Council.

Note that the 1996 Bar surveys
included pages for alljudges who will
be eligible to stand for retention in
1998. The questions for 1998 judges
were brief but important; the results
will apprise them and the Council of
any problemsbefore the actual reten-
tion evaluation. To ease the work for
attorneys filling out the retention
survey, the Council will send out a
separate questionnaire later for the
pro tem judges.

Because the Code of Judicial Con-
duct prevents judges from
campaigning unless they are opposed,
theJudicial Council’s evaluation gives
voters valuable information that oth-
erwise would be difficult to obtain.
The Council’s findings also help the
judges evaluate their own perfor-
mance, where needed.

FINDING AND CHOOSING LAWYERS

Your clients are not
yours alone.

=
Sy

Competition to increase business by
cross-selling to existing clients is intense.

The typical corporation surveyed
uses 40 law firms;

Larger corporations {mere than
$1 billion in sales) average 66 firms;

Smaller corporations use 15 firms,
on average.

® i Lid and A

The Joint State-Federal Courts Gender Equality Task Force presents . . .

How Do You Get An AV Rating?

Typically, it's been difficult to get Martindale-Hubbell’s highest rating - AV. These attorneys have
gotten it, and will tell you how:

¢Hal Brown 4Sharon Gleason ¢Susan Wright Mason 4Susan Orlansky
¢Susan Reeves ¢Eric Sanders ¢Sandra Saville ¢Patricia Zobel.

Join us for lunch at the Fourth Avenue Theater on Wednesday, March 27, 1 996, noon.

Call to make your reservation by March 25, 1996, at 243-5010. Suggested donation, $25.00 per
person (lunch only, $11.50).

The presentation helps fund the work of the Joint State-Federal Courts Gender Equality Task Force. Co-sponsored by
the Anchorage Women Lawyers’ Association, the Anchorage Bar Association, and Martindale-Hubbell.




Wouldn' it be nice if
your liability insurers
claims people

- actually understood

the issues behind
VOUr Clims? .

Robyn Jarnagin, JD,
Claims Examiner.

Victoria Orgze, |D,
Claims Examiner.

Bonnie Henkel,
Vice President,
Claims Manager.

=

If you call us
with a claims
problem, you
won't get a machine.

You'll get 20-year
veteran Bonnie Henkel,
Claims Manager. Or Robyn

guidance and advice,
- they often avoid
litigation altogether.
Impressive. But
not surprising, since
we're owned by
attorneys —and we

Jarnagin, Attorney. Or Victoria : specialize in attorneys’ liability.
Orze, Attorney. Call us at

They know all about the risks of a law 1-800-FOR-ALPS ALPS
practice. They also know how critical it is to with any questions. Experts in Insumnce
act quickly. In fact, by giving immediate We'll understand. Fartners in Law

1-800-367-2577, P.O. Box 9169, Missoula, MT 598079169
Attorneys Liability Protection Society. A Mutual Risk Retention Group



