—
;

"YOU ( ' r

currcnt Slﬁlatl(iﬂ

See ~i°"‘

.__%..,;;.,‘,,g

buslncsx..

| SHEEP UP.ATE Pagas

MUSH! To the Annual Convention

Pages 12-13

e e N |
e e v

BY BARB KISSNER
There should be no doubt that

GAMES OF SUMMER: f we p/Iay it, will t.hey fight?

softball is on the minds and in -

the hearts of Alaskans.

Last year, the state's highest
court ruled that softball injuries
fell under the workers' compen-
sation statute. Then, the state
legislature enacted its own
"softball legislation” in record
time (and coincidentally, imme-
diately prior to the legislative
softball tournament). In .An-
chorage as well, summertime
means that lawyers all over
town will be playing soft-
ball...when they are not fishing,
of course.

~ Every year, approximately 30

teams compete in the Anchorage
Legal Softball League. The
teams are as unique as the indi-
viduals who play on them.
Teams may represent big or
small firms, public or private
practice, in-house counsel, or
even court system employees.
The only common element is a
desire to play softball and have
fun,

The attraction is obvious. Af-
ter a winter of working long
hours, attorneys, spouses, and
staff are encouraged to swing
bats at each other with no um-

pires in sight! Not only is
softball a team-building
exercise, but it allows some

unusual matchups. PDs can
defeat some of the civil
litigators. Small firms can chal-
lenge the big guys. Secretaries
have the chance to strike out at-
torneys. Associates can laugh at
the partners. Laugh at? No,
laugh with, yeah, laugh with the

partners.

Having fun is the key. There is
no skill requirement. While
some law schools may have had
beer leagues or pick-up games
between faculty and students,

Continued on page 12

Will the WSBA rival the TVBA in new food fight?

Jerry Wade, who often reluc-
tantly serves as president of the
West Side Bar Association of
Anchorage, has announced that
the association is now meeting
at noon Monday through Friday
in the banquet room at the Key-
board Lounge.

What, you ask, is the West
side Bar Association?

It is the last vestige of a colle-
gial tradition which once made
it fun to practice law in Anchor-
age. In the early 60's virtually
all of the lawyers then practic-
ing in Anchorage met for lunch
daily at the Hofbrau, a cafete-
ria-style diner on 4th Avenue.
The Hofbrau was destroyed in
the 1964 quake, but a group of

Celebrate a Silver day

Alaska Legal Services Corpo-
ration is planning its silver an-
niversary. The celebration will
be marked by a dinner on
Wednesday, June 3, 1992.

Since 1967, Alaska Legal Ser-
vices Corporation (ALSC) has
been providing free legal repre-
sentation to Alaska's poor. Re-
cently under severe budget re-
ductions, ALSC has gone from a
high of 14 offices and 96 staft
statewide to its current level of
7 offices and under 40 staff.
Nevertheless, in spite of this,

and with the aid of more than
1,000 Pro Bono Program volun-
teers, ALSC has resolutely con-
tinued to provide assistance to
more than 5,000 low-income
people each year.

Although ALSC is widely
known for notable cases such as
Wassillie v. Simon and Tobeluk
v. Lind (the "Molly Hootch"
case), ALSC and pro bono volun-
teers routinely provide assis-
tance to thousands of people

Continued on page 11

lawyers have persisted in what
must be the oldest established,
permanently floating lunch club
in Anchorage.

There are no dues. It is possi-
ble to get a free lunch. You can
go "Dutch”" or brown bag it.
Lawyers, judges and anyone else
who seriously wants to be asso-
ciated with them are eligible for

membership. It is widely be-
lieved that former Chief Justice
Nesbett insisted that his ad-
ministrative assistant John Pe-
terson attend and report any ir-
reverent comments about the
court. It is probably the best
place in town to pick up a mass

Continued on page 11
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PRrRESIDENT'S COLUMN

BITS AND PIECES

For my last column, I wish to
put forward the following two
bits and a piece. The bits are
merely informational. The piece
is from John Murtagh, Anchor-
age Board Member, written in
response to some communica-
tion received by him in his offi-
cial capacity. The caption is his
own. (Some editing has been
done for space reasons.)

Bit #1: Concerning the ques-
tion of the raising of dues, it is
important to remember that the
Board is statutorily designated
as the group to set the amount
of dues. The board does that by
publishing a suggested by-law
change, and soliciting com-
ments. The vote at the annual
meeting is an advisory one, and
is not the last input that mem-
bers can have in the process.

Bit #2: Thanks to a great dis-
cipline staff and three years of
work by the board, the backlog
in discipline cases is dropping
rapidly. From a high of 217 in
1984, we are now at 104 cases,
the lowest we have been since
1982. We now turn around com-
plaints in three working days
and get the process started
quickly.

Piece: Please watch my
house for me, I might come
back and use it — but I don't
want to pay $.40 a day.

One of the many benefits of
being on the Alaska Board of
Governors has been to review
and study the different persua-
sive techniques of attorneys.
This is sometimes seen in the
area of discipline or proposed
Rule changes. It has been seen
in its most vehement form with
regard to the recent changes in
inactive dues and the proposed
change in active dues.

By Pat Kennedy

The basic question I am usu-
ally asked about these things is
"what do I get for my money"?
Having been a Bar Association
"outsider” for the first thirteen
(13) years I practiced in Alaska,
I can understand the initial
sentiment in that regard. Based
upon my three (3) years of the
service on the Board of
Governors, I must disagree with
the attacks on maintaining a
self-supporting  self-governing
association.

Concededly, perhaps the irre-
ducible minimum benefits re-
ceived from being a member of
the Bar Association is similar to
that of having a police station
next to your house. A home
owner may well say, "What do I
need a police station next to my
house for — my house is never
subjected to criminal behavior?"
However, it is impossible to
measure the benefits received
from having the police station
next door, and it is naive to sug-
gest that having no criminal
problems is unrelated to that.

The Alaska Bar Association
has a category of inactive
membership. By choosing to be
an inactive member rather than
choosing to resign, the lawyer
has recognized there is a potenti
al that he/she would choose
again to practice law (make
money) as an attorney in
Alaska.

Traditionally, the Bar Associa-
tion has decided to reduce dues
for those individuals choosing
an inactive status. Additionally,
those who can demonstrate a
hardship can have even those
fees waived.

It seems that when an inactive
member chooses to again be-
come an active member he/she
would wish to have all of the

benefits of an ongoing active
member. That is they would
wish to:

1.Have had the admissions pro-
cess continuing so that their col-
leagues or opponents, employers
or employees meet the appropri-
ate standards for practicing law
in Alaska.

2.Have had the disciplinary
process ongoing such that their
colleagues or opponents have
been cleared of unsupported dis-
ciplinary charges or that those at-
torneys whom they will face in
court, in litigation, or in their
practice, have been appropriately
disciplined.

3.Have the Legal Education
function continuing so that ma-
terials are available to help
him/her to rapidly become cur-
rent in applicable Alaska law.

4. Have the Lawyer Referral
program as an ongoing successful
entity, so that upon return to ac-
tive practice, should he/she
choose to participate in the pro-
gram, it is well administered and
ongoing,

5.Have a fee arbitration pro-
gram established to assist in re-
covering rightfully obtained fees
from reluctant clients.

6.Have an administrative struc-
ture ongoing — with an office,
phones, insurance, copying
‘equipment — available to answer
his/her questions and assist in
administering all these goals.

It would seem to be self-serv-
ing to suggest that while all
these activities should be ongo-
ing when the member is inactive
and should be ready the moment
he/she decides to become an ac-
tive member, that the member
should not at least be partially
financially  responsible fos
keeping these activities in place
for their return.

The inactive member is not
necessarily receiving fewer ben-
efits from the Bar Associa-
tion than an active member. A
hypothetical active member is

This has been a strange
spring! Usually by now I have
tilled the garden, burned the
lawn, and received my first sev-
eral mosquito bites. My garden
spot, though, is covered with
snow, as is my lawn, and the
mosquito larvae are still en-
cased in ice cubes.

Everyone here is unsettled —
like one of the episodes of
Northern Exposure. Our collec-
tive biological clocks are

Epitor’'s CoLuMN

By Ralph Beistline

screaming for sunshine and
warmth, but are finding only
snow showers and cold.

I'm not sure if the situation is
any better in Anchorage. I know
I spent a night there in March,
parked my rental car on the
windward side of the hotel, and
found it buried in snow the next
morning. Really, only the roof
was visible. I actually had to
leave the rental car at the hotel
and take a cab to the airport.

That's one of the reasons I'll be
at the Bar Convention in An-
chorage in June; to see what
ever happened to that rental
car. I'm also looking forward to
the sunshine.
See you there.

not receiving any benefits from
the admissions program, may
choose not to participate in the

Lawyer Referral program, may
not have had the necessity for
fee arbitration, may as yet not
participated in  Continuing
Legal Education, and as yet may
not have filed a claims of ethical
misconduct against an attorney
or had to defend those charges.
That is the exact same position
that an inactive member is in.

In short, the question really
seems to boil down to "what's in
it for me?" The answer that I
have come up with is what's in
it for all of us is the opportunity
remain self-governing. Having
been on the Board for three (3)
years during a complete
turnover in public members and
a partial turnover in lawyer
members, I am absolutely con-
vinced that this is the very best
way for us to regulate practice.

There is a cost to remaining
self-regulating. While that cost,
ranging from $.40 a day to $1.25
a day depending on inactive or
active status, is something that
is real and should not be consid-
ered to be de-minimis, all of our
interactions with governmental
bodies, appointed bureaucracies
and the machinations of the
court system should convince us
that we are better off being self-

Continued on page 23
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LETTERS

Gender neutrality

The Alaska Bar Association of
the modern era can, I submit, be
justly proud of its record for
gender consciousness and neu-
trality. For proof of this proposi-
tion one need only look back to
the Association presidency of
Donna Willard, Esq., our na-
tion's first woman integrated
bar president, or forward to the
present in which our current
president sports a gender-neu-
tral professional first name.

Against this neutral backdrop
of professional gender con-
sciousness, however, appear two
colorably troubling documents:
pastel; one pink, one blue. I re-
fer, of course, to the "Third Dis-
trict” and "At Large" ballots for
the Board of Governor's election.
Certainly Bar Staff had no con-
trol over the fact the candidates
for the former were Marc, Brant
and Mike, or that for the latter
the candidates were Maryann
and Diane. Still, had Staff been
functioning at their usual high
level of gender awareness and
neutrality, I have no doubt that
ballot stock colors might have
been chosen other than baby girl
pink for the women and baby
boy blue for the men.

1 am sure you agree with me
that in these matters eternal
vigilance is the price of progress,
and that you would wish to take
the lead in rooting out the
wrongthink, if any, which led to
this situation. For that reason I
bring this matter to you, per-
sonally, for such action as you
deem appropriate.

dJ. Justin Ripley

President Pat
replies to Ripley

Thank you for your sensitivity
and vigilance in noticing the
ballot stock colors for the Board
of Governors election.

However, these matters were
not left to mere chance. The
color issue was extensively dis-
cussed by staff. When dealing
with busy judges and lawyers,
we believe that color coding to
avoid confusion and guide in
selection is usually very helpful
to those making quick, but im-
portant decisions.

Additionally, in the event that
the country will retrogress into
the 50's, the Bar Association
would like to think that it is on
the cutting edge of such a
movement. Indeed the price of
progress is anticipating the next
wave.

Again, thank you for your con-
cern, and rest assured that we
have the best interests of our
members at heart.

Elizabeth Page Kennedy
President

Boo on dues

Like a good soldier, I marched
along and paid the inactive dues
increase assuming there must
have been some equitable across
the board hike. Now I read
Robert Mullaney's article in the
March/April Bar Rag and learn
inactive members got
and you didn't even kiss us.

Exactly what was the justifica-
tion in our singular 100 percent
increase?

?

Richard Avery

Let state pay CLE

The other day I opened my
mail to discover, to my disgust,
that the jackasses at the bar as-
sociation had made the expense
of mailing, apparently to all
members, the same "blue ribbon
committee report” which they
had already printed in the Bar
Rag; and mailed to all bar asso-
ciation members. The subject of
this report was, of course, the
question of what to do about the
association's inability to keep its
expenditures within its means.

We are told that the associa-
tion is facing financial ruin
"even if the Board should re-
verse its present conservative
policies...". Presumably the
committee has the same type of
conservative policies as do the
members of the U. S. House; as
does the national Congress; and
as does the state legislature;
none of whom appear to be able
to grasp the concept of spending
no more than they take in.

The heart of the problem
seems to be the discipline func-
tion. Your committee seems to
expect attorneys to foot the bill
for what should be a public cost.
I don't mind paying for a prob-
lem to which I have contributed.
That is not the case. Neither I
nor 99% of the attorneys in-
volved in discipline cases have
been responsible for this ex-
pense. The report states that
"the Board of Governors has
adopted a policy calling for a
strong disciplinary effort as be-
ing in the best interests of the
public and the association.” If
the present level of funding dis-
cipline is "in the best interests of
the public’, then the public
should pay for it. If the Board of

SHARING SPACE

Governors feels that we need
this dues increase, the major
reason for which is to pay for
discipline staff, it should explain
to us why, it is "in the best in-
terests of ... the association.”
The Board of Governors had bet-
ter tell the Legislature, "If you
want us to employ three full
time discipline counsel, then you
pay for it." The Bar Association
should pay no more than 1% of
the expense of discipline. If the
balance isn't funded, it shouldn't
be expended.

Another ill-advised expense
appears to be Continuing Legal
Education. The report states
that "Attorneys ...would
[probably not] willingly bear the
burden of a CLE program oper—
ated on a break-even basis. .
order to assure that all mem-
bers of the Bar have a reason-
able opportunity to participate
in CLE, ...CLE should continue
to be subsidized." Another way
of saying this is that attorneys
will not willingly pay the full
cost of CLE so we must force
them to. THIS IS MANDATORY
CLE, EXCEPT THAT WE
DON'T HAVE TO ATTEND
THE COURSES, JUST PAY
FOR THEM. It is even worse
than that. Under the present
CLE budget, attorneys who are
unable to pay for even a below-
cost CLE program are forced to
subsidize the attorneys who can
afford to attend. The report im-
plies that this unfair regime
should continue.

Your report justifies it's rec-
ommendation by stating that
while NEA dues are $634 per
year, and ASEA dues are $336,
neither of these groups "enjoy
incomes as high as those gener-
ally associated with the practice
of law." If the Alaska Bar
Association could assure me a
steady income approaching that
which members of those groups
enjoy, I would gladly pay dues at
the proposed level. It does not, it
cannot, and I will not.

Terrence H. Thorgaard

The weasel returns
Thank you for mentioning the
"Cheese Weasel" comic book in
the Alaska Bar Rag. Many of
your readers bought a copy and

have written to tell us how
much they enjoyed it.

Well, he's Dback....Cheese
Weasel is coming back for issue
#2 and issue #3 in July. I will
send you copies when they are
published. This advance notice
is to let you make any deadline
for your July issue.

Even Vice President Dan
Quayle likes Cheese Weasel (see
accompanying letter).

In the wupcoming issues,
Cheese Weasel is up to his usual
tricks. In court, he uses the
Tyson Defense, blaming the
victim for the crime. He becomes
Legal Weasel, a superhero who
catches criminals, turns them in
for the reward, then represents
them in court; he beats them up
to subdue them, then files a
brutality lawsuit against law
enforcement. He uses the large
tax dollars which support
prisoners to justify claiming
John Wayne Gacy as a tax
deduction.

If you mention Cheese Weasel,
please mention that each book
(including issue #1) is available
for $2.95 from Side Show
Comics, PO Box 464, Herscher,
IL 60941. I ask this because
when issue #1 was published, I
received hundreds of calls from
across the country from people
wanting to know how much the
book cost and where they could
get it. The article mentioned my
name and town, so the lawyers
(or their secretaries) had to call
Information to get my phone

number, then call me to ask. It
would be a great service to your
readers if you would mention
the cost and my address.
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Introducing
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program for your
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EstATE PLANNING CORNER

The federal generation-
skipping tax

Most attorneys are generally
familiar with the federal estate
tax. Less familiar, but still rec-
ognized by many, is the federal
gift tax. Least familiar is the
federal generation-skipping
transfer tax.

The generation-skipping tax
system was originally enacted in
1976. That original system was
repealed retroactively in 1986
and replaced by a new genera-
tion-skipping tax that is with us
today.

The concept is that whenever
a gift, bequest, devise or inheri-
tance occurs and a generation is
skipped, a 55 per cent genera-
tion-skipping tax could be owed
in addition to any estate or gift
tax (I.R.C. Sec. 2601 & 2641).

There are three types of trans-
fers that are subject to genera-
tion-skipping tax. The first is
the so-called direct skip. The
most common direct skip is a
transfer by a grandparent to or
for the benefit of a grandchild.

For example, consider a single
parent in need of financial assis-
tance. Her parents are unable to
assist, but her grandmother
helps with support by paying
the grandchild's rent. Under
such circumstances, the rent
payments would be considered
direct skips and could be subject
to  generation-skipping tax
(I.R.C. Sec. 2511(a) & 2612(c)).

The second type of transfer
that is subject to generation-
skipping tax is the so-called
taxable distribution. This is a
transfer made by a trust to a
beneficiary who is two or more

EMPLOYMENT WANTED

Attorney with eight years experi-
ence desires hourly contract work
involving legal research and writ-
ing. Resume and writing sample
available. Call Lisa at 349-7821.

KAWERAK INC is proud to an-
nounce the opening of the first Na-
tive-operated, state licensed adop-
tion agency in Alaska. Located in
Nome, the KAWERAK ADOPTION
AGENCY operates under the phi-
losophy that all Native children
have an inalienable right to be
raised within their own culture.
The KAWERAK ADOPTION
AGENCY provides quality adop-
tion services while adhering to the
Indian Child Welfare Act. For fur-
ther information and assistancein
processing either a tribal or state
adoption, contact the Kawerak
Tribal Affairs Office at (907) 443-
5231.

By Steven T. O’'Hara

generations younger than the
grantor of the trust.

For example, suppose the
grandmother in the above ex-
ample creates and funds an ir-
revocable trust that includes,
among others, the grandchild as
a beneficiary. Suppose the trust
then begins paying the grand-
child's rent. Under such circum-
stances, the rent payments
would be considered taxable dis-
tributions and could be subject
to generation-skipping tax
(LR.C. Sec. 2612(b)).

The third type of transfer that
is subject to generation-skipping
tax is the so-called taxable ter-
mination. Using the same ex-
ample as above, suppose the
grandmother's trust terminates,
with all trust funds being dis-
tributed to the grandchild. Un-
der such circumstances, the fi-
nal distribution from the trust
would be considered a taxable
termination and could be subject
to  generation-skipping tax
(LLR.C. Sec. 2612(a)).

The assignment of generations
for generation-skipping tax pur-
poses is not limited to the family
context. Just as gift and estate
taxes may apply to gratuitous
transfers from one friend to an-
other, regardless of any family
relation, so the generation-skip-
ping tax may apply.

For example, suppose a client
creates an irrevocable trust for
her three-year-old child, who is
the sole beneficiary. The client
does not want to bother with so-
called Crummey powers or Sec-
tion 2503(c) Trusts, which were
discussed in the September-Oc-
tober 1989 issue of this column,
so her child's trust does not

‘tion-skipping

qualify for the $10,000 annual
gift tax exclusion (I.LR.C. Sec.
2503 & 2642(c)).

Suppose that a good friend,
not related to the child by blood,
adoption or marriage, wants to
make a gift to the child and does
so0 by contributing a modest sum
to the child's trust. Suppose that
friend happens to be 41 years
old

Under such circumstances, the
friend's good deed would be
caught by the generation-skip-
ping tax system. She would be
considered to have made a direct
skip because she is more than
37.5 years older than the child.

In other words, where the par-
ties are not related by blood,
adoption or marriage, they are
assigned to a generation on the
basis of their age. An individual
born not more than 12.5 years
after the transferor's birth is
considered a member of the
transferor's generation (LR.C.
Sec. 2651(dX1)). An individual
born more than 12.5 years but
not more than 37.5 years after
the transferor's birth is consid-
ered a generation younger than
the transferor (I.R.C. Sec.
2651(dX2)). An individual born
more than 37.5 years after the
transferor's birth is considered
two or more generations
younger than the transferor
(LR.C. Sec. 2651(dX3)).

Thus, because the child is
three years old and the friend is
41 years old, the child is consid-
ered two generations younger
than the friend.

- The background to the genera-
tax is that
Congress perceived that the
very rich can afford to create

trusts that run for several gen-
erations and avoid estate tax in
the "skipped" generations. In
reality the only thing skipped
may be the estate tax because
the members of the "skipped"

generations can enjoy the bene-
fit or use of the trust assets. For
example, the family mansion
may be placed in trust for the
maximum period allowed by the
rule against perpetuities, with
each generation having use of
the mansion.

Other taxpayers, on the other
hand, cannot afford to create
such long-term trusts and are
subject to estate tax at each
generation.

The generation-skipping tax is
an attempt to close what
Congress considered to be a
loophole available, as a practical
matter, to only the very rich (R.
Adams, Estate Planning Manual
For Trust Officers 5-1 (3rd ed.
1989)). Accordingly, though it is
important to know the workings
of the generation-skipping tax,
there are important exceptions
that make this tax, in general, a
tax of only the very rich.

For example, each individual
has been given a so-called GST
exemption, which can be used to
shelter as much as $1 million of
generation-skipping  transfers
(I.R.C. Sec. 2631). Thus, in gen-
eral, no generation-skipping tax
would actually be owed under
the above examples unless the
grandmother or friend had pre-
viously exhausted her $1 million

GST exemption.
Copyright 1992 by Steven T. O'Hara. All
rights reserved.
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* Obstetrics

¢ Occupational Medicine

* Oncology

» Ophthalmic Pathology

* Ophthaimology
«Orthodontics

« Orthopedic Surgery

« Otorhinolaryngology

* Pain Management

* Pathology

* Pediatric Allergy

« Pediatric Anesthesiology
o Pediatric Cardiology

¢ Pediatric Cardiovascular Surgery

* Pediatrics

* Periodontics
¢ Pharmacy

o Pediatric Critical Care
 Pediatric Dermatology

* Pediatric Emergency Medicine
« Pediatric Endocrinology

« Pediatric Gastroenterology

» Pediatric Hematology

» Pediatric Infectious Diseases
* Pediatric Intensive Care

* Pediatric Nephrology

« Pediatric Neurology

* Pediatric Oncology

* Pediatric Otolaryngology

e Pediatric Surgery

* Pharmacology
* Physical Medicine

o Plastic Surgery

« Podiatric Surgery
 Psychiatry

* Psychopharmacology

* Public Health

* Puimonary Medicine

* Quality Assurance
 Radiation Therapy

« Radiology
 Reconstructive Surgery
 Renal Transplantation Surgery
* Rheumatology

* Thoracic Surgery

« Toxicology

« Urological Oncology
 Urology

« Vascular Surgery

» Weight Management

All physician specialisis are board-certified medical school faculty members or are of medical school faculty caliber. Experience in
over 4,800 medical and hospital malpractice, personal injury and product liability cases for plaintiff and defendant. Specialist's
curriculum vitae and complete fee schedule based on an hourly rate provided upon initial inquiry. Approximately three weeks after
receipt of records specialist will contact attorney with oral opinion. If requested, the specialist will then prepare and sign a written

report and be available for testimony.

Dr. Steven E. Lerner & Associates

Honolulu
San Francisco
San Rafael

(808) 947-8400
(415) 861-8787
(415) 453-6900

Houston
Chicago

Washington, D.C.

(713) 799-1010
(312) 631-3900
(202) 628-8697
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GETTING TOGETHER

What is it that we want in our
relationships with other people?
Whether it is with our family
members, the clerk at the su-
permarket, or business relation-

ships - or whether we are repre-

senting our government in in-
ternational negotiations with
another country — what are the
elements that are common to all
such interpersonal negotiations?
And how can we best achieve
our own goals in such relation-
ships? These are the questions
posed by the book Getting To-
gether - Building Relationships
As We Negotiate, written by
Roger Fisher and Scott Brown of
the Harvard Negotiation Project
(Penguin Books, 1988).

According to Fisher and
Brown, the appropriate goal for
all such interactions is a rela-
tionship that can deal well with
differences. All too often we con-
fuse good relations with ap-
proval, or with shared values. In
fact neither are essential to a
good working relationship. We
can have a good working rela-
tionship with our enemies as
well as our friends. What is es-
sential to all negotiations is a
substantive outcome that we
can live with, plus a sense of in-
ner peace that leaves us with
positive feelings about ourselves
and the other party. In addition,
at least if the relationship is
going to continue beyond the
initial interaction, we need to be
able to deal successfully with
differences when they arise
again in the future.

Separating the People from
the Problem. The first step for
building a good relationship is to.
separate relationship issues
from substantive issues. In ev-
ery situation we have two kinds
of concerns — the way we han-
dle the situation and the results.
If we fail to separate the two
concerns we are likely to subor-
dinate the relationship interests
to the substantive interests.
This can lead to success in the
current issue but damage the
long term relationship. Equally
dangerous is the tendency to
trade off relationship and sub-
stantive issues. Thus we could
make the relationship contin-
gent on the agreement, or alter-
natively try to buy a better rela-
tionship. A much preferable al-
ternative is to separate the is-
sues completely from one an-
other. In so doing we can fail to
reach agreement on the short
term substantive issues and yet
maintain a good working rela-
tionship for the future.

Be Unconditionally Con-
structive. Fisher and Brown
propose a comprehensive overall
strategy to keep in mind
through the negotiating process.

By Drew Peterson

Simply stated, it is to be uncon-
ditionally constructive in your
dealings with others. Remember
that different people see things
very differently from one an-
other. Because of these differ-
ences, reciprocal good will is not
a sound foundation on which to
build a working relationship.
What seems to you to be show-
ing good will may be perceived
very differently by others. A
successful strategy for dealing
with differences is one that will
work regardless of disagreement
and independent of concessions.
It will be independent of parti-
san perceptions, reciprocity or
permanent differences. It is a
strategy that will work with our

enemies as well as with our
friends, and regardless of
whether the other side follows
the same guidelines.
Rationality. The book asserts
that there are six basic elements
for establishing such a working
relationship. The first is ratio-
nality. We must balance our
emotions with reason. Too much
emotion can cloud our judgment.
On the other hand, too little
emotion can also be a problem.
Emotional sensitivity is impor-
tant to effectiveness in problem
solving. From family experience
we all know that there are some
times when hugs are more use-
ful than lectures. The key is to
find a proper balance between
emotions and reason. We do that
first of all by becoming aware of
the emotions on both sides of an
issue. When we recognize emo-
tions in the acts of ourselves or
others, we can take certain steps
to diffuse such emotional reac-
tions. Simple examples are to
take a break, count to 10, or
consult with another. Simply
acknowledging the emotions can
help to legitimize them and
minimize any negative effects.
Talking rationally about emo-
tions is often all that it takes to
put reason back in charge. An-
ticipating emotional outbursts
in -advance and developing
strategies to deal with them can
also be very helpful.
Understanding. The second
basic element for establishing a
productive working relationship
is to learn how they see things.
To walk a mile in their moc-
casins. Misunderstandings arise
for many reasons. The more we
know about the other side's per-
spective and they know about

ours, the easier it will be to

avoid misunderstandings. Spe-
cific suggestions that Fisher and
Brown provide for learning how
they see things are to: ask "what
do they care about?;" look
specifically at their interests,
perceptions, and values; not be

afraid to learn something new;
be open and confident; and use
tools to break into their world,
like strategies to learn their
story, role reversals, charts of
perceived choices, or a third
party neutral intermediary. In
sum, we can overcome barriers
to understanding by pursuing
three unconditionally construc-
tive steps of exploring their
thinking, being open to learning,
and using tools to break into
their world. '

Communication. The third
basic element of a working rela-
tionship is communication.
Fisher and Brown's advice is to
always consult before deciding
— and then listen. Such a strat-
egy does not require you to be
friends, nor does it in any way
require you to follow the advice
that you receive. But with your
enemies there is an even greater
need to avoid communication
problems.

The book asserts that there
are three barriers to effective
communications: 1.) We assume
there is no need to talk; 2.) We
communicate in one communi-
cation only: we tell people; and
3.) we send mixed messages.
The antidotes to such barriers
are to: 1.) always consult before

deciding, 2.) listen actively, and

3.) plan the communication pro-
cess to minimize mixed mes-
sages. Agreement is not neces-
sary. The power of such a com-
munication process is in the re-
spect that it demonstrates for
others, regardless of the even-
tual results.

Reliability. The fourth ele-
ment of a good working relation-
ship is to be wholly trustworthy,
though not wholly trusting. The
goals of reliability are to be
highly reliable in our own be-
havior, while at the same time
we make an accurate assess-
ment of the risk of relying on
another.

In dealing with our own relia-
bility first, we should analyze
whether we treat our promises
lightly and whether we are ever
ourselves deceptive or dishonest.
The four rules of reliability are
to be predictable, to be clear, to
take promises seriously, and to
be honest.

In dealing with the reliability
of our adversary we must start
by recognizing that we are lim-
ited in what we can do about it.
Sometimes, however, we can af-
fect their reliability by analyz-
ing whether we place too much
emphases on trust, or too little.
If we criticize them no matter
what we do, we can work on our
own part of the problem. We can
also help them to be more reli-
able by not overloading trust, by

trusting them when they de-
serve it, and by being precise in
giving both merited praise and
blame. We can also reframe the
issue of trust as a joint problem.
Finally we can recognize that
sometimes it is the system itself
that discourages reliability and
we can concentrate on improv-
ing that system. :

Persuasion. The fifth ele-
ment of establishing a working
relationship is to persuade
rather than coerce. The goal is
to negotiate side by side rather
than as adversaries. Coercion
tends to damage a working rela-
tionship. It also damages the
quality of any agreement that
comes out of the negotiations.
Coercive tactics can be re-
framed, however, to attack the
problem rather than the indi-
vidual. This all comes down to
the basics of exploring their in-
terests and underlying goals, as
opposed to their bargaining po-
sitions, and then looking for op-
tions that can provide mutual
gain.

Acceptance. The final build-
ing block of an effective working
relationship with another is
simple acceptance of them as
people. To deal seriously with
those with whom we differ. Re-
jection creates serious physical
and psychological obstacles to
problem solving. If instead we
can deal with people with the
utmost respect, we can build
good will, even if we do not get
agreement.

Put It All Together So That
It Fits. Once the six building
blocks of a good working rela-
tionship are established, the fi-
nal job is what Fisher and
Brown call "congruence”: to put
it all together so that it fits.
Relationships differ, and we
need to take the special quali-
ties of each into account in de-
termining how best to establish
a productive relationship. We
should always consider what is
special about the other side, be
it cultural difference, emotions,
expectations, pace, expectations
of formality, or whatever. Our
actions should be congruent
with each other, and fitted to
the individuals with whom we
are dealing.

A good working relationship
will work even better when we
are able to work it out together,
based upon mutual respect and
understanding.

Bear your opinions
June 4-6, Anchorage
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ABA Mid-Year meeting covers numerous topics

House of Delegates actions
Jan. 29 - Feb. 4, 1992
Part Two

BY DONNA WILLARD

INTERNATIONAL LAW MATTERS

The House approved a resolution
urging Congress to continue the ex-
emption for capital gains derived by
foreign investors on sales of United
States corporation stock (other
than United States real property
holding corporations), so as not to
burden foreign direct investment in
the United States with a second
level tax not imposed on United
States individual investors simi-
larly situated. This resolution is
offered in anticipation of the re-
introduction of proposed legislation
before Congress which would
impose federal income tax on the
sale of stock in United States
corporations by foreign investors.
JUDICIARY MATTERS
1. Standards Relating to Trial
Courts

The House approved a resolution
by the Judicial Administration Di-
vision recommending the adoption
of the black letter amendments
dated November, 1991, to the
American Bar Association Stan-
dards Relating to Trial Courts.
These amendments wupdate the
1976 black letter standards, com-
mentary, and bibliography and the
1987 amendments. These revised
standards - reflect developments
during the past 15 years in trial
court organization and manage-
ment. In addition to amending cer-
tain standards, these revisions also
add eight new standards and delete
three standards.

2. Federal
Guidelines
The House approved a resolution
endorsing the recommendation of
the Federal Courts Study Commit-
tee for an immediate, in depth, and
independent study of the Federal
Sentencing Guidelines System to
determine whether the system is
fair and effective, and whether it
meets Congressional objectives.
The Guidelines became effective
November 1, 1987. There is now
sufficient information available to
allow an assessment of the Guide-
lines. Recognizing that the Guide-

Sentencing

lines represented a dramatic, com-

prehensive and major change from
prior practices, and that many have
expressed concern about the cur-
rent system, this resolution seeks
to provide a mechanism to deter-
mine whether they are meeting the
stated objections in the enabling
legislation.
3. Trial Management Standards
The House approved a resolution
recommending the adoption of the
black letter "Trial Management
Standards." These standards com-
plement the widely adopted ABA
"Court Delay Reduction Standards”
which focus on court management

of the pretrial phase. One of the '

major features of these standards is
the concept of a "trial management
conference” which is designed to
prepare both judge and attorneys to
participate in the trial.
4. Multi Court Litigation

The House approved a resolution
supporting the establishment of
methods of cooperation and coordi-
nation between federal, state and
territorial courts (and among state
and territorial courts) for the con-

duct of litigation filed in a combina-
tion of federal, state and territorial
courts (or in multiple state or
territorial courts) arising out of
common facts. The” resolution
further supports the exploration of
methods of consolidation for some
or all phases of such litigation,
within the context of constitutional
limitations.
5. Limitations on Pretrial
Discovery in Civil Cases

The House approved a resolution
recommending that certain limits
be imposed on pretrial discovery in
civil cases and additional discovery
based on market incentives, with
the understanding that such rec-
ommendations first be incorporated
in plans under the Civil Justice Re-
form Act and other pilot projects
with their results being evaluated
before specific rule changes are
adopted. Specifically, it recom-
mends appropriate limits on pre-
trial discovery, it urges additional
discovery beyond reasonable limits
set by the Court not to be permit-
ted, and it recommends a judicial
officer be authorized to condition
particular discovery upon that
party's payment of certain listed
expenses.

6. Office of Improvements in
the Administration of Justice

The House approved a recom-
mendation supporting the reestab-
lishment of the Office for Improve-
ments in the Administration of Jus-
tice within the U.S. Department of
Justice with broad authority to
pursue a range of programs and
projects relating to the entire just-
ice system. It further calls for the
office to be headed by an Assistant
Attorney General under the direc-

tion of the Attorney General. Fi-
nally, it recommends that the OIAJ
be authorized and responsible for
developing ways to improve the op-
eration of the civil and criminal jus-
tice system and to enhance citizen
access to justice. Based on past
performance, the recreation of the
OIAJ is seen as providing a positive
and vital link to improvements in
the American justice system.
7. Bankruptcy Appellate Panels

The House approved a resolution
supporting the enactment of federal
legislation urging each circuit to
create Bankruptcy  Appellate
Panels. It further places consent by
the parties as a precondition of a
Panel's jurisdiction over a case.
Studies show that in jurisdictions
where BAP's are in place, especially
the 9th Circuit, they have not only
reduced the workload of district
court judges but also the number of
appeals to the Courts of Appeal.
8. Uniform  Transfer of
Litigation Act

The House approved a resolution
urging the approval of the Uniform
Transfer of Litigation Act promul-
gated in 1991 by the National
Conference of Commissioners on
Uniform State Laws as an appro-
priate Act for those states desiring
to adopt the substantive law
suggested therein. Under the
UTLA, the appropriate court would
have dual authority to transfer liti-
gation to another court and to
receive litigation transferred to it
from another court. Any such
transfer would be discretionary.

Continued on page 19

ALPS’ claims people know that the quickest way to have
a legal malpractice claim get out of hand is to take a
passive position when trouble first appears. So, unlike
some carriers who do nothing until you're served with a
Summons and Complaint that could result in costly
litigation, at ALPS, we begin pursuing a malpractice

problem aggressively right from the start.

When it comes to legal malpractice insurance, we think

a good offense should precede a good defense.

AT THE FIRST SIGN OF A PROBLEM, WE GET

AGGRESSIVE!

Experience the ALPS difference.
Call 1-800-FOR-ALPS

Alps

ATTORNEYS LIABILITY
PROTECTION SOCIETY
A MUTUAL RISK RETENTION GROUP

SEDGWICK JAMES OF WASHINGTON, INC. @ P.O. BOX 2151 ¢ SPOKANE, WASHINGTON 99210-2151
ATTN: C.H. STEILEN @ (509) 358-3900 ¢ MEMBER: NATIONAL ASSOCIATION OF BAR RELATED INSURANCE COMPANIES
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Several liability
litigation update

Good news! The Alaska state
Supreme Court has granted a
petition for review in Owens v.
Robbins and Robbins, defen-
dants and third-party plaintiffs,
v. Miller, third-party defen-
dants, Case No. 1SI-90-354
Civil. Bad news followed imme-
diately. The case settled soon af-
ter it was accepted for review
and prior to any briefing. Dun-
away v. Alaskan Village, Inc.,
Alaska Superior Court Case No.
3AN-90-3526 Civil, has also re-
cently settled. This writer is un-
aware of any other cases cur-
rently pending that are likely to
result in a state supreme court
decision directly addressing the
procedural implications of AS
09.17.080.

On February 21, 1992, the
Honorable James K. Singleton,

By Michael Schneider

dr., entered an Order in Nancy
Robinson v. U-Haul Co., Case
No. A90-0467. U-Haul had
sought joinder, consistent with
Judge Zervos' decision in Owens
of other "possibly liable per-
sons.” The federal court, consis-
tent with Judge Fabe's opinion
in Dunaway, noted a number of
problems with this approach:

1. If potentially liable parties
are joined as "persons to be
joined if feasible” under
Federal Rule of Civil
Procedure 19(a), who is to be
responsible for their attorney's
fees if they are exonerated of
fault?

2. Must a court evaluate the
validity of defendant's asser-
tions before permitting
joinder?

3. May a court compel a
plaintiff to amend a complaint

to name such potentially liable
persons, even if plaintiff is of
the opinion that such a
complaint would not pass
muster under the requirement
of Federal Rule of Civil
Procedure 11 that a pleading
be "well grounded in fact and
[be] warranted by existing law
or a good-faith argument for
the extension, modification, or
reversal of existing law?

4. How is a defendant to
effectively raise  theories
adverse to a party technically
aligned with it in the
litigation, or, stated otherwise,
how may the court allocate
responsibility to frame the

cause of action and the
theories presented to the
finder of fact?

See Robinson Order, pages 7
and 8.

The approach taken by Judges
Fabe and Singleton was to allow
defendants to join potentially
responsible parties as third-
party defendants. The defendant
seeking joinder would thus be
responsible for framing the
claims against the third-party
defendants and paying their at-
torney's fees if the parties so
joined were found not to be li-
able. Id. at 8.

Participants in Robinson are
Victor Krumm, 1800 - 2nd
Street, Suite 770, Sarasota,
Florida 34326, phone (813) 955-
2201 and Matthew K. Peterson,
Esq., Hughes, Thorsness, Gantz,
Powell & Brundin, 509 W. 3rd
Avenue, Anchorage, Alaska
995012 (907) 263- 8256.

Local lawyers join writers guild group

If you want to be a published
writer, come and join us at the
monthly meetings of the An-
chorage Writers Guild. The
Guild meets from 7:00 p.m. to
9:00 p.m. the third Tuesday of
each month in the Loussac Li-
brary Boardroom, fourth floor.
Guest speakers discuss how to

get published. Members repre-
sent a wide range of interests.
There are no fees. The Guild is a
relaxed environment for writers
to meet and discuss topics of
mutual interest. If you need
more details, call Mary Jane
Sutliff 276-5384.

Past speakers include: Steven

Levi, author of 15 books; Steve
Pradell, self-published author;
Sarah Juday, editor, Alaska
Northwest Books; Marlene
Blassing, acquisition editor,
Alaska Northwest Books; John
Sweat, buyer, Alaska News
Agency; Mary Pignalberi, coor-
dinator, Alaska Film Office; Ann

Chandonnet, author, reporter;
Thomas Wilsey, director, Na-
tional Archives office; Richard
Taylor, executive producer,
R.T.R. Television; and Jo
Michaelski, owner, Once Upon A
Time Books.

Butterworth Legal Publishers is pleased to announce that it has been awarded
the contract to publish the

Butterworths was founded in 1818 and has a long, successful history in the legal publishing field.
The Major Works Division of Butterworths, which will be producing the Alaska Administrative Code,
has been publishing statutes and administrative codes in the U.S. for over 40 years.

We are committed to providing subscribers with current, comprebensive, and eastly accessible information on
the regulatory activities of the state s administrative agencies and look forward to maintaining the high

quality of this publication.

For more information on Butterworth Legal Publishers, please stop by our booth at the annual bar meeting,
or contact our Major Works Division at RR #1 ® Box 3 ® Orford, NH * 03777 ¢ 800 637 5012
® 603 355 4351.




Sheep kidnapping update

Judge Holland, who thrives on
danger, was a guest. When he
arrived, he sat next to Cooper
and observed that he believed
we will have more luck in find-
ing our sheep than he has had
in finding his bench in
Ketchikan. Since the federal ju-
diciary doesn't use the bench, it
apparently was given away or
sold and he wants it back so he
can use it. Maybe this explains
things.

No further clues have been re-
ceived regarding the disappear-
ance of our one and only ewe.
Noreen reported we need to
start a sheep reserve account
since we really don't even have
enough money in the treasury to
give a good party, much less pay
any ransom. § 3

Dan Cooper requested a For-
eign Relations Committee inves-
tigation into reports that France
has reinstituted dwarf tossing.
He believes a travel advisory to
4th judicial district judges is
appropriate.

Respectfully submitted
Aly Closuit

Secretary and Dog Lady
Mar 13, 1992

Bad day in Fairbanks

Our only guest was Judge Sin-

gleton, who inquired into how
many times you had to attend
before you got a dues notice.
' The meeting was not up to our
usual standards. We learned
that you know it's going to be a
bad day when:

1. You're in a case with 3 par-
ties and the other two attorneys
withdrew in lieu of opening ar-
gument.

2. Your best, most lucrative
case now involves a statute of
limitations/notice issue in front
of the Alaska Supreme Court.

3. While you are frantically at-
tempting to clear your calendar
for a vacation, your secretary
puts though a call from Seth
Eames.

4. While you are on vocation,
the attorney you hired to office -
sit faxes you a ransom note and
a picture of a blindfolded sheep
with a nasty-gram saying she
doesn't do livestock.

5. You apply for a state judge-
ship in Anchorage and discover
there are 26 other applicants
and they all supported Governor
Hickel in the last election and
hired a consultant to advise
them on their interview with the
Judicial Council.

6. Your accountant informs

Ron Smith called the meeting YOU that your accounts receiv-

to order.

Will ewe be found at convention?

First ransom payment
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able is 3 times bigger than the
mortgage on your house.

7. You attend the Board of
Governor's meeting on the Mec-
Nally admission and the wit-
nesses sicken you to the point
you have to leave prior to the
vote and then have to stay in
Anchorage an extra day to re-
cover.

Justice Jay Rabinowitz enters the
Race Judicata.

8. You enter the Race Judicata
whose rules require that you
chase an ambulance and look
like an attorney when you run
and the judges award you the

prize for the runner who most
resembles Don Logan.

9. You get to work on Monday,
look at your calendar and dis-
cover that the highlight of your
week is attending the TVBA
luncheon.

10. When you go to the TVBA
luncheon on Friday:

a. Bob Groseclose gives a
Rules Committee report; and
b. You discover the food
committee has changed the
meeting to the Road Kill Cafe
which has items on its menu
like: Late Night Delights,
Served Fresh After Dark: Rack
of Raccoon, Awesome Possum,
and the Chicken that didn't
cross the Road. Cheap Sheep —
you can't beat it; and K-9
Cuisine—You'll eat like a hog
when you taste our dog.
Respectfully submitted,
Aly Closuit, Secretary
and Dog Lady
March 27, 1992

WHITE SHEEP
WANTED ALIVE
REWARD

An affordable legal encyclopedia
is just a phone call away for the
Alaska attorney.

At Lawyers Cooperative Publishing,
we understand your need for sources
that give you fast, no-nonsense, in-
expensive answers to your legal in-
quiries. Look no further than LCP's
integrated library of legal publica-
tions, which includes our Am Jur 2d
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anrarelid? Do you think gour shesp 15 dancing shoap to' sheep
tonight?
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e F0s7
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Third ransom note

series, where you'll find an encyclo-
pedic, A-Z statement of the com-
plete body of law - state and federal,
civil and criminal , substantive and procedural — and much more,
all at an affordable price!

As your Lawyers Cooperative Publishing representative, | am a vital
link between our products and you. | will work with you to assess
your particular needs and requirements and share my thoughts on
what resources will be of the greatest value to your practice.
Together, we will find creative, effective, and cost-saving ap-
proaches to the art of legal research.

Let me show you the products that can help your Alaska practice
—from ALR to Am Jur or USCS to US L Ed. I'll demonstrate how our
cross-referencing system will save you time and money, and I'li
give you the facts about our interest-free terms. Just contact me,
your local representative or dial 1-800-762-5272 ext. 5221 today!

Bruce Groesbeck
Spokane, WA
(509) 922-0175

Hiil.

Lawyers Cooperative Publishing
In depth. On point. In perspective.
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Book Review

Yes, judges do have a sen

COMPILED AND EDITED
BY JOHN B. MCCLAY, ESQ. AND
WENDY L. MATTHEWS, EsQ.

Corpus Juris Humorous, 771
pages, contains over 280 judicial
opinions extracted verbatim
from the official reporters. Its
total price is $28.95 and it can
be purchased by sending a check
or money order to MAC-MAT,
P.0. Box 2025-131, Tustin, Cali-
fornia 92680.

The book is organized under a
variety of idiosyncratic chapter
headings such as "alcohol,
drugs, gambling vice, profanity,
lewdness, obscenity, indolence,
sloth, vagrancy, and other as-
sorted prevalent evils" and
"lawyers, judges, legal proce-
dures, processes, interpretation,

subtleties, distinctions, loop-
holes, technicalities, nuances,
and intricacies.”

The opinions were researched
and assembled by two Orange
County, California attorneys.
Four Alaska cases are included
in this compilation of
"Humorous, Extraordinary,
Outrageous, Colorful, Infamous,
Clever, and Witty" reported ju-
dicial opinions dating from 1256
A.D. to the present.

The four Alaska cases are in-
deed uniquely Alaska. They deal
with subjects near and dear to
the hearts of Alaskans: Bear
hides, taxes, sex, and drinking
while driving. In Starry v. Ho-
race Mann Insurance Co., Jus-
tice Allen T. Compton tackled
the hairy question of whether a
"bear hide wall mount" is a "fur"
within the meaning of an insur-
ance exclusionary clause. The
bear hide had been stolen from
the insured's home. The insur-
ance company denied coverage,

claiming that the hide was not
covered under the policy be-
cause it was excluded under the
clause which denied coverage for
furs. Justice Compton's conclu-
sion - was based wupon his
"suspicion” that "one would have
nearly as much difficulty using
the brown bear hide as a gar-
ment in its mounted condition
as one would before the bear's
demise."

United States v. Turnbull, a
1989 case, presented the Ninth

Circuit with the conflict between
the defendant's religious free-
dom and his constitutional right
to counsel. Turnbull, who was
charged with failure to pay in-
come taxes, refused to waive his
right to counsel, but informed
Magistrate Judge Roberts that
his religious beliefs precluded
him from using the services of
any member of the bar. Turn-
bull stated that he believed that
the teachings of Jesus required
him to avoid associating with
lawyers. Judge Roberts, at some
length, attempted to explain the
advantages of trained counsel.
He also informed Turnbu!l that
his request for a lay person to
represent him was impossible
under the rules of court. Judge
Roberts appointed Federal Pub-
lic Defender Michael Karnavas
as his "stand-by" counsel.

At the time of trial, Judge
Fitzgerald ordered Karnavas to
sit at counsel table and conduct
Turnbull's defense. Karnavas
did the best he could in the
"nightmarish position of repre-
senting a client who objected to
his very presence on religious
grounds and refused to cooper-
ate with him in any way." Turn-
bull refused to participate in his
own defense, stating that Kar-
navas's presence prevented him
from participating in the trial.

The issue in State of Alaska v.
Stagno, a 1987 Court of Appeals
case, was whether airboating on
land while intoxicated could re-
sult in revocation of a driver's li-
cense and seizure of the airboat.
The defendant, Stagno, was op-
erating a 15-foot 1985 Air Gator
airboat powered by a 455 cubic
inch Buick engine near the
Chena and Tanana Rivers. He
and two other men were head-
ing back to Fairbanks around
midnight or 1:00 am. They
beached their airboat and went
to a local bar, where they drank
alcoholic beverages. Stagno's
friends each bet him $200 that
he couldn't take them via air-
boat from their present location
to a nearby topless bar. The des-
tination was about three-quar-
ters of a mile over land. Stagno
apparently accepted the bet, be-
cause the three men boarded
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se of humor

footsteps of the subject of
Cleopatra Ross's prostitution.
On the other hand, it was clear
that the Shamrock intended its
customers reaches to exceed
their grasps. As the Superior
Court noted, "[als best I can in-
terpret it, the dancers are re-
quired to tease but not expected
to connect."

Justice Rabinowitz shared the
majority's sympathy for Cleopa-

Mtra Ross's position: "The Sham-

rock's objections to her exploita-
tion of her body for financial
gain ring a trifle hollow, in light
of its own clear intent to do the
same." However, he was con-
vinced that Ms. Ross had vio-
lated a condition of the employ-
ment contract. He therefore con-
cluded that the discharge was

...But there are no cases from Mon-
tana.

Stagno's airboat and headed for
the next bar.

The airboating of the men on
land was reported to the Alaska
State Troopers after they fright-
ened a motorist who caught
sight of the airboat in his rear
view mirror. Near the airport,
the motorist thought the airboat
was an airplane about to crash.
Stagno's intoximeter reading
was .197.

Justice John H. Dimond wrote
the opinion for the court in
Conway, Inc. v. Ross, a 1991
case. The issue addressed was
whether an employee had
breached an employment con-
tract. Cleopatra Ross was hired
to appear as the Shamrock Bar's
"featured topless stripper." The
owner of the bar fired her at the
request of the Ketchikan Dis-
trict Attorney because she had
allegedly engaged in an act of
prostitution during the contract
period. The Supreme Court con-
cluded that the employer did not
have good cause to fire Ross and
affirmed judgment in her favor.

Justice Rabinowitz dissented.
He acknowledge that the Sham-
rock's attitude toward its "girls
was somewhat schizophrenic.”
On the one hand, "it clearly
wanted to hold out to its cus-
tomers the pleasurable
prospects of following in the

Shari Donaldson, formerly
with the D.A.'s office in Fair-
banks, is now with the Tanana
Chiefs  Conference....Pamela
Kelley has joined the firm of
Foley & Foley....Stephanie
Galbraith, formerly with Lane
Powell, et.al., is now the Mu-
nicipal Ombudsman for Anchor-
firm of Bradbury,

Francine Harbour has
opened her own law office in An-
chorage.....Douglas Lottridge,
formerly with Pletcher, Weinig,
Lottridge & Moser, is now an

Assistant A.G. in Anchorage.
The firm has changed its name
to Pletcher, Weinig, Moser &
Merriner.....Susan  Orlansky
has left the P.D.'s office and is
now at Delaney, Wiles, Hayes,
Reitman & Brubaker.....Jane
Pettigrew is a law clerk for the
U.S. Bankruptcy Court....Dick
Ray, former D.A. in Fairbanks,
Kodiak, and former Bar Counsel
for the Alaska Bar Association,
is now the D.A. in Ke-
nai....Robert Royce, formerly
with Jermian, Dunnagan &
Owens, is now with the Gov-
ernment Affairs Section of the

A.G.'s office.

Paul Stockler, formerly with
Delaney, Wiles, et.al., has
opened his own law office in An-
chorage.....Scott Sidell has re-
located to Bethel.....Vince Wat-
son is now with State Farm In-
surance Co.....Wayne Watson is
House Counsel for Allstate In-
surance Co....Jane Wright,
formerly with the Law Office of
Charles Evans, is now with the
Anchorage Equal Rights Com-
mission.....Karla Forsythe is
now the Director of Governmen-
tal Affairs for the Homebuilders
Association of Metropolitan
Portland.

justified.

The book is indexed not only
by names of cases and the judge
who wrote the decision, but also
by the court. This made it quite
easy to locate the Alaska deci-
sions. It also made it easy to lo-
cate Michigan Court of Appeals
Judge John H. Gillis. No collec-
tion of judicial humor would be
complete without Gillis's classic
version of Joyce Kilmer's poem
"Trees."

Gillis's inspiration was an
1983 case of Fisher v. Lowe, a
suit by an aggrieved property
owner for damage sustained
when his beloved oak tree was
rammed by a wayward auto.
The suit had been dismissed by
a lower court. Gillis, writing for
the court stated:

We thought that we would never
see

A suit to compensate a tree.

A suit whose claim in tort is
prest

Upon a mangled tree's behest;

A tree whose battered trunk was
prest .

Against a Chevy's crumpled
crest;

A tree that faces each new day

With bark and limb in disarray;

A tree that may forever bear

A lasting need for tender care.

Flora lovers though we three,

We must uphold the court's
decree.

The Court of Appeals of Michi-
gan concluded the poem with a
footnote. And, as is the practice
of the Alaska Supreme Court,
included the pertinent case law
and reasoning in the footnote.
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Continued from page 1

of apocryphal information about
what is happening in the court-
house. Free, and occasionally
useful opinions are available on
any issue. Judge Fitzgerald and
Dave Talbot often provide con-
flicting insights into the history
of the legal community in An-
chorage. On rare but choice oc-
casions Roger Cremo or Ed
Boyko provide definitive ac-
counts of the reign of J. L. Mc-
Carrey Jr. More regularly Joe
Young, Jim Delaney, Laurel Pe-
terson, Dave Thorsness, Bill
Erwin and Jim Powell break
bread and joust about the latest
verdict or tort reform proposal.
Completely subjective reviews of
supreme court decisions are
sometimes delivered even before
the decisions are officially pub-
lished.

No subject is off limits, but the
conversation tends to center
around the law, politics, and
sports. Occasionally someone
tells a repeatable joke. You can
usually find a pigeon who is ea-
ger to place a small wager
against your favorite team.

The food is tolerable and rea-
sonably priced.

Some members gamble daily
for the honor of buying lunch.
The winner is deemed to have
been elected president for the
day. It is a relatively painless
way to accumulate an additional
accolade to list in Martindale
and Hubbell. New members are
usually sponsored for one free
chance to win the presidency.
However,  participation is
strictly optional. Some regular
members have never been
president. On the other hand,
Ed Boyko was elected the first
time that he attended and has
never been persuaded that it
was an honest election.

The association met at the
Keyboard for several months in
1989, moving when the restau-
rant closed temporarily to get
rid of them. The members hope
that the return to a meeting
place which is close to the
courthouse will stimulate atten-
dance by old members and
prompt a radical influx of new
members. The association rec-
ognizes a real need for partici-
pation by more women and
young lawyers. The currently
active members have become so
cliquish that it takes a certain
toughness to join in and demand
a fair share of the conversa-
tional pie.

However, that toughness can
be rewarding. Just the other day
a new member took advantage
of a quiet microsecond to ask
advice about representing a
client who had been sued for
forcible entry...Joe Palmier an-
nounced from the other end of
the table that he had handled a
rape case that did not involve
forcible entry, but to make a
long story short..Jim Merbs
said that he liked to have Judge
Occhipinti handle his FED cases
because Connie had no sympa-
thy for deadbeats. Several
members implied that they cer-
tainly never handled FEDs for
landlords let alone tenants!

Ben Walters said that it was
not beneath his dignity to han-
dle FEDs, but he never hap-
pened to have tried one. He did
have strong opinions about how
they should be tried and pro-
ceeded to express them. Tom
Melaney casually said that he
had been involved in several
FEDs within the last year. He
explained that there was little
chance that the current client
would have to cope with Judge
Occhipinti, not only because he
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- West Side Bar ponders great questions

has been retired for ten years,
but because FEDs are now being
handled in District Court. He
explained how they are cur-
rently calendared; the four ways
in which three judges had re-
sponded to motions for continu-
ance; the consequences of exer-
cising a preempt; and the most
recent wrinkle with regard to
severance of claims for rent from
the FED proceeding. He sug-
gested that, while the statute
and procedure was inflexible,
Judge Fuld occasionally uses ex-
tra-judicial persuasion to cut a
little slack for a sympathetic de-
fendant. The visitor explained
that his client really needed a
break because he had just lost
his wife and two kids in a plane
crash.

There was a tremendous
commotion as lawyers who don't
handle FEDs rushed over to ex-
plain that they hadn't caught
the new member's name but
were very pleased to know him.
They also expressed a sincere
desire to meet his client and
help out in his defense.

Palmier was absorbed in an
explanation of the fourth reason
why he never lets his clients
take the stand in rape cases.

If you are in the neighborhood
of the state courthouse at
lunchtime, stop by and join the
West Side Bar. We are at the
back near the parking lot. If you
are embarrassed about the
prospect of being seén entering
the Keyboard at noon, you can
bypass the front door across
from the courthouse, pound on
the door in the parking lot and
utilize our private entrance.

Some hints which might en-
hance your first visit to the
West Side Bar Association:

1. Come early. Membership is
limited to about 20 each day.

« ALSC celebrates 25th Anniversary

Continued from page 1

each year in more mundane
cases such as public entitlement
denials, evictions, and domestic
relations.
Wm. Reece Smith, Jr. to be
guest speaker

Wm. Reece Smith has agreed
to be the guest speaker at the
25th anniversary celebration.
Mr. Smith, a resident of Tampa,
Florida, and a senior member of
Carlton, Fields, Ward, Em-
manuel, Smith & Cutler, P.A., is
a past-president of the Ameri-
can Bar Association, a past-
president of the International
Bar Association, and current
president of the American Bar
Foundation.

While president of the ABA,
Mr. Smith lead a dramatic Bar
Leader's march on Washington,
which is often credited with
saving the Legal Services Cor-
poration. He established the
ABA's Private Bar Involvement
Project which was crucial to the
development of hundreds of pro
bono programs around the coun-

try. He is currently on the
Steering Committee for the ABA
Center for Pro Bono.

Mr. Smith received his LL.B
from the University of Florida
College of Law, and did post-
graduate studies as a Rhodes
Scholar at Oxford University.
He also holds numerous hon-
orary degrees and memberships,
and is the recipient of countless
awards for his work in improv-
ing the delivery of legal services
to the poor. In 1989, he received
the ABA's Gold Medal for
"exceptionally distinguished
service to the cause of American
Jurisprudence”. Mr. Smith is
married to Gay Culverhouse
who is currently president of the
Tampa Bay Buccaneers.

Don't forget —

June 4, 5, e& 6
Alaska Bar Association

Annual Convention

Hotel Captain Cook -
Anchorage
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2. A soft rubber earplug is
good insurance against an un-
fortunate seating.

3. The tables are narrow.
Don't sit directly across from
Ron West if your shoe shine is
important to you.

4. Dumb questions and silly
answers are a tradition here,
don't be afraid to speak right up.

5. It is inappropriate to dis-
cuss a given judge's intelligence
or integrity while that judge or
another judge who is closely as-
sociated with him is present.

6. Judges sometimes attend
for reasons other than self de-
fense. In order to promote le-
gitimate communication be-
tween bench and bar you should
exercise a little discretion when
they are in attendance.

7. If you play the presidential
game and there are three num-
bers left when it is your turn,
don't pick the middle number if
the person on your left is either
your boss or your sponsor. In
fact, any selection which may
unnecessarily limit the next
member's choice to a single
number is generally considered
to be bad form if you are seated
next to anyone other than Vince
Vitale.

ALASKA BAR
ASSOCIATION
BENEFIT PLANS

HEALTH
» Quality coverage for firms of all
sizes through Blue Cross.
« Optional Dental and Vision.
« Premiums based on Plan
experience.
* Special help with claims.

LIFE
¢ Very low term insurance rates.
« High guarantee-issue limits.
» Simplified underwriting.

DISABILITY
+ Individual non-cancellable
policy through Unum Life.
« One of the best contracts
available.
* 15% discount to Bar
members.

Exclusively through

AURORA
EMPLOYEE

BENEFITS
P.O. Box 240326

| ANCHORAGE, AK 99524-0326
(907) 278-7873
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ALPN&%

il CONVENTION |

anchorage

The loving socsons w1 I Cewree 46,7992

meet on Saturday, June 6 in con-
junction with the Annual Bar
Convention;

12:00 noon - 1:15 p.m.
Admin Law, Whitby Raﬂm

272-7469 to request your UPDATE
if you cannot attend the Annual
Meeting.

UPDATESmﬁbe dlstnbute&
‘the méeting: ‘but will NOT |
-au ically be : 'T’edtoeachf,
‘member. Call the Bar office at |

HOTEL CAPTAIN COOK

‘from ﬁlmg to dlsp(mtmn Thxs prﬂgr
Court Consultant, and Judge Ronald Tayior, Ch:xef memt Judge
2nd Circuit Court, St. Joseph, Michigan, will take several steps
toward the adoption of the new system. The identification of
categories of cases and the reasonable time limits for each mile-
stone for those categories will be addressed.

Participation by the bar is critical to assuring that any time
standards adopted are realistic. This is the bar’s opportunity to
have an effect on the way that cases are handled by the courts.

Thursday-Friday CLE
Thursday, June 4, 1:30 - 3:00

p.m. Memory Skills: Making
‘the Complex Retrievable.

3:15 - 4:45 p.m. Win-Win:

l Success in Relationships be-
tween Attorneys and Non-
Atmrneys, Clients, Mners,

s, Family
In these WQrkshops led by

Lynne Curry-Swann, Ph.D., you
| will focus on techniques for im-
-pr_emngyourmemorym av&nety ‘

techmque ;nchuhng medmtmn,,{ﬂ
foeua on mterests ‘not. pos»

Both these | programs are de-
signed to inform practitioners how
to avoid common and unforeseen

legal ethics problems in the ever

increasingly complex arenaoflaw
practice today. Professor Robert
H. Aronson and Professor John A.
Strait are experienced teachers
and lecturers in the area of pro-
fessional responsibility and ap-
pear as expert witnesses in the

area of legal malpractice.
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- Resolution for action
A Resolutionforaction

We, the undersigned members of the Alaska Bar Association,

Friday, June 5 - 9:00 a.m., - propose that the following resolution be adopted at the 1992 An-
12:00 noon, What Makes A nual Alaska Bar Convention.

Happy Lawyer?: Strate-
gies for Sustaining Career

Satisfaction — Today's
challenging economic and
professional environments

can try even the most com-
mitted lawyers. Deborah L.
Arron, the author of Running
from the Law: Why Good
Lawyers Are Getting Out of
the Legal Profession will pre-
sent a workshop focusing on
ways to prevent job or career
dissatisfaction while bringing
new vitality to your career.

Friday, June 5, 1:30 - 5:00
p.m., Recent U.S. Supreme
Court Opinions. — This
program will provide a review
of recent Supreme Court de-
cisions with commentary by
professor Peter L. Arenella
and Professor Erwin Cher-
merinsky, two nationally rec-
ognized scholars in the areas
of criminal law and constitu-
tional law and federal court
jurisdiction.

Friday, June 5, 1:30 - 4:30
p.m., Seeing Is Believing:
Demonstrative Evidence
in the Courtroom. -— This
program will highlight
strategies for using demon-
strative evidence effectively
to communicate your message
to the judge and jurors. Judge
Karen Hunt, two experienced
Alaskan litigators, and repre-
sentatives from local re-
sources firms will be on the
panel.

"RESOLVED, that the annual dues for active membership in the
Alaska Bar Association be increased to $450, including $10 for the
Lawyers Fund for client protection, effective January 1, 1993."

- —Current and past presidents of the Alaska Bar Association
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 for action #2

During the Kenai Peninsula Bar Association Meeting of April 17,

1992, a proposed resolution was submitted by Judge Jonathan
Link and passed by all of the Bar Association members present.
The resolution is as follows:

We hereby resolve that the Alaska Bar Association should
waive bar dues for the first three (3) years for new attorneys,
not previously members of other bar associations, who are ad-
mitted to the Alaska Bar Association; or, in the alternative to
provide for a sliding scale for new attorneys, not prevmusly
members of other bar associations, consistent with the princi-
pals followed by the American Bar Association and the Associa-
tion of Trial Lawyers of America.

Survival Kits” will be solid at the upcoming
scheduled for Anchmage during June of 1992.

TVBA F!JND RAISING ANNOUNCEMENT
; 'LEGAL NOTICE OF SALE 2

MTmmewmamnhWymmgﬁm{mf‘mmMmmm.A _
mmwmmmmmwmhmmw anaausaxasareana:
' Locmoua:sm.e - :
Saletomﬁonmubewminsofaewfﬁtehosphamysum
| - TMEOFSALE |
Theﬂmenfsalewillbe15m§numfoﬂowingmemapeningofﬁmhospﬁaﬁtywm '
‘ PHRE-BID SCREENING P
Nopfe»bidviamngmubeamwed howemr eamsumlmwmcmnmafoﬂm
_ One sieeveless *T" shirt with the official MOMS* (Menosmsmmyﬂogammm :
- and back, guaranteed as suﬂab!eforwemwiﬂaﬂarai weégmﬁfm aams txdeslgnet
] m&ards, depwﬁingmpmsmatmferm. i

" s claar pissti packet pen protecior wifh siyien "rvemago (aamanmmmmm P
tp 99"‘3 Vil ﬂﬂW p!md shirt colors 1o show thtwgh with no intefrupﬁm of 7

Qnarevers&laducttapeﬁe muenmmmqmmswﬁmmﬁpsnmym, siw!ypesz -
~ back and sfick in place. Each tie is hand-decorated with tasteful TVBA logo in ball point
’ mm&wsmmmmmmmwmmmmﬁm A

= ww,ommmmgma:mammdumm
i!ﬂwa}udiciaimbewhen!aidonmmksoatofmwmﬂm
mmantswmbahmdpadmdhagenmmmymwkwmm‘wmngm fonhe
bidwr‘scomerﬁencomdwmmndad display. _
wwswmmm Prmmummmmmwfmﬂp o
Respscwuuvsummnmemaamw 1992 ;

Annual Business Meeting,
Saturday, June 6, 3:00 p.m.
On this year's agenda is the
proposed membership dues
increase. Plan to attend and
share your views. with the
board of Governors.
AY

SALE

SELECTED ITEMS
May 14th thru 30th

NO RISK

ook

nonhof Distinctive Double

Breasted Styling

4007 Old Seward Hwy.

1-2:’.-

in the Gaterie North Bullding
562-3714

20%-50% Off

FASHION VALUES

The latest looks for less

Here's a great spring jacket you won’t have to
spring a lot for. A lightweight wool beauty that
represents one of our best buys ever. Come try it

on for size. Shown: $355 100% worsted wool by |

ALPS through Sedgwick
James is sponsoring a Golf
Tournament on Saturday morn-
ing, June 6. Green fees and prizes
are compliments of ALPS. Sign
up by Calling Mark Ashburn at
276-4331. Moose Run is the
course; tee off time tba. See you
there.

ALASKA
LEGAL

RESEARCH

Most-requested services:

Legislative Histories
Appellate Briefs
Unusual Questions
Joe Sonneman, B.S., M.A.,Ph.D., I.D.

324 Willoughby, Juneau 99801

Ph: (907) 463-2624
FAX: 463-3802

NEW STORE HOURS:
MON-FRI 11 AM-7 PM SAT 11 AM-6 PM

FIFTH AVE.

In The Capt. Cook Hotel
258-1133
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 "No referee” rule fails to dissuade ballgames

Continued from page 1

none typically offered Softball
Skills or a Softball Legal Clinic.
Do not expect to see the Law Of-
fices of Willie Mays or Babe
Ruth & Associates on the list of
teams.

This is not to say that there
aren't skilled players, there are.
There are a few local attorneys
who played high school ball and
have always believed that the
Dodgers made a big mistake by
not drafting them right out of
high school. There are even a
few summer clerks who were
hired based on their batting av-
erage rather than their research
skills. Observant spectators are
quick to realize that some of the
skilled players are not attorneys
at all, but secretaries, parale-
gals, and spouses. .

Different kinds of players with
different skill levels who are out
there for the fun of playing is
part of what makes the Legal
Softball League so unique. In
fact, the league was started
years ago as an alternative to

the competitive city league
teams. The idea was to create a
"recreational” league without an
emphasis on competition.

Naturally, it is hard for
lawyers, as a whole, to be non-
competitive, and disputes arise.
Which brings us to another
unique element in the Legal
Softball League: NO referees or
umpires.

Foregoing the cost of umpires
saves a lot of money and allows
more teams to enter the league,
but the lack of a decisionmaker
often leads to arguments. It's
near impossible to get a group

of lawyers to agree on whether
to increase Bar Association,
dues much less getting 20
lawyers to agree on whether
someone was safe at second
base. Oh sure, there may be a
judge around, but deference is
rarely given to an 'honorable’
opinion when it merely advo-
cates the team position.

And of course, there are al-
ways attorneys who think they

KRON ASSOCIATES
COURT REPORTING

B DEPOSITIONS
B TRANSCRIPTS

B APPEALS

ACS Certified

B DOWNTOWN CONFERENCE ROOM AVAILABLE

1113 W. Fireweed Lane, Suite 200
Anchorage, Alaska 99503
Fax: (907) 276-5172

276-3554

B HEARINGS
M MEETINGS
B VIDEO TAPING

Guest Speaker:
Wm. Reece Smith, Jr.

President, American Bar
Foundation

Association

Association
$40.00 per person
Call for reservations 276-6282

Alaska Legal Services Corporation'’s
25th year Anniversary Celebration

Anchorage Hilton Hotel
June 3rd, 1992
6:00 p.m. reception — 7:00 p.m. dinner

Past President, American Bar

Past President, International Bar

are correct because they took
Advocacy of Softball Calls in
college, or perhaps the Softball
Strategy CLE. Regardless, there
are no officials in blue at the
games. The League, after all, is
recreational, not competitive.
The original intent was to allow
the players and coaches to settle
the disputes in an amicable
manner, with an option for ap-
peals to the commissioner of the
league.

Nevertheless, there is at least
one fight every year. Last year,
rumor has it, there was even a
bench-clearing brawl. This year,
in an effort to reduce the com-
petitiveness of the league, the
coaches decided to have an open
playoff, rather than only allow-
ing the top teams to compete for
the Championship. Hopefully,
this will reduce the competitive-
ness among the teams in their
quest for the genuine imitation
gold plated trophies.

But there are more benefits to
playing in the Legal Softball
League than meet the eye. Ap-
parently, one former legal soft-
ball league player now plays for
the Anchorage Bucs...or is it the
other way around? And, of
course, we cannot forget the le-
gal softball league's former
commissioner, Paul Stockler,
who 1is now a television
sportscaster. Was this a
coincidence? Or did Paul strate-
gically use the softball league as
a stepping stone? :

The season reaches its peak
in August with play-offs. The
top four teams win trophies and
bragging rights wuntil next
spring. The real prize for some
is simply knowing that his or
her softball team beat some or
most of the others. For the rest,
just getting out and having fun
is the prize...that is what the
Anchorage Legal Softball
League is all about.

Insurance warning

The Department of Commerce
and Economic Development, Di-
vision of Insurance has just
been notified by the Colorado
Insurance Department about
certain purported activities of

an unauthorized insurer;
American Trust Insurance
Company Ltd.

The Division is informed by
the Colorado Department that
American Trust has not paid
claims for over a year. The Col-
orado Insurance Department
further informs the Alaska Divi-
sion that the Colorado Depart-
ment has obtained certain
records which indicate that
American Trust has issued mal-
practice insurance to numerous
lawyers and law  offices
throughout the United States.
The Alaska Division has not in-
dependently verified this infor-
mation.

Your members should be ad-
vised that it is outside the au-
thority of the Alaska Division of
Insurance to offer financial ad-
vice. To suggest that any of your
members so situated should
seek replacement coverage
would be the rendering of finan-

cial advice. Accordingly, other
than re-communicating the
above unverified information re-
ceived from the Colorado De-
partment, the Alaska Division
makes no statement about this
matter other than as follows.

First the Division suggests
that attorneys who have cover-
age from American Trust dis-
cuss this matter with their li-
censed insurance professional
who may or may not have as-
sisted them in this purchase and
who should be versed in these
matters or discuss this matter
with their financial and\or legal
advisors. Secondly we suggest
that you advise your members
that if any attorney has cover-
age through American Trust
they or their licensed insurance
sales professional should contact
Michael M. Chavie, Investiga-
tor, Colorado State Insurance
Department at (303) 894-7470,
Ext. 389.

Finally, we refer your mem-
bership to AS 21 and in partic-
ular AS 21.33 and .34.

Eugene W. Furman, CPA
Insurance Financial Examiner
State of Alaska

For:
BUSINESS VALUATIONS
INDUSTRY SPECIFIC ECONOMIC ANALYSIS
FINANCIAL FORECASTING

or litigation support pertaining
thereto, contact:

VERDICT VALUATION SERVICES, INC.
Ashley Schmiedeskamp
(907) 345-3910
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Movie MOUTHPIECE

"He'd be the perfect criminal if
he wasn't a perfect cop” (movie
poster advertisement for "Deep
Cover").

I have mixed emotions about
the film "Deep Cover." It is not
really a film that Siskel and
Ebert would give two thumbs up
to, on the other hand it is a film
worth seeing.

Earlier this year, I advised
members that movies now and
in the near future would con-
tinue to blast attorneys, and
"Deep Cover" is no exception. In
fact, Jeff Goldblum ("The Fly")
delivers a remarkable perfor-
mance as the corrupt lawyer
and part-time drug pusher. His
big claim to fame is wanting to
get enough money together from
illegal drug sales to produce
drugs legally, namely synthetic
drugs.

From the opening shots of the
movie, the viewer is aware that
the movie is too long. The
opening shots use a stop frame,
push the button, move forward,
credit sequence, in a dramatiza-
tion of John Hull's (Larry Fish-
burne) childhood watching his
father use drugs, and inevitably
die from drugs by being shot at
a bungled robbery. -

In essence, "Deep Cover" is a
film about a good cop who goes
undercover in the drug world
largely as a result of his child-
hood background. But through
the orders of the DEA and the

assignment's dangerous situa-

tions, becomes not only an un-
dercover cop posing as a drug
lord but ultimately a drug lord
posing as a cop.

"Deep Cover" is hard-hitting
and it is infused with gritty, ur-
ban intensity. Hull's job is to
arrest Antone Gallegos (Arthur
Mendosa) a drug dealer who ef-
fectively controls 40 percent of
the Los Angeles cocaine market.
Gallegos has such a large share
of the L.A. market because his
uncle, Hector Guzman (Rene
Assa) is an influential Latin-
American politician. (By
dialogue we learn this wuncle
plays golf with George Bush).

At the start of the movie, both
the DEA and U.S. State De-
partment want to quell Guz-
man's growing power and by
using John Hull as the under-
cover cop, they hope to smear
the nephew with enough drug
charges to effectively destroy
Guzman's political influence.
Hull need only report directly to
one man, Carver (Charles Mar-
tin Smith), who provides him
with money and resources.
Smith's portrayal of Carver is
quite believable. Carver is a
Princeton graduate who wants
to stop the cocaine drug move-

By Ed Reasor

action-drama, Deep Cover.

ment in the United States but
who does not want to fight back
on the same level that Hull can.
In fact, Carver gives Hull one
warning: "Don't blow your
cover”,

Realistically, the movie shows
how a cop would go about infil-
trating a cocaine operation. Hull
approaches Eddie (Roger Guen-
veur Smith) for a kilo of cocaine,
quite a large amount. A meeting
is set up but a bust occurs and
Eddie informs on Hull, who
doesn't say anything and as a
result is accepted by Eddie's su-
periors.

Because Eddie informed to the
police, Eddie's supplier, Felix
Barbosa (Gregory Sierra) kills
him in cold blood by pummeling
him to death with a pool cue.
Hull the cop can only watch, to
interfere would be to blow his
cover.

Goldblum's and Fishburne's
characters now become part-
ners. Hull is given the kilo that
he's owed plus an additional one
on consignment. He is even in-
troduced to Betty McCutcheon
(Victoria Dillard) an art im-
porter who launders attorney
Goldblum's drug money. Natu-
rally, Betty is suspicious of Hull
but the two fall in love (that's a
movie given).

As in all drug dealings, one
never can completely trust his
associates and ultimately Hull,
Betty, and attorney are arrested
receiving drugs — set up by
Barbosa who had earlier killed
Eddie and encouraged attorney
Goldblum: "You will kill a man
someday. It's liberating". Gold-
blum complies by killing Bar-
bosa during a car chase by the

Betty McCutcheon (Victoria Dillard) and John Hull (Larry Fishburne) in New Line Cinema's contemporary

police.

Playing a policeman in today's
society is not difficult. Almost
every movie seems to follow the
same line, but here Fishburne is
surprisingly charismatic with a
genuine understanding of his
role as a cop turned pusher
turned cop again. Another out-
standing police portrayal is done
by Clarance Williams III, play-
ing policeman Taft. Hull calls
him "The Preacher" because
Taft is one of those rare police-
man who not only believes in
what he is doing but who makes
a serious attempt to rehabilitate
street people. Taft dies for his
efforts. Clarance Williams III
makes us feel and care about
Taft the policeman and what he
is doing before his unlucky
demise.

My mixed emotions for this
film revolve around the
philosophy that in cinema, less
1s sometimes more. You can
show things on the screen with-
out explaining them through
any dialog and the audience re-
ceives more information than a
stage play which relies almost
entirely on dialogue. Yet at
times in "Deep Cover," the dia-
logue alone conveys the message
the filmmakers want you to re-
ceive. For example, Hull con-
fronts his contact Carver with
what he's doing. He's lied,
killed, and pushed drugs.
Carver's simple but truthful an-
swer is a description of the birth
and life of a crack baby in Los
Angeles. This answer is equally
as powerful as any cinematic
picture.

Another example of well-writ-
ten dialogue that portrays an

image as powerful as the visual
is Carver's interviewing of vari-
ous black police officers for the
position of undercover cop. We
see him ask three separate ap-
plicants the same question:
"What's the difference between a
nigger and a black man?" Each
answers differently (including
Hull, who gets the job).

Overall the pacing for this film
is slow. Its running time is 1:52
and some crisp editing could
have cut the running time by at
least 12 minutes. In its way,
“Deep Cover" is a thought-pro-
voking film. I have the impres-
sion that the filmmakers fell in
love with their story and were

‘quite serious about the movie

conveying a message of drug
abuse and its hold on American
society today.

Jeff Goldblum as the ambi-
tious attorney with the double
life of a drug dealer, has said
publicly that he played the
character like a man who had
"unfulfilled, unsatisfied urges:

Director Bill Duke, known for "A
Rage In Harlem," wants "Deep
Cover" to be more than a black
film about blacks selling drugs
on the street. He wants to eradi-
cate from the American memory
the false concept that it is black
people or other minorities who
produce and sell drugs. He effec-
tively explores the merchandis-
ing structure of the trade in
"Deep Cover." According to
Duke (and perhaps it's true)
"the cocaine business in America
last year grossed more money
than AT&T, IBM, U.S. Steel,
and General Motors combined."



Page 16 - The Alaska Bar Rag May-June, 1992

Nine discipline cases resolved

Failure to appear

Attorney X received a written
private admonition for viola-
tions of DR 6-101(AX3) and DR
1-102(AX5). Attorney X repre-
sented Husband in a domestic
violence matter. Husband, with-
out notice to attorney, failed to
appear for a hearing as planned.
Attorney X did not seek a con-
tinuance of the hearing, nor did
he appear at the hearing to pro-
tect his client's interests. Fur-
ther, despite having entered a
prior appearance in the matter,
the attorney made no attempt to
notify the court of his intention
not to appear at the scheduled
hearing. Attorney X had no
prior record of discipline im-
posed, and this appeared to be
an isolated instance of poor
judgment not likely to be recur.

Angry outburst

Attorney X received a written
private admonition for violation
of DR 1-102(A)5) and DR 1-
102(AX6). Attorney X repre-
sented himself as a party in a
civil dispute. During a deposi-
tion, Attorney X threatened to
"rip the face off' an opposing
party litigant if he did not stop
making what Attorney X per-
ceived to be offensive state-
ments. In mitigation, the state-

ment was made in a fit of anger,
no harm actually resulted, and
bar counsel concluded the mis-
conduct was an isolated incident
unlikely to recur.

Angry threat

Attorney X was hired by Gov-
ernment Entity's insurer to rep-
resent Government Entity in a
civil action. Attorney Y was
Government Entity's general
counsel. Attorney Y copied a let-
ter critical of Attorney X's per-
formance to insurer. In a heated
conversation with Attorney Y,
Attorney X stated that "if
[Attorney Y] didn't stay away
from [his] client and stop writ-
ing such letters [he] would see a
six foot tall big black man who
would break both of [his]
kneecaps." Bar counsel con-
cluded that a reasonable person
could have perceived the state-
ment as a threat of serious
physical harm. The offensive-
ness of the statement was fur-
ther aggravated by its exploita-
tion of negative racial stereo-
types. In mitigation, the state-
ment was made in a fit of anger,
without actual intent to do
harm, no harm resulted, and At-
torney X had no prior record of
discipline imposed. Attorney X
was admonished for violation of

DRI-102(AX5) & (AX6).

Neglect of duty

Attorney X received two sepa-
rate written private admoni-
tions for neglecting legal mat-
ters entrusted to him in viola-
tion of DR 6-101(AX3). In each
of the two matters, which in-
volved different clients, Attor-
ney X was late in meeting filing
deadlines without request for
extension and/or failed to main-
tain adequate communication
with his client concerning his
client's case. No actual prejudice
resulted to clients in either case.
In mitigation, Attorney X intro-
duced evidence that his miscon-
duct was the result of psycho-
logical problems for which he
was receiving treatment. Attor-
ney X admitted misconduct, ex-
pressed remorse, and had no
prior record of discipline.

Continuance denied

Attorney X received a written
private admonition for viola-
tions of DR 1-102(AX5) and DR
7-106(CX6) & (7). Attorney X
willfully failed to return to the
courtroom for trial after the
court denied his third request
for continuance. Attorney X re-
turned to the courtroom only af-
ter an order of the court, upon

threat of arrest. The fact that
Attorney X had already received
independent sanctions from the
court was considered in mitiga-
tion.
Bouncing check

Attorney X received a written
private admonition for violation
of DR 9-102(B)X4). Attorney X
issued a trust account check to a
bankruptcy trustee which was
twice returned for insufficient
funds. The problem was caused
by negligent bookkeeping prac-
tices which hindered prompt
transfer of trust funds from one
account to another, resulting in
a deficiency. Attorney X was
also advised that his practice of
holding trust funds in privately
insured depository accounts,
rather than in "government in-
sured accounts," violated DR 9-
102(A). The attorney promptly
transferred the funds pursuant
to bar counsel's request.
Attorney of record

Attorney X entered an appear-
ance for defendant (D) in a civil
action. During the course of the
litigation, D left the state, will-
fully absenting herself from her
Attorney X and intentionally re-
fusing his repeated requests for
direct contact. Although Attor-
ney X threatened withdrawal if

Continued on page 17

Fly through research with your CD ROM

BY BARB KISSNER

The scenario: In order to pre-
pare for an upcoming trial in
federal court, you need to re-
search some fine points of law
and specific issues. One option
is to head to the library and
work your way through the fed-
eral practice digests, relevant
treatises, practice and procedure
manuals, and more. Another op-
tion is to attempt some elec-
tronic research on Westlaw or
Lexis, but it seems that you are
always time-conscious. After all,
on-line research may be benefi-
cial, but it is not cheap.

The solution: Try both of these
forms of research at one time by
scanning a few compact discs.

The Anchorage Law Library
now offers electronic research in
the form of CD-ROM libraries.
These CDs incorporate statutes,
cases, unpublished materials,
teatises, and other sources of le-
gal information onto compact
discs. Several discs together
create an entire library for a
particular topic area. For exam-
ple, the Bankruptcy Library
contains four discs which in-
clude such materials as
Bankruptcy Law Finder,
Bankruptcy Rules and Forms,
West's Bankruptcy  Digest,
Cowan's Bankruptcy Law and
Practice, Bankruptcy Cases and
more. Other libraries available
in Anchorage include the Gov-
ernment Contracts Library and

the Federal Civil Practice Li-
brary.

It is easy! Just put one of the
CDs into the disc drive and start

your research. To obtain the
specific information you need in

that particular library, you may
conduct a "boolean" search, us-
ing words and phrases, similar
to some Westlaw and Lexis
searches. You may also browse
through the various treatises
and materials in the same man-
ner as you would with a hard
copy of a book (i.e. examining
the Table of Contents, Index or
certain chapters). :

A particularly notable feature
of the CD-ROM libraries is the
hypertext feature. When you are
reviewing one document or case,
and another case or statute is
mentioned, you can immediately
retrieve the cited work, review
it, and return to your original
search as if you never left. You
may have to enter another CD
from the library, but you will
have the case or statute re-
trieved within a matter of min-
utes.

Perhaps the best feature in
the CD-ROM libraries is the fact
that your research is not on-line.
This allows the researcher to
conduct several searches, fully
examine the materials retrieved,
even have time to sit back and
think about the assignment
without incurring the hard costs
associated with on-line legal re-
search.

Unfortunately, this advantage
also indicates a disadvantage.
Like materials which are on the
shelves in hard copy, the CDs
are out of date as soon as they
are published. Therefore, the re-
searcher needs to take an addi-
tional step to bring the research
up to date.

dJust as you would check
pocket parts or use Shepard's
for an update, so must you also
update your CD-ROM research.
Once a search has been per-

formed on the CD-ROM portion
of the library, on-line updates
can be performed with the au-
tomatic menu-driven update
service providing access to cur-
rent materials not yet available
on CD-ROM discs.

The CD-ROM libraries allow a
researcher who is not a com-
puter whiz to search all of the
relevant documents in a partic-
ular topic area, and gain experi-
ence at electronic research. The
Westlaw/CD-ROM trainer will
even provide free training on

‘how to use the CD-ROM l-

braries.

Some practitioners may also
be interested to know that West
offers the CD-ROM libraries for
sale. According to Reed Weicks
of West, more and more Anchor-
age firms are supplementing
their own libraries with the CD-
ROM libraries, which not only
save them trips downtown to the
Law Library, but also save a

significant amount of shelf
space. In addition to the CDs
available at the Anchorage li-
brary, West also offers the
Delaware Corporation Library,
the BNA Tax Management Li-
brary, the Federal Taxation Li-
brary and the Federal Securities
Library in CD format.

If you are researching in
bankruptcy, government con-
tracts, or federal civil practice,
you may consider spending a lit-
tle extra time learning about
the CD-ROM libraries for more
efficient electronic legal re-
search in the future.

DIAL
800-478-7878

FOR CLE & BAR INFO

The Alaska Bar Association now
has an 800 information num-
ber thanks to the Alaska Bar
Foundation. The outgoing tape
message on this number gives
you the Bar office hours, ad-
dress, phone, fax, upcoming
CLEs, and other program infor-
mation-— such as the Bar Exam
and MPRE dates and locations.

Ifthereis other information that
you think would be helpful to
have on this tape, please call
Barbara Armstrong, CLE Direc-
tor, at the Bar office at 272-
7469. \
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Sorip FOuNDATIONS

On

April
Trustees of the Alaska Bar

24, 1992, the
Foundation awarded IOLTA -
grants for 1992-93. The recipi-
ents are:

The Alaska Pro Bono Pro-
gram. The Trustees provided
$165,000 to the APBP to allow
continuation of its provisioning
of legal services to the economi-
cally disadvantaged. The monies
are to be utilized to cover direct
program expenses including the
Elderlaw Project, which serves
low income Alaskans 60 years
old and older, and Tuesday
Night Bar Advice-Only and Pro
Se Clinics, which provide classes
on various legal needs, such as
wills, uncontested divorces, cus-
tody and support orders and
bankruptcy. APBP has a panel
of 920 Alaska attorneys or 59.6
percent of the Alaska Bar Asso-
ciation's membership. Two hun-

By Mary Hughes

dred and twenty-five non-attor-
ney professionals (doctors, court
reporters, translators, struc-
tural - engineers, accountants,
paralegal assistants and private
investigators) also volunteer
their  time. Over 7,000
hours/year are donated by pro-
fessionals. Approximately 1,200
Alaskans are served on a yearly
basis by APBP.

Catholic Social Services. A
$27,090 grant was awarded CSS
for its’ Immigration/Refugee
Program. Since many immi-
grants to Alaska, in addition to
other problems they face in at-
tempting to enter the United
States, speak little or no En-
glish, special assistance is re-
quired to understand immigra-
tion law. CSS provides legaliza-
tion assistance to potential im-

migrants of various nationalities

and religious backgrounds. The
breadth and depth of the pro-
gram includes: preparation and
presentation of cases before the

immigration judge; small claims ™

court filings; meetings with at-
torneys to interpret; filing of
complaints with the Equal
Rights Commission; preparation
of legalization and asylum ap-
peals; traffic court appearances;
and intervention in workers'
compensation cases. CSS em-
ploys a Legal Affairs Coordina-
tor to process over 1,000 re-
quests/year for assistance.
Anchorage Youth Court.
AYC received $40,000 from
IOLTA funds. The alternate
preadjudicatory system for An-
chorage youth is over four years
old. It allows juveniles accused
of breaking the law to submit
their case to the AYC, wherein
they are represented and judged

by their peers. Those that are
convicted within this system are
required to perform community
service; however, the wrongdo-
ing does not appear on a crimi-
nal record. AYC trains youth be-
tween the ages of 12 and 18 to
represent and judge their peers.
The course is ten weeks in
length and a bar examination
must be passed upon completion
to serve as bailiffs, clerks, pros-
ecuting and defense attorneys
and judges. _

A total funding of $232,090
from IOLTA monies was ‘autho-
rized. The grant applications
were, as they usually are, ex-
cellent. The IOLTA goals of pro-
visioning of legal services to the
disadvantaged and assisting in
the administration of justice
were achieved.

This is not his father's Oldsmobile. ..

My attraction to General Mo-
tors' vehicles started on the day
uncle Sherwood let me drive his
Pontiac Bonneville over Idaho's
White Bird Pass. After turning
over the keys, he laid down for a
nap on the Pontiac's spacious
back seat. It was great fun to
guide the car through White
Bird's slalom course. I would
have gotten the big cruiser up to

100 miles an hour if Uncle
hadn't fallen onto the floor while
we skidded through a hair-pin
turn. This was heady stuff for a
14-year-old accustomed to trav-
eling great distances in the back
of the family Studebaker
Champ.

My uncle overlooked his near
death experience when he saw a
gleam of genuine affection in my

* Discipline

D failed to contact him, he neg-
ligently failed to follow
appropriate  procedures for
withdrawal pursuant to DR 2-
110(A). Accordingly, Attorney X
remained attorney of record
when a default judgment was
later issued against D. In miti- !
gation, withdrawal would have |
been justified under DR 2-
11(CXIXd) had Attorney X
made the required request of the
court and the evidence sug-
gested that D, rather than At-
torney X, was the proximate
cause of the default judgment.
With the approval of the Disci-
plinary Board, Attorney X was
given a written private admoni-
tion for negligent violations of
DR 2-110(A) and 6-101(AX3).
Public reprimand

Attorney Chris A. Johansen
received a public reprimand for
neglecting a legal matter en-
trusted to him in violation of DR
DR 6-101(AX3). Mr. Johansen
represented plaintiffs in a per-
sonal injury action. Early in the
case, Mr. Johansen led plaintiffs
to believe that the case was
weak and should not be contin-
ued if discovery efforts proved
unsuccessful. Plaintiffs heard
nothing further from Mr. Jo-

Continued from page 16

hansen for two years, and as-
sumed the case had been
dropped. Instead, Mr. Johansen
continued to litigate the case to
an ultimate resolution against
plaintiffs. A judgment was en-
tered against plaintiffs for costs
and attorneys fees. During the
course of the litigation,.Mr. Jo-
hansen failed to keep his clients
adequately informed of impor-
tant events in their case, failed
to convey two separate settle-
ment offers, and made decisions
not to act on important or dis-
positive motions without prior
consultation with his clients. In
mitigation, Mr. Johansen admit-
ted his misconduct to the Bar
Association, expressed remorse,
and made full restitution to the
plaintiffs. The evidence indi-
cated that the problems were
due in part to inadequate office
staffing and procedures, which
have since been improved. Mr.
Johansen has had no prior dis-
cipline imposed by the Bar As-
sociation. The Disciplinary

Board approved a stipulation for

public reprimand, with the addi-
tional condition that Mr. Jo-
hansen take and pass

the MPRE.

By Dan Branch

or Chevy

eyes for the Pontiac. It was the
look of a boy doomed to see the
USA in some sort of General
Motors product.

After we returned to Lewiston
he took me out behind the house
to appreciate his '56 Buick. A
canvas cover had preserved the
shine on its two-tone finish and
the three chrome supernumer-
ary holes that decorated each
side of the car. He told me it was
mine. I just had to convince my
dad to go along. :

Like a fool I ran to my father
with the good news. He rejected
the plan.

"Son," he asked me, "why
would you want a Buick when in
a couple of years the family
Studebaker Lark will be yours?"
When I told him that the Stude-
baker was a box of wheels, he

~pulled out a tattered black and
white photograph from his wal-
let. It was a picture of two pre-
war sedans parked headlight to

headlight on a Montana moun-
tain road. Two young guys that
looked vaguely like my dad and
his brother Sherwood faced each
other in the photograph. He told
me that he and his brother had
bought the cars in the picture
with money from jobs at the

Kila silver mine. Uncle Sher-
wood bought the Buick and dad
purchased the Studebaker. They
have been arguing about cars
ever since. He finished his story
by telling me that "No son of
mine is going to drive home a
General Motors product.”

I am a baby boomer and brand
loyalty was a foreign concept.
Still, I went along with the fam-
ily GM boycott because my dad
was a great guy and Studebaker
‘went out of business before I
was old enough to apply for a
driver's license. On that sad
day, dad made us a Plymouth
family. Our first one was a blue
and white station wagon with
tail fins and a push button au-
tomatic transmission. For sheer
mass, the Plymouth was up
there with Mack Trucks. Dad
didn't like the Plymouth. Still,
he never said anything bad
about the car, even after the
trans blew out in Mojave leaving
us stranded in that desert town
for two days while the garage
guy sent to LA for parts.

I never owned a car of my own

Continued on page 20
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LOOK AT

WHAT WE'RE DOING
WITH 48%.

our participation in the

Alaska Bar Foundation’s

IOLTA program requires so
little. Just a few minutes at your
bank signing some forms. Then
you can forget it. Maybe forever.
At least for years.

In the meantime, the nickels,
dimes, and dollars generated as
interest on those small or short-
term trust accounts—combined
with hundreds of other IOLTA
contributions—will add up
quickly. Last year, with only
48% of Alaska’s law firms partic-
ipating, $260,000 were contrib-
uted to seven important projects.

With so little effort, so much
good was done. Think what we
could do if every law firm
participated. That's something
none ot us would forget.

Alaska Pro Bono Program

is jointly sponsored by Alaska Legal
Services Corporation and the Alaska Bar
Association. It is a statewide, nonprofit,
direct service program involving private
and public sector attorneys in the
delivery of free legal services to low
income Alaskans.

In 1991, $130,000 were provided for
free legal services for the economically
disadvantaged; for the Elderlaw project,
which serves Alaskans 60 years old or
older; for the Tuesday Night Bar Advice-
Only and Pro Se Clinics, which provide
classes on various legal needs, such as
wills, power of attorney, uncontested
divorces, custody and support orders, and
Chapter Seven bankruptcy; and for
appointments for low income pro se
plaintiffs filing U.S. District Court civil
cases.

Catholic Social Services

operates an Immigration/Refuge Program
which is the only program available in
Anchorage to aid immigrants with the
immigration laws. In 1991, $18,000 in
IOLTA funds were given to meet the
increased demand for legal services and
to create a part-time staff position to deal
with the numerous requests for
legalization and asylum.

Alaskan Aids
Assistance Association

is committed to providing legal help for
those infected with the HIV virus and
those suffering from the AIDS disease,
many of whom fear discrimination and
of which 81% are below the poverty line.
The IOLTA program provided $7000 to
assist this important organization with
legal case management.

Participating Law Firms as of January 1, 1992

Alaska Legal Services Corporation,P.C.
Artus, Choquette & Williams
Ashton & Dewey
Atkinson, Conway & Gagnon, Inc.
Joyce E. Bamberger
Bankston & McCollum, P.C.
Barokas & Martin
Batchelor, Murphy & Brinkman,P.C.
Baxter, Bruce, Brand & Rodriquez
Beaty, Draeger, Locke & Troll, P.C.
Birch, Horton, Bittner & Cherot
Bledsoe & Knutson, P.C.
Bogle & Gates
Boyko & Flansbur .
Bradbury, Bliss & Riordan
Frederic E. Brown, Atty. at Law
Burr, Pease & Kurtz, P.C.
Rex Lamont Butler, Esq.
C.A. Cook Company
Call, Barrett & Burbank
William B, Carey
Swan T. Ching
Nils Christiansen, Atty.
Clark, Walther & Flanigan
Bonnie J. Coghlan
Hoyt M. Cole, P.C.
Copeland, Landye, Bennett & Wolf
Coryell & Associates
Barbara R. Craver
Davis & Goerig, P.C.
Davis Wright Tremaine
Jill Dean
Delaney, Wiles, Hayes, Reitman & Brubaker, P.C
Dan E. Dennis, Attorney at Law
William F. Dewey, Atty.
Dillon & Findley
Loren Domke, P.C.
Ely & Havelock
Farleigh & Shamburek
Faulkner, Banfield, Doogan & Holmes
Thomas E. Fenton
Franklin D, Fleeks
Foley & Foley
Alexis G. Foote
Friedman & Bros.
Gaitan & Cusak
Walter H. Garretson, P.C.
Giannini & Associates
Gilmore & Doherty
Ehn C. Gissberg

avid E. Grashin & Asssociates
Gray, McLean, Cole & Razo P.C.
Brian Mark Gray, P.C.
Groh, Eggers & Price
Gruenberg & Clover
Patrick J. Gullufsen
Hagans, Brown, Gibbs & Moran
Richard L. Harren
Arthur Hauver
Hedland, Fleischer, Friedman, Brennan & Cooke
Richard C. Helgeson
Heller Ehrman White & McAuliffe
Hintze, Herrig & Wright
Hoge & Lekisch
Lee Holen
Holman Law Office
Houston & Henderson
Hughes, Thorsness, Gantz, Powell & Brundin
Kenneth P. Iacobus
Jamin, Ebell, Bolger & Gentry
Thom F. Janidlo X
Jermain, Dunnagan & Owens, P.C.
Michael Jungreis
Kalamarides & MacMillan
William W. Kantola
oseph L. Kashi

empgel, Huffman and Ginder, P.C.
G. Ro neg/ Kleedehn
Koval & Featherly, P.C.
Kenneth R. Lamb
Lane Powell Spears & Lubersky
Larson, Timbers & Van Winkle, Inc.
Law Firm of Donald F. Logan
Law Office of Daniel W. Allan
Law Office of C.R. Baldwin
Law Office of Arona S. Blachman
Law Office of Carol A. Brenckle
Law Office of Teresa Foster Brimner
Law Office of Patrick T. Brown
Law Office of Roger Brunner
Law Office of Mark Clayton Choate
Law Office of Alicemary L. Closuit
Law Office of Dan K. Coffey
Law Office of Gregory F. Cook
Law Office of Charles C. Coy
Law Office of John E. Duggan
Law Office of Richard D. Ellmers
Law Office of Richard H. Erlich
Law Office of James E. Fisher
Law Office of Maryann E. Foley
Law Office of William T. Ford
Law Office of Carl C. Frasure, II, Esq.
Law Office of Stephen F. Frost
Law Office of Stephen Greer
Law Office of Marc Grober
Law Office of Donna Habermann
Law Office of Alan J. Harper
Law Office of J. Glen Harper
Law Office of Kathleen Harrington
Law Office of Theresa Hillhouse
Law Office of Amrit Kaur Khalsa
Law Office of Robert W. Landau
Law Office of Kenneth Lebya
Law Office of Erik LeRo
Law Office of James W. McGowan
Law Office of John M. Murtagh
Law Office of Richard P. Newman
Law Office of Edward R. Niewohner
Law Office of Robert S. Noreen
Law Office of Paul E. Olson

Law Office of Michael J. Patterson
Law Office of F.P. Pettyjohn
Law Office of Teri L. Powers
Law Office of Colleen A. Ray
Law Office of Julian C. Rice
Law Office of Patrick G. Ross
Law Office of Patti J. Saunders
Law Office of Sandra K. Saville
Law Office of Ernest M. Schlereth
Law Office of R. Brock Shamberg
Law Office of Robert E. Stoller
Law Office of R.N. Sutliff
Law Office of Janet K. Tempel
Law Office of G. Nanette Thompson
Law Office of Vincent L. Usera
Law Office of Vincent Vitale, P.C.
Law Office of Frank J. Vondersaar
Law Office of Karl L. Walter, Jr.
Law Office of W. David Wee
Law Office of Thomas R. Wickwire
Law Office of Charles Winegarden
Law Office of Steve K. Yoshida, P.C.
Law Offices of Louis E. Agi
Law Offices of Christian N. Bataille
Law Offices of William Bixby
Law Offices of William J. Bonner
Law Offices of Robert C. Brink
Law Offices of Linda M. Cerro
Law Offices of Charles W. Coe
Law Offices of Kathryn Coleman
Law Offices of Glenn E. Cravez
Law Offices of Ronald E. Cummings, P.C.
Law Offices of Ralph B. Cushman
Law Offices of Robert B. Downes, P.C.
Law Offices of Deitra L. Ennis
Law Offices of David V. George
Law Offices of James B. Gottstein
Law Offices of Andrew Hemenway
Law Offices of John L. Hoffer, Jr.
Law Offices of Alan J. Hooper
Law Offices of David E. Kohfield
Law Offices of Charlene Lichtmann
Law Offices of Patrick J. McKa
Law Offices of William L. McNall
Law Offices of Dick L. Madson
Law Offices of A. Lee Petersen, P.C.
Law Offices of Janet D. Platt
Law Offices of Daniel T. Saluri
Law Offices of Gordon F. Schadt
Law Offices of Dana Robert Stoker
Law Offices of Tucker S. Thompson
Law Offices of Donna C. Willard
Law Offices of Richard J. Willoughby
Law Offices of Tonja Woelber
Law Offices of Thomas J. Yerbich
Le Doux & Le Doux
Karl Fulton Lehr, P.C.
Libbey & Suddock
Michael J. Lindeman, Atty. at Law
James S. Magoffin, Jr., Atty. at Law
David D. Mallet
Maloney & Haggart
Paul Mann II, Afty at Law
Martin, Bischoff, Templeton, Langslet & Hoffman
I. Jeffrey Mayhook
Dennis L. McCarty
McNall & Rankine, P.C.
Mendel & Huntington
Mestas & Schneider, P.C.
Miller, Joyner & Associates
Phil N. Nash, Atty. at Law
Thomas G. Nave
William E, Olmstead
Owens & Turner, P.C.
Parrish Law Office, A.P.C.
Pearson & Hanson
Perkins Coie
Stanley B. Pleninger
Tasha M. Porcello
Preston Thorgrimson Shidler Gates & Ellis
Chris Provost
Raven’s Win, Legl Service
Rice, Volland & Gleason, P.C.
Rllian C. Rice

obertson, Monagle & Eastaugh, P.C.
Arthur S. Robinson
Romo & Cole
Rose & Figura
Ruddy, Bradley & Kolkhorst, P.C.
Schanen Law Firm
Schendel & Callahan
Schleuss & McComas
Richard W. Shaffer
Roger W. Smith, Atty. at Law
Smith, Coe & Patterson
Sonoky, Chambers, Sachse, Miller & Munson
Stafford, Frey, Cooper & Stewart
Staley, DeLisio, Cook & Sherry, Inc.
}s‘mes T. StanleK Corg., P.C.

elvin M. Stephens, Il
Stump & Stump
Taylor & Hanlon, P.C.
Valerie M. Therrien, Atty. at Law
Colette G. Thompson
Michael A. Thomson, Atty. at Law
Richard S. Thwaites, Jr. Atty.
Torrisi & Snyder
Warren Tucker
Wade & De Young
Wadsworth & Associates
Wagstaff, Pope & Clocksin
David T. Walker
Daniel C. Wayne
Kevin A Wehru
Daniel W. Westerburg
Kirk Wickersham
Winfree & Hompesch, P.C.
Wohlforth, Argetsinger, Johnson & Brecht, P.C.
Clarke Logan Young Law Office
Ziegler, Cloudy, King & Peterson

Anchorage Youth Court

is a program in which youths are tried
by their peers without receiving a
criminal record. Through membership
in the Anchorage Youth Court (AYC)
Bar Association and participation in
AYC trials, the program offers young
people an understanding and awareness
of their legal responsibilities to society.
Those who have committed crimes are
given a chance for redress and erasing
their criminal record by participating in
community service projects. Students

in junior and senior high schools receive
training in representing and judging their
peers. The IOLTA program provided a
donation to this organization in 1991 in
the amount of $55,000.

Rural Alaska
Outreach Project

is an outgrowth of the Alaska Law-
Related Education Program and is
tailored to pilot law-related education in
rural Alaska. The goal is to help
secondary students develop an under-
standing of the United States legal
system and the skills necessary to be
responsible citizens. The program also
helps students gain practical experience
and one-on-one contact with law
enforcement personnel. In 1991, $22,000
were given to the project.

Women’s Education
& Leadership Forum

received $3000 for legal brochures
distributed at the Forum's annual
conference in March 1991, which was
co-hosted by Senator Ted Stevens. The
conference was non-political in nature
and provided networking opportunities
and educational information on topics of
universal concern to women, as well as
information on resources and options

" available to women.

Alaska Legal
Services Corporation

received an emergency grant of $25,250,
half in 1990 and half in 1991, which
allowed the Fairbanks office to remain at
then-current staffing levels.

For more information on the
IOLTA program and how you
can participate, call the Alaska
Bar Foundation at 272-7469.

Alaska Bar
Foundation

THINK WHAT WE COULD DO WITH 100%.



Continued from page 7
LEGAL PROFESSION

1. Law School Admission
Standards

The House defeated a resolution
of the Delaware State Bar Associa-
tion recommending that the ABA
establish an independent special
task force or committee to review
and evaluate the character and fit-
ness standards applied by law
schools in determining admission
and retention policies for students.
This measure called for an exami-
nation of the validity of Standard
503 of the ABA's Standards for the
Approval of Law Schools to deter-
mine whether it produces an over-
reliance by law schools on stan-
dardized tests such as the LSAT.
Opponents argued the proposal was
unduly burdensome and unwork-
able. They also disputed the allega-
tion that the LSAT is culturally bi-
ased.

2. Amendments to Standards
for Imposing Lawyer Sanctions

The House approved a resolution
by the Standing Committee on Pro-
fessional Discipline wurging the
adoption of the black letter
amendments dated February, 1992,
to the ABA Standards for Imposing
Lawyer Sanctions (1986). The rec-
ommended changes address certain
issues that have become apparent
after five years of greatly expanded
use of the Standards. Four stan-
dards are to be amended under this
resolution.

3. Law School Loans

The House approved a resolution
by the Law Student Division
recommending an amendment to
the Higher Education Act of 1986 to

permit a stud.nt to borrow up to
$10,000 undrr the Stafford Loan
Program. T} e current maximum is
$7,500. Tt: accompanying report
states that this level had been in ef-
fect since 1985.

4, Legal Assistant and Paralegal
Programs

The House approved a resolution
granting final approval, reapproval,
provisional approval and extending
final approval for specified legal
assistant and paralegal education
programs. It withdrew approval
from Widener University Paralegal
Program, Chester, Pennsylvania, as
the program has been discontinued.
5. Report of the Commission on
Evaluation of Disciplinary
Enforcement

The House considered in detail
the Report of the Commission
Evaluation of Disciplinary En-
forcement.. In adopting the recom-
mendations the ABA does so with
the understanding that the decision
to accept or modify the individual
recommendations rests with each
jurisdiction. The House voted as
follows:

a) It approved Recommendation 1
which provides that regulation of
the legal profession should remain
under the authority of the judicial
branch of government.

b) It approved Recommendation 2
which provides that the ABA
should continue to place the highest
priority on and should continue to
provide adequate funding and
staffing for activities to support
Judicial regulation and professional
responsibility. It calls for the ABA
to establish written policies to in-
sure the coordination of all of its
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« House takes action on standards

judicial regulation and professional
responsibility activities.

¢) The House approved Recom-
mendation 3 calling for the estab-
lishment of a system of regulation
of the legal profession which con-
sists of stated components intended
to expand the scope of public
protection.

d) The House approved Recom-
mendation 4 that each Court es-
tablish a Lawyer Practice Assis-
tance
Committee. This Committee is to
consider cases referred to it by the
disciplinary counsel and the court
and should assist lawyers volun-
‘tarily seeking assistance.

e) The House approved Recom-
mendation 5 that all jurisdictions
should structure their lawyer disci-

plinary systems so that its officials
are appointed by the highest court
of the jurisdiction or by other disci-
plinary officials who are appointed
by the Court. These officials should
possess sufficient independent au-
thority to conduct the lawyer disci-
pline function impartially, with cer-
tain measures listed to assure this.

f) The House approved Recom-
mendation 6, as amended, that dis-
ciplinary counsel be provided suffi-
cient authority for prosecutorial in-
dependence and discretion, and
further, that Courts should pro-
mulgate specifically listed rules
delineating the authority of
disciplinary counsel.

g) The House approved Recom-
mendation 7, as amended, provid-
ing for public access to disciplinary
information and proceedings after a
determination has been made that
probable cause exists to believe

misconduct occurred.

h) The Commission withdrew
Recommendation 8 that com-
plainants receive immunity from
civil suit for all good faith commu-
nications with the disciplinary
agency and all good faith state-
ments within the disciplinary pro-
ceedings. This action was taken in
light of the amendment to Recom-
mendation 7.

i) The House approved Recom-
mendation 9 outlining com-
plainants' rights in these proceed-
ings including notice of the status
at all stages, a seasonable opportu-
nity to rebut statements, and writ-
ten notification of the dismissal of
the complaint.

J) The House approved Re-
commendation 10 outlining proce-
dures to be adopted in lieu of disci-
pline for matters in which a
lawyer's actions constitute minor
misconduct, minor incompetence, or
minor neglect. i

k) The House approved Recom-
mendation 11, as amended, urging
all jurisdictions to adopt simplified,
expedited procedures to adjudicate
cases in which the alleged miscon-
duct warrants less than suspension
or disbarment or other restriction
on the right to practice. The rec-

ommendation includes specific pro-
visions to be included within the
expedited procedures.

1) The House approved Recom-
mendation 12 that the statewide
disciplinary board not review a
hearing committee determination
except upon request by the
disciplinary counsel or upon a

Continued on page 20

8 nominated for

Following its meeting in Anchor-
age on May 10-12, 1992, the Alaska
Judicial Council announced that
Jacob H. Allmaras, Paul Cossman,
Stephanie Joannides, Sigurd E.
Murphy, Stephanie Rhoades, John
A. Scukanec, Stephen J. Van Goor,
and James N. Wanamaker had
been nominated to fill two Anchor-
age District Court positions. The
Governor now has 45 days in which
to make the appointments from
these nominees.

Jacob H. Allmaras: Mr. All-
maras is 45 years old, an Alaska
resident for 16-2/3 years, and has
practiced law for 16-1/2 years. He
graduated from Creighton Univer-
sity in 1973 and is presently a pri-
vate practitioner in Anchorage.

Paul Cossman: Mr. Cossman is
36 years old, an Alaska resident for
6-1/2 years, and has practiced law
for 7-1/2 years. He graduated from
University of Oregon School of Law
in 1984 and is presently a private
practitioner in Anchorage.

Stephanie E. Joannides: Ms.
Joannides is 37 years old, an
Alaska resident for 8-3/4 years, and
has practiced law for 9 years. She
graduated from Gonzaga Univer-
sity Law School in 1981 and is

presently an assistant attorney .
. nated by the Council. The Judicial

general in Juneau.

Sigurd E. Murphy: Mr. Murphy
is 45 years old, an Alaska resident
for 19-3/4 years, and has practiced
law for 19-1/2 years. He graduated
from University of Southern Cali-
fornia Law School in 1972 and is
presently in private practice in An-
chorage. -

Stephanie Rhoades: Ms.
Rhoades is 33 years old, an Alaska
resident for 5-1/2 years, and has
practiced law for 5-1/2 years. She
graduated from Northeastern Uni-

district court

versity School of Law in 1986 and is

presently an assistant district at-
torney in Anchorage.
John A. Scukanec: Mr.

Scukanec is 41 years old, an Alaska
resident for 35-3/4 years, and has
practiced law for 14-1/2 years. He
graduated from Brigham Young
‘University in 1976 and is presently
an attorney with the Office of Spe-
cial Prosecutions and Appeals in
Anchorage.

Stephen J. Van Goor: Mr. Van
Goor is 42 years old, an Alaska
resident for 14-1/4 years, and has
practiced law for 16-1/2 years. He
graduated from University of
Kansas School of Law in 1975 and
is presently bar counsel for the
Alaska Bar Association.

James N. Wanamaker: Mr.
Wanamaker is 56 years old, an
Alaska resident for 30-1/2 years,
and has practiced law for 30-1/2
years. He graduated from Univer-
sity of Washington Law School in
1959 and is presently an assistant
attorney general in Anchorage.

The Judicial Council is required
by law to submit a list of names of
two or more qualified candidates
for each judicial vacancy to the
Governor. The Governor appoints a
judge from the candidates nomi-

Council uses written information
from the applicant, investigations,
a survey of Alaska Bar Association
members, public comment, refer-
ences and personal interviews to
make its nominations.

For more information, please con-
tact: William T. Cotton, Executive
Director, Alaska Judicial Council,
1029 W. Third Ave., Suite 201, An-
chorage, AK 99501. Ph: (907) 279-
2526.

e President's column

Continued from page 2

regulated.

There is no doubt that we can
choose to toss up our hands and
"let someone else do it." The
dollar and change per day that
would be saved by such a prac-
tice is truly penny wise, pound
foolish.

The question of being a self-
regulating body is the ultimate
focus. It is really no different
than buying insurance. Cer-
tainly if you have fire insurance
for your home, you keep it in ef-
fect whether you live there or

not. The alternatives are worse.
Those members who wish to
keep the structure of the Bar
Association available for them
should be required to pay for
that maintenance. For those in-
dividuals who do not wish the
Bar to continue in those activi-
ties and who will never take ad-
vantage of those activities
again, resignation from the Bar
is the answer.
John Murtagh
Anchorage Board Member

INTELLIQUEST

Providing Professional Criminal and Civil
Investigation Services for Attorneys

Including:
Personal Injury -
Skip Tracing - Locates
Divorce - Child Custody
Fixed and Mobile Surveillance

26 years federal investigative experience - references on request

272-2949

MAIL: P.O. BOX 211956, ANCHORAGE, AK 99521-1956 FAX: (907) 272-7753

Product Liability
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 House of Delegates mid-winter actions

Continued from page 19

majority vote of the Board. It also
limits judicial review both as to the
situations in which it hears cases
and in the scope of its review.

m) The House approved Recom-
mendation 13 calling for the imme-
diate interim suspension of a
lawyer upon a finding that the
lawyer poses a substantial threat of
serious harm to the public.

n) The House  approved
Recommendation 14 that the Court
insure that adequate funding and
staffing be provided the disci-
plinary agency so that its work is
carried out promptly, thoroughly
and efficiently.

o) The House approved Recom-
mendation 15 that each jurisdiction
keep specified case load and time
statistics to assist in determining
the need for additional staff and
resources. It also calls for the de-
velopment of standards for staffing
levels, case load, case processing
time and compensation levels for
professional and support staff.

p) The House approved Recom-
mendation 16 that disciplinary
counsel have sufficient staff and
resources to be able to use field
investigators to full investigate
complaints and to be . able to
regularly monitor sources of public
information.

q@) The House aepproved Recom-
mendation 17 as amended that the
Court authorize the audit of lawyer
trust accounts selected at random
without having grounds to believe

misconduct has occurred, and also
‘providing appropriate procedural
safeguards.

r) The House approved Recom-
mendation 18 that the Court adopt
a fee arbitration rule that places
the burden of proof on the attorney
of all facts in the absence of a writ-
ten fee agreement or a continuing

relationship in which the fee
agreement has otherwise been es-
tablished.

s) The House approved Recom-
mendation 19 that the ABA con-
tinue studies to determine whether
malpractice insurance coverage and
mandatory coverage be the subject
of a model program and rule.

t) The House approved Recom-
mendation 20 that orders of dis-
barment and suspension be effec-
tive on a date 15 days after the or-
der except where the Court finds
that immediate disbarment or sus-
pension is necessary to protect the
public.

u) The House approved Rec-
ommendation 21 that the ABA pro-
vide or seek adequate funding to
automate the dissemination of re-
ciprocal discipline information by
means of electronic data processing
and telecommunications to allow
such means of access to the Na-
tional Discipline Data Bank, and to
create an ability through such
means to cross-check jurisdictions'
rosters of licensed lawyers against
the Bank. It also calls for the dis-
semination of the Bank's listing of

contents to disciplinary officials
quarterly or semi-annually.

v) The House approved Recom-
mendation 22 that the ABA and
appropriate officials in each
jurisdiction should establish a
system of assigning a universal
identification number to each
lawyer licensed to practice law.
LIBRARY OF CONGRESS

The House approved a resolu-
tion that the Library of Congress
continue to be arranged in two de-
partments, and that any reorgani-
zation of the Library not change the
status of the Law Library as a De-
partment or in any manner alter its
status, autonomy or function. It
further encourages and supports
the creation of a National Law Li-
brary through Congressional legis-
lation which would include the pre-
sent Law Library of the Library of
Congress.

PROBATE LLAW MATTER

The House approved a resolution

approving the Uniform Probate

Code Article II - Intestacy, Wills
and Donative Transfers (1990) by
the National Conference of
Commissioners on Uniform State
Laws as an appropriate Article
(Act) for those states desiring to
adopt the substantive law sug-
gested therein. This revision
reflects a recommitment of the UPC
to family protection, to reducing the
risk of technical invalidation of
wills, and to harmonizing rules of

presumed intention for probate and
non-probate transfers of property at
death.
TAXATION LAW MATTERS

The House approved a resolution
by the Section of Taxation urging
Congress to follow certain specified
principles to minimize the adverse
effects of "retroactive" tax legisla-
tion. The proponents recognize that
virtually all tax legislation will con-
tain some "factors akin to retroac-
tivity". This resolution does not
take a strict stance against retroac-
tive legislation, but urges Congress
to consider transition relief as a
remedy for ameliorating the
retroactive effects of tax legislation
in appropriate cases.
ZONING LAW MATTER

The House approved a resolution
urging the adoption of legislation
prohibiting initiative or referendum
in site specific zoning cases. It fur-
ther urges that, in states or territo-
ries which have the right to
initiative and referendum, specific
steps be taken to resolve any incon-
sistency which might arise when
such a proposal is placed on a ballot
that is in conflict with a com-
munity's land use plan.

FAX machines use increases

The use of fax machines to
transmit documents in connec-
tion with court proceedings has

=

STEIN

“Glue it to me atraight, Doc, How many more
bitladle Aoure do [ have lefi?™

Anchorage attorney Drew Peterson’s
fax cover sheet.

now moved into the mainstream
in a very short period of time,
from its early pioneer begin-
nings just a few years ago. In
Minnesota, for example, attor-
neys may file any document by
fax with the court or with fellow
lawyers. Many states now au-
thorize the use of fax, including

California, Colorado, Idaho,
Florida, Michigan, Missouri,
Nevada, New York, Oregon,

South Dakota, and Washington,
to name a few. Most states that
use fax for court business now
allow the fax to serve as the
original document.

The more common use of fax
has brought up other questions
that must now be addressed; for
example, examination as to how
to make fax use most practical

IN MEMORIAM

J. Gerald Williams,

May 11, 1992

Harold J. Butcher

May 5, 1992

Courtland Hirschi

April 18, 1992

w uierks omces. Another issue
facing the court is determining
the best method for collecting
fees on faxed documents. States
are experimenting with use of
900 numbers and credit cards
for fee collection. Many jurisdic-
tions are also developing court
rules to control the fax process.

The foregoing article was distributed by the
National Center for State Courts and the State
Justice Institute. The organizations compile
the annual "Report on Trends in the State
Courts,” where 98 percent of cases are heard.
Other trends will be covered in future issues of
the Bar Rag.

Notice
Proposed Bylaw Change
re Civil Rule 81 Fee

The Board of Governors is
proposing the following
change to the Association
Bylaws. Please send any
comments to  Deborah
ORegan at the Bar office.

Article III. Section 4. RE-
QUIRED FEE FOR
OTHER ATTORNEYS. The
required fee for other attor-
neys under Civil Rule 81
(aX2)is $100.

- Cars
Continued from page 17

until I left home after law
school. Before then I spent most
of my road time behind the
wheel of the family's '64 VW
bug. I think dad bought the lit-
tle sedan because Chrysler was
in the middle of a bad five year
plan. He also liked the fact that
the bug looked a little like a pre-
war Studebaker.

After taking the bar exam in
my home state I moved to

Bethel—the hub city for
Alaska's Yukon Kuskokwim
Delta. There, with real money in
my pocket for the first time and
thousands of miles between my-
self and dad, I bought my first
car. It was a 1958 Chevrolet side
step Pickup Truck. Twenty
years before the owner of the
Oscarville Trading Post had
shipped it to Bethel on a Seattle
barge. He used it to haul seal
pokes and other staples to and

from the trading post.

A couple of years after I
bought the pickup, dad an-
nounced a visit to Bethel. I had
to tell him about the Chevy. He
didn't take the news well but he
didn't cancel his trip. I drove the
Chevy out to the airport to pick
him up on the day he arrived for
the visit. He wouldn't ride in it
until he had tied a Volkswagen
symbol onto the engine hood.

There have been other
Chevrolet trucks in my life. I am
driving a '66 sidestep pickup
now. Rust is doing some heavy.
damage to the body and I just
dropped $500 into the front end.
It's time to get a new vehicle. It
won't be a General Motors prod-
uct this time. They just haven't
been the same since liters re-
placed cubic inches as the mea-
surement of engine size. I think
I might buy a Toyota. Dad
would like that.



By BoB GIBBINS

In 1984, a San Francisco federal
court case set the stage for a dis-
play of the potential of protective
orders to delay government regula-
tion and conceal threats to public
health. It provides a potent look at
the workings of secrecy in litiga-
tion-and clearly reflects why de-
termined action is essential to re-
store balance to America's justice
system. (For another view, see
Arthur Miller's "Private Lives or
Public Access,” August 1991 ABA
Journal, page 64.)

That case, Stern v. Dow Corning
Corp. (U.S. Dist. Ct., N.D. Cal., No.
C83-2348), involved silicone breast
implants used in reconstructive
surgery. The jury rendered a ver-
dict for the plaintiff on her com-
plaint that the manufacturer com-
mitted fraud and failed to warn of
the potential for severe side effects.
The case was settled while on ap-
peal.

After Stern was concluded, a pro-
tective order demanded by the im-
plant manufacturer. remained in
force. It prohibited the plaintiff's
attorneys and expert witnesses
from telling government regulators
or anyone else what the discovery
documents showed about safety
tests of the product.

Even at a 1988 U.S. Food and
Drug Administration hearing held
to consider requiring implant man-
ufacturers to demonstrate safety, a
Stern attorney subject to that pro-
tective order was unable to disclose
information about clinical or ani-
mal tests.

A medical school professor who
examined more than a dozen breast
implant litigation files has been
similarly prohibited, by protective
orders in very case, from sharing
his knowledge of tests with FDA or
congressional investigators. Here
is an example of a publicly funded
inquiry of a possibly dangerous
product; yet a medical school
professor is legally gagged through
a process funded by taxpayers.

The protective-order strategy was-
used by several manufacturers, and
it bought them time. Manufactur-
ers produced and sold implants for
at lest six years after the Stern
verdict, until the FDA took its first
look at the companies’ clinical data
in 1991.

The agency concluded that no test
results submitted by any manufac-
turer demonstrated the safety of
implants, and one manufacturer
has since recalled its entire line
and announced its withdrawal from
the breast implant market. But
while the FDA vacillated and nu-
merous product liability cases were
settled with confidentiality
"agreements” and protective orders,
150,000 new patients received im-
plants each year.

Secrecy devices have been used
increasingly in litigation during the
past decade. A comprehensive new
study of products liability litigation
involving punitive damages awards
revealed a marked increase in the
use of confidential settlements after
1986. Conducted by professors
Michael Rustad of Suffolk Univer-
sity Law School and Thomas

Koenig of Northeastern University, .

the study examined a quarter-cen-
tury of data.

Recent litigation involving the
prescription sleeping medication
Halcion further shows how secrecy,
along with lax pharmaceutical reg-
ulation, multiplies consumer risks.

In 1989 a blanket protective order
was entered in Grundberg v. The

Upjohn Co. (U.S. Dist. Ct., D. Utah,
No. C89-274), a case that alleged
severe, unpredictable mood changes
caused by this drug now used by
several million Americans. The
Grundberg protective order effec-
tively made all documents produced
by the defendant confidential and
required their return or destruction
following the conclusion of the law-
suit. But shortly after Grundberg
was settled, Halcion's manufac-
turer acknowledged that -clinical
data submitted to the FDA during
the drug approval process were in-
complete.

As it stands, the Grundberg pro-
tective order leaves an -unknown
number of patients and doctors
wondering what caused side effects.
Considering that the plaintiff in
Grundberg had killed her own
mother (although charges against
her were dismissed because of in-
voluntary intoxication with Hal-
cion), access to complete informa-
tion is crucial. A consumer organi-
zation is now asking the court to
modify the protective order.

Other examples of the threat
posed by secrecy are, unfortunately,
not hard to come by:

¢ A patient with a Shiley artificial
heart valve is unable to learn of the
danger that the device's mechanism
may fracture. She dies when the
valve fails, and her husband later
learns that the manufacturer secretly
settled litigation brought by other
victims years before.

In part through that practice, the
company avoids the notoriety that
could have led to earlier warning of
patients and/or withdrawal of the
valves from the market.

A congressional investigative re-
port ("The Bjork-Shiley Heart
Valve: Earn as You Learn," House
Subcommittee on Oversight and
Investigations, Committee on En-
ergy and Commerce, 2/90) cites
"numerous instances" of deaths
that might have been avoided had
patients and doctors been aware of
the danger earlier. Barbee v. Shi-
ley, Inc. (claim was settled in 1989
without filing complaint).

* The widow of a police officer killed

in the crash of a traffic-control plane

is denied discovery of evidence of the

airplane's design defect because of a

confidential settlement "agreement’

in another case. The aircraft type is
still in use. Turnberger v. Cessna

Aircraft Co., Broward Cty., Fla., 17th

Jud. Cir. Ct., No. 83-12392.

* A scientist who herself suffered a
potentially fatal allergic reaction to a
painkiller-later with drawn from the
market-discovers that other victims
were similarly affected several years
earlier but were sworn to secrecy.
She also discovers that some confi-
dential settlement "agreements" even
prohibited discussion of adverse reac-
tions in scientific journals. Davis v.
MecNeilab, Inc., U.S. Dist. Ct., D.C.,
85-CV-3972 (case settled in 1986).

While private matters having no
public impact and true trade se-
crets justify confidentiality, it is in-
consistent with the impartial ad-
ministration of justice for a publicly
created and maintained legal sys-
tem to help hide responsibility for
misconduct.

Events that lead to litigation of-
ten have an impact well beyond the

 immediate parties, and that impact

can be deadly. In today's age of
mass manufacturing and distribu-
tion, a dispute brought before a
court can involve a potentially life-
threatening hazard that already
may have affected thousands of
citizens, and may affect even more
in the future.
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Secrecy in litigation: Public protection or injustice”

Confidentiality "agreements" in
products liability cases can keep in-
formation about the dangers of de-
fective products from coming to the
attention of government regulators,
the news media and others who
could alert the public.

And in medical negligence cases,
the doctors alleged to have caused
an injury may well have other pa-
tients undergoing the same proce-
dures. Secret settlements and
sealed files can enable physicians
to keep practicing without having
to account for substandard care.
The same concerns apply to injuri-
ous behavior in other professions.

In fact, in all types of tort litiga-

tion, both the deterrent and com-
pensation functions of the civil jus-
tice system can be stifled by se-
crecy. Beyond leaving past victims
ignorant of the cause of their in-
juries and future victims vulnera-
ble, secrecy also can make it more
difficult for victims to prepare and
prove their cases.

Secrecy can make it more likely
that critical evidence will be con-
cealed or destroyed without ever
being discovered.

A legal system that functions in
this way is out of balance, which is
why there is growing support for
changes in court rules and proce-
dures to eliminate unwarranted se-
crecy. Those who advocate such
change seek a fairer balance be-
tween privacy and property rights
on one side, and public health and
safety on the other. Restoring lost
balance also could help to reduce
injuries and resulting litigation. T
he imbalance in the tort litigation
system is rooted in abuses of oth-
erwise legitimate rights. The liti-
gation playing field was level when
the Federal Rules of Civil Proce-
dure and other similar reforms of
litigation practice were inaugu-
rated in the 1930s. The system at
that time provided protection for
truly personal information (the rea-
sons why a divorce was sought, or
why child custody was refused) and
true trade secrets (chemical for-
mulae, manufacturing methods,
and details of distribution net-
works).

Some segments of the legal com-
munity now attempt to protect
classes of information that go well
beyond the original plan. They are
advised to misuse the "trade secret”
and "privacy” labels, claiming spe-
cial protection for information
never intended to have confidential
status under the rules of civil pro-
cedures, and claiming corporate
privacy rights never recognized by
American law.

From this attempt to expand the
idea of protected information into
new areas, there has developed a
well-known arsenal of devices in-
tended to protect wrongdoers:

¢ "Agreements" that prohibit dis-
closure of the compensation paid in a
settlement, the names of the parties,
and sometimes even the fact that liti-
gation occurred;
* Sealed court files that can conceal
the very existence of the lawsuit;
* Protective orders that require the
return or destruction of discovery in-
formation after the termination of the
litigation, and prohibit sharing dis-
covery material with other attorneys
handling similar cases or with gov-
ernment agencies; and

* Prohibitions against attorneys

handling similar cases in the future.

New secrecy strategies are still
emerging. In medical malpractice
cases, for instance, negotiated dis-
missals of individual physicians
have been used to keep the doctors'
names out of the federal govern-
ment's data bank of malpractice
verdicts and settlements, thus
thwarting an important public pol-
icy.

Secrecy proponents argue that
confidentiality makes litigation go
more smoothly and promotes early
settlement, and indeed it may -
when the advocates of secrecy get
their way.

But secrecy also can delay the
resolution of litigation, consume
large amounts of lawyers' time, and
strain the courts' capacity to move
cases toward a conclusion - as
shown by a recent federal court
opinion in Wauchop v. Domino’s
Pizza, Inc. (U.S. Dist. Ct., S.D. Ind.,
No. S90-496). The plaintiffs in
Wauchop sought information on the
corporation's promise to deliver
food by car in 30 minutes or less,
arguing that the policy may have
led to an auto collision.

The defendants demanded that
much of the discovery material re-
quested by the plaintiffs be pro-
tected against further disclosure.
The court concluded that secrecy
was not justified for most cate-
gories of the material, but the de-
fendants' demand for a protective
order forced the court to read mo-
tions, review and analyze numer-
ous discovery requests, and render
its conclusions in an opinion and
order more than 30 pages long.
The judge properly lamented that
the federal rules on discovery
"should be self-executing through
the cooperation of counsel."

To stabilize this out-of-balance
system and counteract the harm

Continued on page 24

REPRESENTING KONA, HAWAII
SUCCESSFULLY FOR 25 YEARS

Particularly in Real Estate & Probate Matters

We are very pleased to provide the services of

GARY VANCIL

formerly Assistant Attorney General, State of Alaska
and in private practice in Alaska for many years.

DAVID E. SMITH

WALLACE H. GALLUP JR.

ATTORNEYS AT LAW
A LAW CORPORATION

(808) 329-3551

Hualalai Center, P.O.Box 1837, Kailua-Kona, Hawaii 96745

LARS ISAACSON

GARY W. VANCIL

MARK Van PERNIS

MEMBER, AMERICAN
TRIAL LAWYERS ASSOCIATION

VanPERNIS



Page 22 - The Alaska Bar Rag May-June, 1992

Another view of dues from inactive bar

BY BRUCE ABRAMSON

The Board of Governors dou-
bled fees on inactives last year
as a political gambit: inactives
cannot vote, while the actives,
the Board believed, would raise
hell if they were told the truth
about the deficit. Despite all
those Bar Rag articles about
the budget, the Board has yet to
level with the Bar about deficits
and fee increases.

For over a year now the Board
has been in litigation over the
inactive fee increase. The
Supreme Court is put in an
awkward position because it
wears two hats. In addition to
its traditional judicial role, it is
also the supervisor of the Board.
As supervisor, the Court must
make a political decision in an
unequal battle between the
Board (and voting actives) and
nonvoting inactives. Both the
Board and the Court have with-
held information the Bar needs
to exercise self-government.

If all this is news to you, read

on.
The deficit

This much the Board has dis-
closed. In 1990, the Board be-
came concerned over the size of
its budget deficit. Its large cash
reserve was being rapidly de-
pleted. The Board responded by
doubling the inactive fee, leav-
ing the active fee at the 1981
level. Revenue from the inactive
increase would allow a slower
spend-down of the cash reserve.

What the Board has not dis-
closed are the specific decisions
it made which caused the
deficit, and why it doubled the
inactive fee, and why it left the
active fee untouched. Discovery
during litigation over the
inactive fee revealed what the
Board has not.

The cause of the large budget
deficit is the Board's decision to
provide four services without
charging user-fees sufficient to
cover costs. The Board has not
disclosed, with one exception,
these deficit-spending decisions:
(1) Admissions, $75,000 deficit
in 1991 ; (2) CLE, $75,000; (3)
the Northern Justice Confer-
ence, $35,000 (this is the one
figure that the Board has dis-
closed); (4) Discipline, running
about 25 percent of the budget:
although the Board has author-
ity to impose costs on disciplined
attorneys, it chooses not to do
so. (The Bar's disciplinary ex-
penses are only for the salaries
of Bar counsel and staff; all
other costs are borne by the
public through appropriations to
the Supreme Court.)

The politics

Why hasn't the Board explic-
itly told the membership about
these deficit-spending decisions?
And what have those decisions
to do with the singling out of in-
actives for a double fee increase?
Transcripts of the 1990 budget
meeting tell the story. As one
board member bluntly stated:

We've got almost $150,000 in

proposed deficits in two areas

where the members may not want
us to run deficits. I mean

certain

CLE...(and) admission...I think a

significant number of the mem-

bers don't want to subsidize
this...I would like to know from
the members whether or not they
want admissions, CLE to balance
out..And I think most of the
members would rather have some
sort of assessment on discipline
matters.

Another Board member ex-
plained that actives would not
tolerate a fee increase as long as
the Bar had a large cash
surplus: "It's a slush fund, and
that's basically the way it's
termed by most of the people out
in the sticks." Another member
said that if the Board attempted
to raise active fees, "People
would squawk like hell."

The Board was in a bind: How
can it keep providing services to
actives without significantly in-
creasing user-fees? How can it
kept the actives from
"squawking"? And how can it
keep the cash surplus from be-
ing rapidly depleted? The Board
devised a two-part strategy:
launch a campaign to soften up
the actives for a fee increase in
the next two or three years, and
immediately raise fees on inac-
tives. (Inactives cannot
"squawk": they cannot vote, 88
percent live out-of-state.)

The fiduciary duty

The Board's budget jam strat-
egy lost sight of two separate
fiduciary duties. First, the
Board exploited political power
over the nonvoting inactives.
Second, during its softening-up
campaign, the Board withheld
basic information about its
deficit-causing decisions.
Self-government

For the legal profession to ex-
ercise  self-government, the
members of the Bar need one
thing: information. Everyone
appreciates the hours the Board
members put in to serve us. We
are a small Bar, and the Board
members are our friends and
colleagues. But that does not
mean that fiduciary duties can
be dispensed with. To the con-
trary: our greater trust means
we are less skeptical about what
we are told. More, not less, can-
dor is called for.

Did the Board ever get around
to asking the voting members
whether they wanted to use an-
nual dues to subsidize admis-
sions, CLE, and discipline? Look
again at the Board's survey
"regarding the continuation of

services," and the
writeup of the survey in the
September 1991 issue. No ques-
tions about these three subsi-
dies were asked. (Inactives did
not even get this survey, al-
though their fees support all
services.) Did the Board ever
disclose the financial details
necessary for the members to
make any decisions on subsi-
dies? Every member can reread
the Bar Rag issues from the
past year and a half and judge
the Board's lack of candor.

How far has the Board gone in
withholding information that
the membership needs for self-

government? For over a year the
Board has been in litigation over
the inactive fee increase. This
litigation alleges the Board
abused its power. Do inactive
and active members have an in-
terest in being told by the Board
of the existence of this litiga-
tion?

Both inactive and active fees
pay for the Bar Rag, the pri-
mary purpose of which is for the
Bar Association to keep its
members informed of matters of
importance. The Board used in-
active fees to defend its increase
of the inactive fee. Furthermore,
the Board defended itself
against breach of fiduciary du-
ties in the name of the member-
ship. In a self-governing Bar, ac-
tive members have the right to
control litigation, either through
instructions to the Board or by
changing the Board. To do this,
active members must know
about litigation while it is
pending, not afterwards.

The litigation over the inactive
fee increase has raised another
problem which affects the ability
of the profession to exercise self-
government: the  Supreme
Court's role of supervisor of the
Board. Before this problem of
self-government is discussed,
here are some highlights of the
case.

UPDATE

The Alaska Supreme Court
in March issued two orders in
the cases referenced in this
article, titled Abramson et al,
which were filed in February,
1992. The orders read as
follows:

"It is ordered: The petition
for rehearing, filed by Bruce
Abramson of Feb. 18, 1992, is.
denied. Entered by direction
of the Supreme Court on
March 26, 1992."

"It is ordered: Motion for
written opinion, filed by
Bruce Abramson on Feb. 18,
1992 is denied. Entered by
direction of an individual
justice on March 3, 1992."

The litigation

When the Board doubled the
inactive fee, I declined to pay,
protesting not only taxation
without representation, but also
the Board's targeting of inac-
tives to avoid political risks of
increasing fees on actives. The
Board petitioned the Supreme
Court for suspension. Two out-
of-state inactives who paid un-
der protest, Mr. Mullaney and
Mr. Eustis, intervened.

We filed a motion for summary
judgment breaking down the
political targeting problem into
five issues: (1) Taxation without
representation (See Mr. Mu-
laney's article in the last issue);
(2) The Board's political target-
ing of a nonvoting minority vio-
lates due process and equal pro-
tection; (3) Since inactives are
barred from self-government,
forcing them to subsidize a

mandatory Bar violates freedom
of association and speech; (4)
Under the Bar Act, inactives are
only nominal members (they
cannot practice law, vote, or
hold office); since the Act re-
quires that fees be "consistent
with" the Bar Act, nominal
members must be limited to a
nominal, or record keeping fee;
:5) Since 88 percent of the inac-
tives are nonresidents, the po-
litical targeting of inactives vi-
solates federal privileges and
immunities.

The inactive fee increase was
also challenged because three of
the Board's deficit-creating deci-
sions were ultra vires. A look at
the Board's sources of authority,
the Bar Act and the Bar Rules,
shows that the Board exceeded
its powers in three areas: (1)
The Board has no authority to
put on CLE courses (it can only
make recommendations on CLE
rules); (2) The Board had no au-
thority to put on the Northern
Justice Conference; (3) The
Board cannot pass costs of non-
members' admissions on to the
membership. (In controlling
admissions, the Supreme Court
has delegated to the Board the
authority to set an applicant
user-fee. By contrast, charging
X to pay for a government ser-
vice to Y is a tax. The Court has
never enacted a Bar Rule which
imposes a legal obligation on
members to pay for this gov-
ernment service.) For some of
these activities the Board may
have been relying on the By-
laws. But bylaws, being regula-
tions of a government instru-
mentality, cannot expand the
Board's authority beyond those
in its charters.

The two hats of the Supreme
Court

The Board acts on authority
delegated by the Supreme
Court. In hearing litigation
against the Board, the Court
wears two hats: one supervisory,
the other judicial. In the past
when the Board has been sued
for violating due process, the
Court has always used its su-
pervisory, not judicial, authority
to reverse the Board. The Court
is the Political head of the Bar,
and it can enhance or diminish
the Bar's self-government by
both its substantive decisions
and its process.

In this litigation, the Court
must decide in its judicial role
whether the Board acted within
the law in raising the inactive
fee. But in its supervisory role,
the Court makes a political deci-
sion. Two groups under its su-
pervision are fighting in an un-
equal battle: one group wields
all the power, the other group
holds none. At what point will
the supervisor draw the line
prohibiting its delagees from
running up expenses and then
passing those expenses off on
those who are powerless? This
supervisory decision is political,
not legal.

Continued on page 23
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The question of ultra vires ex-
penses is even more tricky for a
court wearing two hats. When
an agent exceeds its authority,
the supervisor must consider
the financial and political con-
sequences of those actions as it
handles the crisis. If the Board
were an Executive Branch
agency (or a private organiza-
tion), the Court would ignore
these considerations as it per-
forms its traditional judicial role
of interpreting the law. But
what does it do when it wears
two hats?

How the Court has handled
each of its two roles, and how it
has reconciled them, we shall
perhaps never know. The Court
denied the inactives' motion for
summary judgment without
written opinion.

The Court was asked to write
an opinion. It was argued that a
statement of what the Court has
decided and why, on each of the
litigated issues, is needed by the
profession to exercise self-gov-
ernment. For example, when the
Board requires members to sub-
sidize applicants' admissions, it
has made a tax decision. But
was it the Legislature or the
Court that made the prior politi-
cal decision that members, and

not just applicants, should bear
this government expense? That
is, which specific statute or Bar
Rule made the delegation?

If the Court does not explain
where the Board's authority
comes from, then the members
lack information needed for self-
government: What specifically
would the members have to
change if they wanted a change?
A statute? Bar Rule? Board
members? Bylaw?

What? If the Court made the
tax decision using its supervi-
sory powers, did it do so as a re-
action to the litigation, that is,
did the Court impose a retroac-
tive tax? If so, the members
should be told this as well.

The same can be said for each
of the issues raised in the litiga-
tion. To the degree that gov-
erning officials withhold infor-
mation from those they govern,
self-government-government is
denied.

The Court has declined to
write an opinion.

What's next?

In exercising self-government,
three basic decisions now face
the active members. One is the
process question: What degree of
fiduciary duty — of candor —
shall be demanded of Board
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« What's fair for inactive members and others?

members? Another is priorities:
What services are important
enough to the actives that they
are willing to pay for them, in
user-fees or dues? Third is the

fairness question regarding
nonvoting, nonpracticing,
mostly -out-of-state inactives:

What expenses are legitimately
"theirs"? What is the fair way to
answer that question given that
inactives are a disenfranchised
minority?

What is most at stake for the
bar is not money. If the inactive
fee had been reduced to a.nomi-
nal $15 record keeping fee, then
the active fee would needed to
have been raised by a mere $25.
What is at stake is best de-
scribed by the author Martin
Mayer:

A layman, McGeorge Bundy, once

suggested...that "the fundamental

function of the law is to prevent
the natural unfairness of human
society from becoming intolera-
ble." What we value in the best of
the lawyers is not their technical
skill, their ability to manipulate
the system, but their feelings of
fairness, for the realities of a con-
- flict not only of interests but of
principles. Lawyers themselves,
off duty, usually reserve their
highest respect for other lawyers
who radiate this sense of equity.

Lawyer claims corruption

Thank you for setting up a
Blue Ribbon Commission on
Dues and Fees and for sending
me a copy of the Commission's
report. The report calls forth
these questions:

Is there any reason at all to
think the Commission and its
Report are not corrupt? Do we
have any reason at all to think
that the Bar Association itself is
not corrupt?

If—as our Bar Association
representative reports—only
those who attend the convention
can vote, doesn't that give an
undue influence to Anchorage
members, who have no travel
expenses this time around? If
only those who attend the con-
vention can vote, doesn't that
disenfranchise those who cannot
afford to attend?

So if it is true that only those
who attend the convention can
vote, doesn't that corrupt the le-
gitimacy of the Bar Association?

Doesn't the Report itself state
that Anchorage lawyers use
CLEs more than non-Anchorage
lawyers? And doesn't the Report
itself also state that CLEs are
subsidized by the Association?

Then the logical result is that
non-Anchorage lawyers are sub-
sidizing the taking of CLEs by
Anchorage lawyers.

But the subsistence reports of
U.S. Fish and Wildlife Service
show that the rural areas of
Alaska have a lower income

than do.the urban areas.

So that means that rural low-
income lawyers are subsidizing
the tak.ag of CLEs by high-in-
come Anchorage lawyers.

Is this not the height of cor-
ruption, especially when com-
bined with the rule that only
those attending a convention in
Anchorage—no travel costs to
Anchorage lawyers, high cost to
others—can vote on the issue?

So  subsidized Anchorage
lawyers have no travel cost to
attend to vote on subsidies and
dues, but one must attend to
vote? And the Commission
(dishonestly?) says this is not a
question of equity or of preferen-
tial treatment to Anchorage at-
torneys? Yes, it is.

If members don't want to pay
the full cost of CLEs, lower the
cost of CLEs and reduce their
number. The members voted
NOT to have mandatory CLEs,
so subsidizing CLEs remains
corrupt because the subsidy at-
tempts to "hook" members into
CLEs despite their vote. But
non-Anchorage lawyers aren't
biting. -

Award the Commission a
Black Ribbon. Please change
your voting rule to allow all
members to vote on dues,
whether they attend the conven-
tion or not.

Remove subsidies from CLEs.
Revise the Bar Rag by ending
space-consuming expensive hu-
mor and ‘features' (wine,

Another angry dues letter

movies, romance, cartoons, T.V.
Bar); sell more advertising in-
stead. Cut discipline staff by
eliminating solicitation and ad-
vertising rules (made anachro-
nistic by Bates). Cut expenses
instead of increasing revenues-
dues-fees. End Conventions and
do all business by mail—as you
mostly do already.

Your Commission is mistaken
in its intents and purposes. Re-
ject their report. Make the

changes suggested here—and
others—to avoid dues increases.
Joseph A. Sonneman

How the legal profession han-
dles self-government shapes our
reputation in the community.
And perhaps even the amount of
self-government the public will
permit us to enjoy.

From the public's viewpoint,
admissions, discipline, and CLE
are consumer protection matters
that our self-governance re-
moves from their control. If the
public sees the legal profession
as not being fair to its own, can
we expect the public to trust us
to be fair to them?
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A Fitness
Center in the
Carr-Gottstein

Building?

t's just one more reason why

the Carr-Gottstein Building is
the best location for your firm —
our fitness facility!
The center features men's and
women's locker/shower rooms,
Lifecycles, Bioclimbers and
a rowing machine. Besides its
great location, competitive lease
rates and excellent management
reputation, the Carr-Gottstein
Building now offers even more.
Call Gail-Bogle Munson at
564-2424 to see the new
facilities and available office
suites.

B CARR
GOTISTCGIN

Properties

« Secrecy

secrecy can cause, this country

needs a strong presumption of

openness for court proceedings and
records.

We need adequate procedures to
ensure that the trial judge will con-
sider the public's interest in infor-
mation that would be concealed
under a proposed protective order.
Advocates of secrecy argue that ex-
isting procedures already allow
courts to consider the public inter-
est as part of the exercise of judicial
discretion, but widespread approval
of protective orders and confiden-
tiality "agreements” suggests that
the public interest has not been
made a routine part of the courts'
calculus.

The Association of Trial Lawyers
of America acted in 1989 to focus
attention on the multiple problems
caused by secrecy. ATLA's Board of
Governors passed a resolution en-
couraging:

© Courts to scrutinize requests for se-

crecy and grant them only when in-

formation sought to be protected is a

true trade secret or can qualify for

some other privilege;

¢ Courts to allow sharing of discovery

material with attorneys handling

similar cases, regulatory agencies
and professional boards;

¢ Courts to liberally grant relief from

pre-existing orders and "agreements”

that unfairly impose secrecy; and

* Attorneys to resist secrecy demands

that preclude sharing information

with regulatory agencies and other
lawyers, and discouraging them from
agreeing to proposed secrecy orders.

By now eight states have joined
the movement away from secrecy.
Some of this initiative has come
from judges themselves. In 1990,
the Texas Supreme Court was the
first court to amend its rules to rec-
ognize a presumption of openness
for all court proceedings, and to es-
tablish procedures to be followed
for any request to seal court files.

Court rules with a similar focus
on openness have been adopted by
the New York State Administrative
Board of the Courts, the San Diego
County Superior Court, and the
Delaware Supreme Court and
Chancery Court.

In 1990, a different approach was
taken by Florida, which passed
legislation that identified a class of
dangers as "public hazards,” and
prohibited concealment of such
hazards through judicial processes.

Narrower mechanisms have been
adopted in several other states.
These include specific procedures to
be followed in disclosing discovery
material to attorneys handling
similar cases (adopted in Virginia
in 1989), and standards for confi-
dentiality regarding litigation by
and against state government
(adopted in North Carolina, Florida
and Oregon).

Other bills and proposed court
rules are under consideration in
may states, most based on either
the Texas or Florida models, and
usually with the support of con-
sumer, labor, environmental, senior
citizen or media organizations.

WE CAN HANDLE THE

TOUGHEST CASES!

Put your cards on the table and
see what our hands can do--
With Therapeutic Massage at:

THE HEALTHY CENTER
419 L STREET
Nirmala Sedgwick / Rachel Barton
Call 258-0511 today for your appt.

The mechanics of the new mea-
sures aside, an obvious question is
what the'new rules and procedures
change, and what they leave un-
changed. :

The new mechanisms give ne one
any new substantive rights of ac-
tion. They cannot engender new
cases. Nor, in any known case, do
they expose strictly personal infor-
mation or reveal genuine trade se-
crets to the public.

The changes do, obviously, give
judges new duties of review in a
number of situations. But once it
becomes clear that requests for se-
crecy will be measured against the
public interest, the number of se-
crecy demands should decrease, so
that the net result is the same or
better that what has been observed
in the past.

The same effect should be notice-
able in terms of the cost of litiga-
tion. Market forces can be expected
to work against satellite litigation
when clients realize that demands
for unjustified secrecy will not suc-
ceed, and that they may be penal-
ized.

Perhaps most importantly, the
new measures do not infringe on
judicial discretion. Indeed, they
depend on judges to exercise discre-
tion as much as the former rules
ever did. They provide standards
to be met by litigants, like many
other written standards of proof,
and prescribe what the result will
be if the judge determines that the
standards have not been met.

There is at least some evidence of
improvement already. An ATLA
member who practices in Min-
nesota, where no legislation has yet
been passed on secrecy, recently
observed a dramatic reversal of the
Shiley heart valve manufacturer's
previous use of secrecy demands, as

well as judges' awareness of the is-
sue of secrecy and the potential it
has for harm.

These developments suggest that
secrecy advocates' dire warnings
about increased satellite litigation
and diminished access to informa-
tion are exaggerated. Their predic-
tions imply that America's judges
would allow the courts to slow to a
crawl, and that members of the bar
and public would accept dramatic
increases in litigation costs. Expe-
rienced judges and trial lawyers,
however, will not tolerate such a
result.

The goal here is to have a safer
society. One way to attain that
goal is to create mechanisms de-

signed to help protect us all.

Bob Gibbins, a partner in the Austin,
Texas, firm of Gibbins, Winckler and Harvey,
is President of the Association of Trial
Lawyers of America. This article was previ-
ously published in the ABA Journal,
December 1991.

Note: The Alaska House Judiciary
Committee, chaired by Representa-
tive Dave Donley, introduced HB
171 last session, a bill that pro-
hibits sealing court records to con-
ceal public hazards. Senator Rodey
introduced a similar bill, SB 411,
February 14, 1992.

Fish for business
at the
convention!




