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Sentencing, TV juries and applicants are evaluated

Council releases varied findin

JUDICIAL COUNCIL RESEARCH

SENTENCING ANALYSES: The Council
continues to monitor sentencing practices of
Alaska judges. Recently, Council staff have been
studying data on sentences imposed under the
presumptive sentencing statutes which became
effective in 1980 and which were modified in
1982-1983. Two separate data bases are being
analyzed: Sex-related offense sentences imposed
(1982-1984); and (b) Felony sentences imposed
(1984).

{a) Sentences for Sex-Related Offenses
(1982 - 1984): Alaska Courts have experienced a
three hundred percent increase in sex-related of-
fense filings over the past five years. Persons con-
victed of such offenses since the adoption of the

presumptive sentencing scheme in 1980 serve
about the same amount of net jail time as did
persons convicted of such offenses prior to 1980.
There appears to be no evidence of racial
disparity in sentencing. Persons facing presump-
tive terms go to trial at twice the rate of persons
facing non-presumptive terms. The Legislature’s
reclassification of first offense sex-related crimes
from non-presumptive to presumptive in
1982-83 generated a 25% increase in the
number of defendants most likely to go to trial,

(b} Felony Sentences (1984): In a report
scheduled for release later this year, the Council
will analyze sentences imposed for conviction of
felonies charged during 1984 to assess the im-
pacts of the adoption of presumptive sentencing
on judicial resources and prison capacity, The
report will also provide descriptive data about
sentences imposed, including types of disposi-
tions, gharacteristics of defendants and case-
processing factors.

FAIRBANKS TV ARRAIGNMENT EVAL-
UATION: In April, 1986, the Judicial Council
published its final report evaluating the use of
television to conduct arraignments in Fairbanks.
The study concluded that: there are no legal bar-
riers to the use of TV for non-evidentiary pro-
ceedings; the equipment configuration in use in
Fairbanks is not particularly conducive to
attorney-client communications or to multiparty
proceedings, such as bail hearings; television has
no effect on the severity of sentences imposed in
misdemeanor cases; law enforcement and cor-
rections agencies, as well as defendants, are
more supportive of the experimental use of the
technology than judges and magistrates; and
overall cost savings to the criminal justice system
in Fairbanks was about $50,000 per year,
primarily in law enforcement agency personnel
time and transportation expenses.

Based on these findings, the Council recom-
mended that the TV arraignment system be
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made permanent in Fairbanks and that it be con-
sidered by other communities; that other court
locations adopt the use of the facsimile machines
and videotape components demonstrated in the
Fairbanks project; that efforts to improve the
quality of attorney-client and multiparty com-
munications continue; and that experimentation
continue regarding TV communications among
court location and for proceedings other than
arraignments and misdemeanor sentencings.
The Supreme Court adopted Criminal Rule
38.2, and made revisions to othér Criminal
Rules to allow the use of video arraignments in
other courts. At present, interested agencies are
considering plans for similar projects in An-
chorage and Juneau.

Continued on page 9

Burglars hit attorney offices

Anchorage police are investigating a
rash of burglaries- in attorneys’ offices
downtown.

Detective Sgt. Shirley Warner, of the
Anchorage Police Department burglary
unit, said the burglar or burglars appear to
be concentrating their break-ins on wee-
kends during the day and during other
nonbusiness hours. “Al kinds of buildings
are being burglarized,” said Warner, and
many offices are not secure. Businesses
other than law offices have been hit for the
past several months, with some 40 burglar-
ies reported overall.

“What is being taken are computers,
office equipment and cash lying around in
offices,” said Warner. Other valuables also
are being taken, including artwork and col-
lectibles. One attorney lost a walrus tusk
valued at $10,000, Warner said. A couple
of attorneys have been burglarized more
than once.

The bar association was first made aware
of the break-ins by the law offices of Gary
Eschbacher, Ames Luce, George Dickson,
Bob Wagstaff, Donna Willard and Hughes,
Thorsness and Gantz.

“This is definately a brand new” crime

Happy

Holidays

wave, said Warner, adding that some of the
burglaries may have been planned, possibly
by professionals.

“Perhaps the burglars think that attor-
neys have a lot of money to afford expensive

computer and office equipment,” said
Warner.

Warner said police are working leads in
the case. Police reports have been compiled
for a computer crime analysis. Burglars
appear to have gained entry to offices with
no use of force, or by bodily force or smash-
ing of windows.

The sergeant advised attorneys to install
deadbolts in their doors, record serial num-
bers of equipment, photograph valuables,
and think about alarm systems. “The serial
numbers and photos help us tremendously
when goods are recovered,” she said.
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Once again, I find myself in an airplane
preparing the president’s column for the Bar
Rag. The last time I did this, I was wedged bet-
ween two doctors, flying between Anchorage and
Fairbanks, writing on professionalism, as it ap-
plies to interlawyer relations.

Today, though, I'm among lawyers, flying
from Leningrad, Russia to Paris, France, and am
writing about professionalism and the attorney-
client relationship. My emphasis on profes-
sionalism this year is not unique for the
American Bar Association has encouraged Bar
presidents and individual members to do what
they can to emphasize the importance of Profes-
sionalism in the practice of law. I find as I study
this subject that I have as much to learn as
anyone.

Before I proceed with my comments on pro-
fessionalism, I must express my appreciation to
the Tanana Valley Bar Association for all the sup-
port and good advice they had for my trip to
Russia. They encouraged me to drink lots of
water, photograph as many military installations
as possible, trade my dollars on the black
market, and accept any maps anyone might want
to give me. They also suggested I tour the Cher-

Ralph Beistline

nobyl Nuclear Facility, and gave me a Russian
word to use during any toasts. Flying into Russia,
I mentioned the Russian word to the Defense At-
tache for the United States Embassy in Moscow,
next to whom I'happened to be seated. Although
he refused to translate the word for me, he advis-
ed that the best way for me to get to Chernobyl,
or very likely even further north, was to use this
word in a toast. I chose to remain with my group
and just smiled during the toasts.

While in Russia, 1 learned that there are far
fewer attorneys in Russia than there are in the
United States. In Moscow, with a population of
8.5 million, there are approximately 1,050 prac-
ticing attorneys. Leningrad, with a population of
approximately 5 million, has only 650 attorneys.
The attorneys are state employees and earn 330
rubles or approximately ($495.00) a month.
There are no private practitioners in Russia. 1
must note, though, that the Russians seem to
understand the value of lawyers in relation to
other professionals. Judges make 200 rubles a
month and doctors earn 135 rubles a month.
This may be due to the fact that both Lenin and
Gorbachev were lawyers.

FROM THE PRESIDENT

If one needs a lawyer in Russia, he merely
goes to the College of Advocates and requests
one. An assignment is made and the lawyer-
client relationship is established. The lawyer
need not be overly concerned with this relation-
ship for the client has little or no choice in the
matter, and the lawyer always has another assign-
ment available.

In the United States things are not as sim-
ple. There is a strong emphasis on profes-
stonalism and attorneys have an obligation to
seek the best interests of their clients. The
public, though, does not seem to perceive that
lawyers are serious in pursuing the client’s best
interest. In fact, recently, Ann Gerbeyr, a colum-
nist for the Chicago Sun Times, wrote that there
“are no honest lawyers” Responding to a
$300,000,000 class action lawsuit, she tempered
her opinion somewhat and wrote that, “I didn't
really mean that all lawyers are dishonest. Just
that the honest ones are all poor” Hopefully, Ms.
Gerber’s perception is not representative of the
general public.

If we are going to improve our relationship
with clients, probably the first and most impor-
tant step is to insure that lines of communication

are open. A lawyer must know what the client
wants and the client must know what the lawyer
is doing. While competency is certainly impor-
tant, communication with the client is equally
important. Consequently, timely response to
client phone calls and candid answers to ques-
tions are an integral part of a professional rela-
tionship with one’s client. In the end, though, the
best way to insure that one’s relationship with a
client is appropriate, is merely to treat our clients
the same way we would like to be treated
ourselves. If this attitude were more prevalent,
there would be fewer grievances filed, and the
public perception of attorneys would be
enhanced.

The legal system in Russia seems to work
well; at least that’s what the Russian lawyers say.
American lawyers are also satisfied with the
system we have. As professionals, though, we
should strive to insure that our clients share the
same high assessment of our system that we do.
Then, in the event of a revolution, maybe the
lawyers would be spared the gallows.

Iwill toast to that. Garagki!

Ralph R. Beistline, President

THE EDITOR’S DESK

James M. Bendell

Our core topic for this issue is legal ethics. We have provided articles explaining
how the disciplining of attorneys and judges takes place. We also describe the fee ar-
bitration process. However, such measures are only taken for infractions of the ex-
plicit ethical codes to which the bench and bar adhere by statute or regulation.
Unaddressed by the disciplinary procedures and by the canons are the day-to-day of-
fenses that attorneys routinely commit against each other which cannot result in
disbarment but nevertheless diminish the tone of practice in the legal community.
These might be called the “manners” of the practice of law. I am talking about such
things as refusing to return phone calls to attorneys, noticing depositions without
determining convenience to opposing counsel, filing summary judgment motions
prior to an attorney’s three week vacation, and assorted other infractions of civilized

behavior.

To understand such misbehavior we must analogize to the function that man-
ners serve in‘society at large. It is true that our civilization will not come apart at the
seams if people routinely belch in restaurants, use profanity in mixed company, or
show up at Josephine’s in jeans and tank tops. Nevertheless, the quality of life for all
of us is diminished by such boorishness and our brief passage through this veil of
tears is made that much more roughshod.

And so it is with the practice of law. Professional courtesies are not binding but
are certainly the hallmarks of professionalism which make the practice of law much
less abusive, and, on occasion, actually enjoyable. Perhaps we need a Miss Manners
or Emily Post to codify the directives of civilized behavior in the bar. Of course, we
should not agonize over such trivialities such as those which compare to cutting let-
tuce with a knife at dinner. [ am talking about the basics. Infractions will, of course,
not be met with punishment or discipline, but perhaps the kind of stares and disdain
that are reserved for the ill-mannered.

Our next issue’s core topic will be lawyers at fun — hobbies, games, and other
things lawyers do to entertain themselves when not practicing law. It's a long winter
and the economy is slow — we sure could use it.

For those of you who would like to contribute, copy deadline is January 15,

1987.

Happy Holidays

! IN .'
MEMORIUM
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How about a counterpoint?
August 22, 1986

Mr. John Havelock, Atty.
3210 Baxter Road
Anchorage, Alaska 99504

Dear John:

I recall the first time one of my articles was
not published in the Bar Rag and how unhappy
Twas that I did not get to see the fruit of my labor.
This feeling was especially strong because, as you
know, writers for the Bar Rag are not paid. I was
therfore sympathetic to your concern that your
recent column was not published in our last
issue.

As I mentioned to you on the phone, I had
to make a judgment call and elected not to
publish the article. As ! indicated, I felt it inap-
propriate for you to suggest in an imaginary con-
versation with Wendell Kay that Wendell was
adopting your point of view on a matter of
political interest and controversy. I feel that a
conversation with a historical figure who had
died long ago in the past might have been more
appropriate. However, I wanted to preserve a cer-
tain amount of reverence and respect for
Wendell’s memory so soon after his death. |
realize this was a close judgment call and I did
not find the choice an easy one.

Your comment to me that the article was
submitted some time ago and that I should have
caught this previously and given you a chance to
rewrite the article is well taken. I admit this was
an error on my part. I only got to proofread the
final copy the day of publication and I will
change our procedure so that [ review all copy
well advance of that day. I'm sure that you can ap-
preciate that the demands of private practice
often limit the amount of available time for me to
review and edit this paper.

Finally, I would like to discuss the future of
your column with the paper. I wish to change the
format so that you are engaged in a debate on
public issues rather than a single opinion forum.
I have contacted Steve DeLisio and he has
graciously agreed to participate in a kind of
“point counterpoint” format wherein each of you
would write a piece on one issue. Thereafter, you
would see each others copies and write a brief
rebuttal.

The reason I am changing this format is
because I believe very strongly that the Bar Rag
should publish all points of view on controversial
issues. The Bar Rag is the official publication of
the Alaska Bar Association. As such, it is a quasi-
governmental institution. I therefore feel that the
situation is somewhat analogous to the “equal
time” regulations that apply to the public air-
waves. That is, in a sense you have a captive au-
dience of all members of the Bar when you write
in this publication. I therefore feel it is important
to present both sides of controversial issues. |
find this need even more compelling because
you have been a candidate for public office. Your
use of a semi-governmental organ to express
your views therefore should be accompanied
with the opportunity for different points of view
to be expressed. )

T hope that you eagerly adopt this new for-
mat. I will be contacting you and Steve in the
near future to discuss the issue for the next copy
of the Bar Rag which will be coming out in the
winter (the Bar Rag is now a quarterly
publication).

Thank you very much for your past and con-
tinuing contributions to the Bar Rag. I hope that
this early misunderstanding does not get us off to
abad footing.

Very truly yours,

James M. Bendell

by Joe Martin

Courtesy of Tribune Media Services

August 24, 1986

The Letters to the Editor Editor
The Bar Rag

310 K St., suite 602

Anchorage, Alaska 99501

“The Last Potshot”

Dear Fellow Bar Rag Readers,

With this issue I resign from writing a
regular piece for the Bar Rag and my office (or
whatever it is) as a charter contributing editor or
writer for the Bar newspaper. Now I realize that
for everyone but my mother this is, to say the
least, “Ho Hum.” The newly established import-
ance of maintaining good taste prohibits me
from suggesting what others might say with
respect to this big non-event. However, a few of
you might be interestd in the provocation of my
departure,

When the August Bar Rag came out, |
noted that the column that I had submitted was
not included. This was a bit surprising since it
had been submitted more than a month before.
A telephone call to Mr. Bendell elicited the
response that he had personally, and apparently
without consultation, pulled it the day before
publication.

Mr. Bendell said he had pulled the column
because it implied that Wendell Kay would agree
with my views and the views expressed in the col-
umn where “controversial.” Since Mr. Kay had
recently died, Mr. Bendell indicated, the implica-
tion that he agreed with the sentiments express-
ed was in bad taste.

Mr. Bendell said that he had written a letter
to me explaining his actions. However, this letter
must have got lost in the mail.

This consequence and the reasons left me
dumfounded. I had written columns every week
for the Anchorage News and Times for over four
years cumulatively. Though some had won
prizes, others had been stupid or tasteless or,
worse and more frequently, shamefully dull. I
never had a column pulled though Mrs. Fanning
had once called me in to placate an irate Univer-
sity President. Of course, Mrs. Fanning and Mr.
Atwood had every right to do whatever they
pleased. Their papers are, after all, proprietary.

T'rushed to reread my copy. The offending
references to Wendell were sentences in the first
paragraph and close.  wrote, “I had an im-
aginary conversation with Wendell Kay on this
matter to (sic) which he overcame my hesitancy
with a typical, absolutely, . .  The column clos-
ed, ““What do you think, Wendell?’
‘Absolutely!’ ",

Between these references, I propounded a
no doubt exaggerated thesis that the Constitu-
tional Bicentennial could be used by Justice
Berger and others to forward the constitutional
revisionism of the day. This revisionism favors
emphasizing historical intent and the Articles of
the Constitution as initially adopted over the Bill
of Rights, the Civil War Amendments and the
gloss, in particular, of the last fifty years of
judicial interpretation.

Now I put it to you that my referencing an
“imaginary conversation” puts Wendell’s
credibility behind my views only if you think I
converse with the dead. Secondly, since I had
known Wendell for more than 25 years, it was
not inappropriate for me to make a reference to
what I think he might think.

In fact, and this is a bit embarrassing, the
reason he was in the column was that, like many
of you, I had been grieving Wendell the week I
wrote and in fact did have an “imaginary” (and
not hallucinatory) conversation with him in front
of my typewriter, testing whether the thesis was
too overblown. Wendell was not known for his
timidity and was known to pay “absolutely!” to
propositions that boldly made a point but would
not stand a refined test of accuracy at the edges.

Further, though not emphasized in Judge
Fuld’s affectionate tribute, Wendell Kay was a
great champion of individual rights including the
right of free expression, an area in which your
editor is demonstrably deficient. Thus, Wendell
seemed to fit comfortably into a common literary
device which is intended to pull a piece together

and engage the reader at the personal as well as
the abstract level.

That the boundaries of taste are staked
great distances apart according to the eye and
perhaps sobriety of the surveyor has been amply
demonstrated in this paper’s history. It is the
function of a wise editor to try to keep his copy
within the bounds that his readers may normally
tolerate. Such an editor might have called me
and said, “you know, it’s a real shocker, you im-
agining yourself quoting Wendell, why don't we
just knock out the first and last sentences?” Be-
ing insecure in matters of taste as a result of fre-
quent and unsparing criticism of my choice in
ties, sports coats and various gaffs such as show-
ing up in court with shoes that did not match
each other, I would have crumbled, no doubt
with gratitude. So much for my own dedication
to free expression. But this did not happen.

I guess I was just censored for expressing
views that were controversial and in bad taste.
You let some things only happen to you once,

Dignitas, Semper Dignitas. Vale, amicae
legalis!

Anyone who wants a copy of the offending
column may have a copy on inquiry for one
dollar.

LAW OFFICES

John E. Havelock

3210 Baxter Road
Anchorage, Alaska 99504
907-276-1916

No counterpoint.
October 17, 1986

James M. Bendell

Editor, The Bar Rag

2525 Blueberry Rd., Suite 106
Anchorage, Alaska 99503

Dear Mr. Bendell:

No, Mr. Editor, I am not interested in doing
a “point counterpoint” series, alternating with
Steve DeLisio. The idea is another example of
wrongheaded editorial policy.

In the years that [ wrote for the Bar Rag,
anyone who didn't like what I had to say was
always free to write a “counterpoint column”. You
evidently want to stuff me into an ideological
place which, in your mind, is polar to DeLisios. It
happens that, by and large, 1 agree with most of
what Steve has written and spoken over the
years.

I do, however, believe that Bar Rag readers
are entitled to know that I resigned out of objec-
tion to your censorship policies. Please see that
this letter or my letter of resignation is printed in
the Bar Rag “letters” column.

Sincerely,
John Havelock

(PS. I did eventually get your letter dated
8126 s0, to avoid raising a false issue, if you print
the resignation letter, you may skip the fourth
paragraph.)

Last Ditch Try
October 29, 1986

John Havelock, Esq.
3210 Baxter Road
Anchorage, Alaska 99504

Dear John:

Thank you for your letter of October 17.
I am sorry that you will not be writing your col-
umn for the Bar Rag as the newspaper simply
will not be the same without it.

As a last ditch effort to persuade you to
continue writing, would you be willing to con-
tinue writing your column but allowing me to
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have some other person write a column in the
same issue and dealing with the same subject
matter but taking a different point of view? This
procedure would not confine you editorially to
a point/counterpoint format but at the same
time would present opposing points of view on
controversial issues. I can’t imagine what op-
position you could have to this proposal unless
the term “radom potshots” was designed to
reflect the dictionary definition of a potshot as
“a shot taken in a casual manner or at an easy
target” (Merriam Webster Dictionary).

Earnestly looking forward to your reply, 1
remain,

Very truly yours,

James M. Bendell

Trees need help.
June 16, 1986

Deborah O’Regan, Esq.
Executive Director
Alaska Bar Association
Box 10-0279

Anchorage, Alaska 99510

Re: Forest Resources and
Practices Act Hearing
Officers

Dear Deborah:

The division of forestry, Department of
Natural Resources, has asked our office to assist
it in expanding its list of hearing officers, ap-
pointed by the Attorney General from among
members of the Alaska Bar Association after
nomination by the Board of Forestry, for hear-
ings under the Forest Resources and Practices
Act, AS 41.71, et seq.

Provisions governing hearings under the
act are outlined in AS 41.17.139-41.17.143.
Under AS 41.17.139(a) hearing officers are to
be “knowledgeable and experienced in the sub-
ject matter” covered by the act, a broad rang-
ing law generally concerned with the protec-
tion of the state’s forest land base as a
renewable resource. Presently, hearing officers
appointed to handle matters under the act are
paid at the rate of $75 per hour.

If possible we would like to arrange with
you a notice to Alaska Bar Association
members, perhaps in the Association’s next
mailing, soliciting resumes of those bar
members interested and qualified to serve as
hearing officers. Bar members can send
resumes directly to my attention and can make
further inquiries to Michael Peacock of the divi-
sion of forestry here in Anchorage.

Can you help us out?

Sincerely yours,

Harold M. Brown
Attorney General

By: Stanley T. Fischer

Assistant Attorney General
Chief, Anchorage Civil Office

Continued on page 20
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Conflict center a success

By Sharon Zandman-Zeman

The Conflict Resolution Center has enjoyed
a very special relationship with the members of
the Alaska Bar Association.

As a result of the innovative thinking and
hard work of the attorneys who sat on the Com-
mittee on Alternative Dispute Resolution, the
Conflict Resolution Center (CRC) came into be-
ing, opening its doors as a separate entity in Oc-
tober of 1982. For two years, CRC received
assistance from the Bar in the form of Employee
Health Insurance coverage and access to office
supplies.- From April, 1985 until September,
1986 the Conflict Resolution Center ad-
ministered the Fee Arbitration process for the
Bar under contract.

This historical relationship has been a con-
structive one, operating to the mutual benefit of
both organizations. Many of the individual
members of the Bar have also found a relation-
ship with CRC that can be of mutual benefit. The
services provided by this private non-profit
organization are complimentary to those provid-
ed by the legal community, and are in no way in-
tended to supplant those crucial legal services.
While there are attorneys who are using CRC as
a valuable adjunct now, perhaps there are still
many more who are unsure asto how we can be
utilized effectively to help you and your clients.
The following brief description of CRC services
may help.

As an alternative dispute resolution center,
the main processes offered by the Conflict
Resolution Center.are general mediation and ar-
bitration, and divorce mediation. The general
mediation and arbitration hearings are ad-
ministered by staff to the point of hearing, while
the hearing itself is presided over by community
volunteers. These are people who have been
recruited, screened and given about forty hours
of training in the specific processes of mediation
or arbitration. They are selected in part based on
their background in fields that commonly come
to the dispute center, such as real estate,
landlord/tenant; construction, etc. However,
volunteer mediators or arbitrators are not offered

as substantive experts. They are lay people who
are skilled in managing a process, and it is in-
cumbent upon the parties to the hearing to pro-
vide all of information needed to fully cover the
issues. This is consistent with the history of ar-
bitration and mediation as common-sense pro-
cesses, rather than legal procedures.

In a general mediation hearing, the parties
(two or more) to the dispute meet in private with
a neutral mediator in order to negotiate their
own agreement in resolution of a civil conflict.
The advantages of the process are many. Most
mediated disputes at CRC involve relatively small
amounts of money or relationships such as
neighbors, friends, or coworkers. These are very
important to the people involved, but not ap-
propriate or cost-effective for litigation. In addi-
tion, the process. is both effective and
constructive.

Those who agree to mediate retain control
over their own decisions, and once they sit down
at the table, virtually always reach a satisfactory
settlement. Parties often come to a much better
understanding of one another in the process,
and rather than walking away angry, walk away
with a sense of accomplishment and apprecia-
tion for their one-time adversary. Arbitration, of
course, involves requesting a panel of neutral ar-
bitrators to make a final and legally binding de-
cision to end a dispute. CRC most often ar-
bitrates contract disputes such as those involving
earnest money, sall partnerships, or construc-
tion. The advantages involve savings of time,
money and aggravation over a litigation pro-
cess. All hearings are private and confidential.
Local attorneys often find it useful to refer cases
involving less than $10-20,000 to arbitration
rather than entering into lawsuits.

It is continually stressed by CRC staff to
clients that get- ting good legal advice concern-
ing rights and responsibilities is crucial. It is not
a good idea to enter into mediation or arbitra-
tion without knowing what one’s options may be
under the law. Unfortunately, as we know, a per-
son may have a statutory right that is so costly or
cumbersome to implement through the civil
courts that it is not worth it. Mediation and ar-

bitration thorugh CRC offer good alternatives.

Attorneys who are involved with divorce
cases know how drawn out these situations can
get. There is so much pain in a family break-up
that the attorneys for the two sides can get
caught up in a long and bitter struggle between
two people that sometimes requires more
stamina than legal expertise.

Once again, CRC offers an alternative.
Divorce mediation is not done by community
volunteers but by professionals, as it is believed
that this process is more complex and requires
somewhat more expertise. By working both with
attorneys and with a family mediator, the two par-
ties to a divorce (or dissolution of cohabitation)
can reach a satisfactory agreement on division of
assets, support payments, and parenting, that
takes the needs of both of the parties, the
children, and even the grandparents into ac-
count. The agreement is written up as an infor-
mal “memorandum of understanding” which the
parties are then encouraged to take back to their
attor- neys for a final review before filing with the
courts. Any legal questions that arise in the pro-
cess of working out this agreement are taken also
to be answered by legal counsel and brought
back to the table at the next meeting. This pro-
cess saves a tremendous amount of time, emo-
tional strain, and often money, for the parties.

The Conflict Resolution Center offers these
services, as well as training sessions, a
landlord/tenant hotline, and information and
referral, as a corollary to the services provided by
the Alaska legal community. This organization is
here to serve you, Make use of it. Call for more
information. Better yet, get involved. Offer to be
a Board membey, or an arbitrator or mediator.
Your involvement is what makes it work.

By the way, now would be an excellent time
to make a tax-free donation to the Center. The
author . is' executive director of the Conflict
Resolution Center.

Hi-tech
journal debuts

U.S. Congressman and Senatorial candidate
Ed Zschau criticizes current U.S. export trade
policy in a recent article published in the High
Tehnology Law Journal. Zschau blamed the
high “protectionist fences” erected by Congress,
the Department of Defense (DOD) and Depart-
ment of Commerce for harming American
economic prosperity and industrial
competitiveness.

“Protectionist solutions . . . cause far more
harm than good to our economy,” Zschau em-
phasized. " We must treat the real problem, and
the problem is a lack of both domestic sales and
exports for American companies when com-
pared to foreign competitors.” :

Zschau writes that the proper role for
government in the effort to increase the com-
petitiveness of industry is to remove disincentives
to innovation and productivity. This can be
achieved, Zschau states, by loosening export
controls on American technology and restruc-
turing the export control system.

“Export controls impose significant costs
because they limit the ability of American firms
to compete on a wide variety of controlled items
and they also push up the price of legal
American exports. These costs take the form of
both the actual outlay (in manpower and fees) for
procuring export licerises, and the more subtle
but perhaps more significant costs of uncertainty
and delay," writes Zschau. - - :

Zschau recommends three revisions to the
export control process. First, the role: of the
Department of Defense (DOD) in approving ex-
port licenses should be limited. Currently, the
Export Administration Act, which Congress
reauthorized in July of 1986, allows both the

Continued on page 18
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New Life Insurance Plan Announced

Premiums Slashed

The Alaska Bar Association has successfully
negotiated a new life insurance program for Bar
members with Continental Insurance Company
and its subsidiary, Loyalty Life. The premium
schedule has been significantly reduced; savings
in some age categories are 60% over the
previous plan. Other improvements include:

e All members of the Association and
employees of their firms are now eligible.

®  Spouses of Bar members are now rated on
their own age and may designate any
beneficiary.

®  The policy may be converted at any time to
any permanent life product offered by
Loyalty. Such plans include universal life
(currently paying 10% interest tax deferred)
and single premium life (currently paying
10.3% interest tax deferred). These prod-
ucts provide both a permanent death
benefit and tax sheltered growth and
income.

®  Waiver of premium payment in the event of
disability is included without any additional
charges.

®  Coverage is now available through age 74,

instead of age 70.
®  Guaranteed issue of $20,000 has been

negotiated for newly admitted members of

the Bar. This is available only when applied
for within 90 days of the date of admission.

®  Inmost cases, no physical exam is required
for members to participate or to increase
their amount of coverage. The simplified
application for coverage has only eight
questions.

*  The Bar Association has been relieved of
administration of the plan.

Insurance age is determined on January 1st
each year. A person born in 1930 is rated as be-
ing age 56 throughout all of 1986; the actual day
of birth does not affect the age category for in-
surance purposes.

Premiums will continue to be billed quarter-
ly, with Bayly, Martin and Fay of Alaska, Inc. pro-
viding invoices and full plan administration.
Contact Bob Hagen or Denise Smith at
276-5617 for further information.

Q. These premiums are much lower than my
present individual policy. Should I cancel
it?

A. Perhaps. This is a complex question; you
should discuss it with an insurance agent.

In any event, you should not cancel until
you are accepted by the Association plan.

Q. These premiums are also lower than the
group term our firm has; can we use the
Bar plan instead?

A. In most cases, employee group term is
guaranteed issue and is looked upon as
providing an employee benefit rather than
as providing for a specific need. Because a
health questionnaire is required for the Bar
plan, an employee may be excluded, thus it
does not lend itself to this use. However, a
firm with only a few employees may still
wish to use the Bar plan. By complying
with IRS non-discrimination rules, the
premiums paid by the firm can still be ex-
cluded from income taxation.

Q. How often may I change my beneficiary or
apply for additional insurance coverage?

A. You may now apply for additional coverage
whenever you wish. To review your
coverage or change your beneficiary, con-
tact Bob Hagen or Denise Smith at Bayly,
Martin and Fay, PO. Box 7501, Anchorage,
AK 99510-7071, or call (907)276-5617.

Bayly

Martin & Fay

v of Alaska, Inc.

SINGLE PREMIUM LIFE

10.3% Current Return
"Tax-Deferred

Single premium life probably is the hottest
investment to have survived tax reform. It takes
advantage of the tax treatment given all life in-
surance policies to create substantial tax-
deferred growth or income. Here's how it works:

A single premium is deposited with the in-
surance company, A policy is issued with the
lowest death benefit which, in relation to the size
of the deposit, qualifies the contract as life in-
surance under IRS guidelines.

A portion of the deposit goes to mortality
charges on the life insurance and company ex-
pense. Because the death benefit is minimal and
commissions low, this amount is relatively small.

The remainder of the deposit earns interest.
The current rate is 10.3% and is guaranteed for
the first policy year. Future rates are determined
at the end of each policy year based on an
average of Five Year Treasury Notes. The rate will
never go lower than 5.5%.

The growth in the deposit is not taxable un-
til the policy is surrendered. For this reason, the
accumulation of interest is usually withdrawn by
borrowing from the policy rather than a sur-
render. Loyalty pays 6% interest an the amount
borrowed while charging the same 6% for the
loan. This nets out to zero, so the non-borrowed
portion remains intact and continues to be
credited current interest.

For example: A $10,000 deposit at age.

30 provides an initial death benefit of
$89,715. In 10 years the deposit will have a
valueof $22,784 at current rates or $15,093
at guaranteed rates, and the death benefit
will have grown to $129,963 at current
rates.

Rather than let the cash simply accumu-
late, policy loans can be systematically
taken. In this example, at current rates
$4,757 could be borrowed without tax con-
sequences and without any cost at the end
of the fifth year. The original $10,000
would remain intact and continue to grow.
The deposit is always liquid and is guaran-
teed by the full faith and credit of Loyalty
Life. In most cases the deposit is immune
to attachment.

As a member of the Bar’s group program,
vour ability to convert from term to single
premium life may be the most important invest-
ment option you own.

NEw PREMIUM SCHEDULE

Age Rate Per $1,000 Per Month  Premium at $100,00 Quarterly
Under 30 .08 $ 24
30 - 34 .09 27
35-39 10 30
40 - 44 17 51
45 - 49 .26 78
50 - b4 46 138
55 - 59 .86 258
60 - 64 1.49 447
65 - 69 1.86 558
70 - 74 2.61 783

Amounts from $50,000 to $150.000 in coverage are currently available in increments of $10,000.

Universal Life, or One of the
Last Tax Loopholes

One of the programs’ best features is its
allowance for conversion to universal life at any
time. Very few group term programs provide for
conversion to a competitive permanent policy-
Loyalty’s is one of the very best.

Properly written, universal life is permanent
insurance. A portion of the premium pays for
current mortality and expense. The remainder
builds a cash reserve at competitive tax-deferred
interest.

The reserve may be used to pay mortality
charges in future years, when they are higher. It
may also be borrowed without tax consequence,
or withdrawn.

The policy is flexible. Depending on the size
of the reserve, premium payments may be
discontinued or suspended. The death benefit
may be decreased or, with evidence of insurabili-
ty, increased. Large deposits may be made in

some years and no deposits in others.

Four factors comprise the worth of a univer-
sal life contract: Current interest paid by the
company, the guaranteed minimum interest
paid, expense charges, and mortality charges.
Loyalty scores high in ail these areas.

— Current interest for the first policy year

is 10%.

— The contractual minimum is 5%.

— Expenses are low and taken in the form

of early surrender charges.

— Mortality charges are computed by one

of the lowest tables available.

Loyalty’s universal policy may also be used
for a deferred compensation or split-dollar plan.
A split-dollar plan can allow a corporation to pay
for the cash reserve portion of an employee
policy. If the plan is properly set-up, the payment
is not treated as taxable income to the employee.

You Dial.
We Deliver.

A ciuick phone call
will put you in
touch with just
about anything on
our extensive menu.

For the delicious details,

give us a jingle.

- Or, if you're out and

lunch or dinner.

$15 minimum
276-7116

Downtown Del;

. about, stop in for a com-
fortably casual breakfast,

LOCAL DELIVERIES

525 West Fourth Avenue
Anchorage, Alaska ¢ Open Daily 7am-10 pm
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Not every movie has to be an Oscar winner
before it merits your attention. Centainly, not
every case tried in the Superior Court results in
$1 million verdict, yet one can always learn
something from a few hour’s observation.

What does one learn from watching “Legal
Eagles,” starring Robert Redford and Debra
Winger?

How well, have other male lawyer v. female
lawyer movies been made, i.e., “Adam’s Rib” star-
ring Spencer Tracy and Kathryn Hepburn, which
is 10 times the film “Legal Eagles”.

In “Legal Eagles” Redford stars as assistant
district attorney Tom Logan, a man who quits
the prosecution of Chelsea Deardon (Darryl
Hannah), spends the night with her, and then
join her defense attorney Laura Kelly (Debra
Winger) in a vigorous defense. Never mind con-
flict of interest, disciplinary rules, or any bar
association — this is the Big Apple and how it’s
done in the world of law and art.

“Legal Eagles” will soon be released in VHS
videocassette format. Check it and “Adam’s Rib”
out at the same time. There is only one similari-
ty; in “Adam’s Rib” Tracy and Hepburn are man
and wife and in “Legal Eagles” the movie closes
on a law office window lettered “Kelly and
Logan.” leaving quite open the possibility of a se-
quel, whether husband and wife or lawpartner -
lovers.

[ confess I'm madly in in love with Kathryn
Hepburn (have been for years) and treasure the
few letters and notes we've exchanged over the
past quarter of a century. Still, I appreciated
Winger in “An Officer and A Gentlemen” and
generally find her to be an exciting actress. But
in “Legal Eagles” she’s a bit much. Would you
practice law with a woman who puts a dog on the
witness stand? Or worse, one who constantly
cross-examines you as to whether you're going to
sleep with the mutual client again?

“Legal Eagles” was shot in Manhattan last
year just before Christmas. It had a short, eight
week shooting schedule and was both produced
and directed by Ivan Reitman (“Ghostbusters”).

Terence Stamp plays gallery owner Victor
Taft and Brian Dennehy (B.A., history, Colum-
bia) portrays police detective Cavanaugh. Both
are superb character actors and add im-
measurably to this comedy-thriller of art fraud
and murder. Cinematographer Laszlo Kovacs
(“New York, New York”) adequately captures the
New York City world of fashion, art, dance club,
and music. '

Edward Reasor

THE MOVIE MOUTHPIECE

Debra Winger and Robert Redford star as defense attorney Laura Kelly and assistant D.A. Tom Logan in “Legal Eagles™ from Universal Studios.

Where the film is weak is in the story line,
especially the dialogue. “Legal Eagles” was based
on a original story by Reitman, but was changed
by Jim Cash and Jack Epps, Jr. into an alleged
sophisticated screenplay. Reitman doesn't like
lawyers, who he calls “good protagonists — the
hired guns of our time.” It shows, but I recom-
mend the film anyway as a vehicle to observe
society’s present attitude toward the bar in
general.

Summer’s second movie, a-made-forTV
special, “L.A. Law” was so successful as a
premiere that it now finds a regular shot at 9 PM.
on Fridays. We should all own a copy of the
original two-hour introduction. Not only because
it was well-filmed, extremely well-written, and
contained hilarious but true dialogue, but also
because on our worst day we can rerun it in the
quiet of our office den and appreciate how lucky

we are to be in Alaska (even as an associate)
rather than in L.A. as a partner. At least if you die
in your own office on a long weekend, your
associates do not grapple for first refusal rights
on the vacant space.

“L.A. Law” revolves around a high-powered,
socially connected, esteemed law firm. It has the
typical ingredients of a Steven Bochco (“Hill
Street Blues”) production: a small, recognizable
main cast, mane sub-plots, and character
development both on the professional and per-
sonal level.

This firm handles everything from contested
divorces, personal injuries, plaintiff, to business
reorganization and complicated tax planning. It
requires all of its associates to bill at least 1,600
hours annually, for which it pays an annual salary
of $50,000. All associates strive to be partners
and the firm encourages inter-office
competition.

Corbin Bersen is the divorce lawyer who
complicates non-contested divorces for more
money, Jill Eikenberry is the feminist who loves
to give male insurance adjusters a tough time
without bothering, however, to communicate
even a million-dollar offer to her client; Michele
Greene is the young associate married to a non-
working bun who loves to drink and Harry
Hamlin is the middle-class single heart throb
looking for the right woman.

Best of all, however, is Richard Dysort, a
fatherly senior partner who knows how to run a
money-making law practice. This is the man with
no judicial aspirations. He's happy doing what
he’s doing. If there is such a firm in Alaska, no
one has ever invited me in behind the closed
velvet doors, but that’s alright — I'm going to
watch “L.A. Law” anyway this Friday. Please join
me.

WANTED:
Attorneys-in Ketchikan, Sitka, Kodiak, Nome,
Barrow, and other smaller Alaska communities.

We often get requests for referrals on the Lawyer Referral Service
from people in the smaller cities for attorneys who are located
in those communities. If you are interested in being listed on the
Lawyer Referral Service, please contact the Bar office for more
information.

Richard S. Thwaites & Gregory J. Motyka
are pleased to announce the formation of

- Thwaites & Motyka
Aftomeys-at-Law |

Emphasizing in
Real Estate & Commercial Law
Wills, Probate & Estate Planning
Civil Litigation

The Newcastle Building /3333 Denali St. Suite 130 i
Anchorage, AK 99503 / 272-6135 f

I ——

INTERN POSITIONS

The Municipality of Anchorage Department of Law has six positions
for interns open for 1987. The experience is strongly endorsed by
past interns.

The Interns serve for six months (January through June, or July
through December). We use two interns in our prosecution office, and
one in our civil division. Interns must be certifiable as interns under
Bar Rule 44. This generally means people who are either in the last
half of law school, have graduated from law school but have not failed
a bar exam, or have been admitted to practice elsewhere but have not
yet been admitted to the Alaska bar. Interns function as nearly as
possible as if they were new attorneys on the staff.

We pay a subsistence stipend of $1,825.00 per month, and a full
benefits package. Some law schools offer credit toward a law degree
based on the internship.

In the past we have hired some interns locally, but have not actively
recruited locally. We are now actively recruiting locally as well as at
selected law schools. Interested persons should submit a resume and
writing sample to Donald W. Edwards, Deputy Municipal Attorney,
632 W. 6th Avenue, 7th floor, or call 264-4545 for further information.
Appointments will be scheduled based on the resume and writing
sample of each applicant. We expect to make hiring decisions by
November or mid-December at the latest.

ks e




Bank acen nta and armies.
Balance she 1d ticker tapes.
Crushimeg lifes sweet flowers
W1th the need to have, consurme,
Dominate, abuse

Seme men live for peogile,

Scorn the miser's lust.

Face their final bour

Nat with ledgers, sills, or treasures
But with fegacy of what

And we always wil.

{m' _peeel on yuur Joupney, comrade:

Bon : e, Some how. For certan,
V\_ w1ﬂ laugh with you af sin.
Toast you nvam to mman,

For now, Take solace.
Kuow til then.
We are deang what we coat.
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£3f outs
And of
Al mandond.

Wendell Kay
What more o sav?

They strove for.
What was just.

Wendell was.
Wendell ss.

Wendelt will not pass.

T H.("rt, 18 \’\zi m.iml

Wendell's love and touch will last.
What a blessing to have known him.
What a joy to breath his presence.
Teaching by his very being.

Living, thinking, feeling, caring.

Simply knowing,
Simply doing,

v - inspiration

Like you did. Essence of all men.
Like vou taught us.
Speak the truth You move dlong.
Take a stand But not away,
e Thanks for bein
Care for life. ‘irm'? i
Live for caring. Eor be.iang

Securry not from tail and strife.

Shrmh not from hatred’s flame.

Restemnt and calmpess.
Love and sharing,
Forgweness tor the ignorant.
Stald to the pam.

Vve treasure what }{iu ve been.

That which heart and mind ordain.

Leaving us with memoyies.

Not sad or mourning at your passing.
But jovful as we struggle here.

And eagerly await the ¢

&1 Phillip Paul Weidner, 1986
Universal Rights Reserved for the Author.

Mystery secretary Misses Wendell

By Frances Frazer

Now, we've heard about the judicial, political
and legal side of Wendell, what about the
humorous, friend-in-need side?

Yes, I'm the lady who was supposed to stand
in the back of the courtroom at the murder trial.
But, I'm afraid [ wasn't much of a “lady” when ap-
proached by the Silver Fox to pose as a possible
accessory to murder. My first reaction was that
Mary Ann would charge me right on the spot,
but Wendell said not to worry, “you'll have a
good lawyer” I didn't know whether he meant
Bill Fuld or Wendell Kay, as they were working
on the case together.

I'll never forget the first day I started work-
ing for Wendell. I knew him by reputation only.
and [ was shaking in my shoes to think that [ was
going to work for the “great one.” After all, prior
to coming to Anchorage, along with working for
attorneys, I had also faced third and fifth graders
as their teacher in spelling and English — so
how could Wendell be any worse than that?? He
wasn't. He was the kindest, most considerate,
caring, lovable person I have ever encountered.
(There are so many more adjectives in the dic-
tionary we could apply to him).

His humor brightened the office every sum-
mer — we hit it off irom the first day.

At the “party” in his honor, Mr. Coffey men-

tioned a colleague who worked with Wendell on
some difficult cases — Mark Topel.

1 probably will never forget the first time I
met Mark. To hear Wendell speak of Mark, 1
thought he was speaking of God. Wendell once
asked me to come back to work in the evening
after office hours, because Mark was coming in
on the 7 p.m. plane, and we would have some
work to do.

Returning at about 8 p.m., Mark and
Wendell were in the conference room, facing
me, when Wendell introduced me. Mark stood
up from the conference table and — he didnt
have any pants on. Just his shirt and tie, shoes
and socks, and the cutest pair of boxer shorts
with little red teddy bears all over them.

“Excuse my underwear — I just can’t work
with pants on” Mark said. Wendell’s retort:
“Don’t be embarrassed — at my age, I can't work
with my pants off.”

That was OUR Wendell, the secretary’s
Wendell. T was lucky — I came into the firm
when it was Wendell, Bill, Sandi, Dan, Greg and
Jim, and we were all “one big, happy family,” with
Wendell being the father, It was the kind of en-
vironment where you achieved a loyalty to each
and every member and employee — where you
shared each one’s jov over their wedding, wor-
ried with their pregnancies, and cried with their
sorrows. You didn't even mind working overtime,
coming in early or staying late because you just

felt good about doing it. Not for money, not for
time off — but, well, just because. We knew
Wendell as the Silver Fox, and Bill as “Whiplash
Willie,” although Judge Fuld doesn't like to
remember that. But there it is, Bill. Along with
Wendell, I was also privileged to work for Bill
Fuld and Greg Oczkus, three of the greatest
“guys” I've ever been associated with, and who
are not only remembered as “bosses”, but as
friends.

[ remember so many things about Wendell,
1 probably could write a book about him — when
my daughter was in the accident at Carrs when
the lady drove through the window — Wendell
was there to handle her claim for her and
managed a nice settlement for it. When my sons
were going to military school, Wendell was there
to write the letters of recommendation. When
my daughter wanted to buy a new car, but her
dividend check hadn't come, Wendell was there
to lend her the money. When my husband had a
heart attack, Wendell was there (by phone, he
was in Mesa) boosting my morale.

I can still remember his laughter the morn-
ing when I came to work. had to rush to get a
Brief out, shoved the card in my Mag A
typewriter and went to get a cup of coffee. When
I came back to the typewriter, T couldn't figure
out what in the hell was on the paper. So, 1
started it again. And it started jiggling type again
— of course, everyone was standing in the coffee

room behind me laughing — our runner had in-
serted a ball in my typewriter with Japanese type
instead of good old English. And Wendell stuff-
ed a donut in my mouth to keep the air from
turning blue. (Come to think of it, maybe |
should have filed that Brief instead of the right
one. Then maybe the judge would have decided
for our side.)

When you worked for Wendell, you met all
of the murderers, rapists, molesters, prostitutes,
thieves, pimps — name it, they come to Wendell.
The “lady” in the photograph was our birthday
present to him, I think on his 70th birthday. We
disguised her as one of his clients, a madam, and
put her in his chair. And he loved it. And the
alleged murderer (with whom was supposed to
pose as the accomplice) is now a good friend of
mine.

But, depression sometimes sets in because
“there has to be a better caliber of people out
there somewhere.”

And from Wendell, “Sure there does, baby,
but who wants to deal with politicians, and
somebody arguing about the burnt toast — no
excitement.”

THAT was Wendell — excitement with a
capital “E”. His ‘off-color’ humor kept us going —
his encouragement made working worthwhile,
and his friendship gave purpose to a career.

I respected Wendell. Iloved Wendell, and I
miss Wendell, with a Capital “M”.
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THE JUDGES’ CORNER

Ross sworn

By Chuck W. Ray

On October 1, 1986, the investiture of Herb
Ross as the new bankruptcy judge for the District
of Alaska took place in a ceremony presided over
by Chief Judge James Fitzgerald. Judge Fitz-
gerald noted that Ross’ appointment to a 14 year
term is the first bankruptcy judge appointment
for Alaska under the new merit selection process
administered by the Ninth Circuit Judicial
Council.

Jeff Feldman welcomed Judge Ross on
behalf of the Alaska Bar Association, comment-
ing on the enormous popularity and affection
that Judge Ross enjoys among his professional
colleagues. Speaking on behalf of the Anchorage
Bar Association, Stan Ditus expressed con-
fidence in Judge Ross’ ability to discharge his
duties with integrity and compassion. Bankrupt-
¢y law section chairman Bruce Bookman then
took a turn at the podium, requesting that Judge
Ross keep in touch with those lawyers particu-
larly interested in bankruptcy matters. Paul Kelly,
Judge Ross’ former "roommate” at the Spenard
offices occupied by them, bestowed upon Judge
Ross a golden elephant bearing one tusk with
which to grace his new chambers (and upgrade
Kelly’s office).

Judge Lucky, bankruptcy judge for the
District of Oregon and a frequent visiting judge
in Alaska who assisted former bankruptcy Judge
Williams in administering the burgeoning case
load for the district of Alaska, offered some cau-
tionary words to Judge Ross about the frustra-
tions of bankruptcy administration.

Judge Ross then had the opportunity to ad-
dress the packed federal court room. Following
the obligatory responses to the anecdotes of
Feldman, Ditus and Kelly, Judge Ross thanked
his wife Donna for her support during his vears
of practice in Alaska, and Judge Lucky and the
local bankruptcy court staff for their assistance
in making the transition from private practice to

sy R G

Federal judges assemble at swearing in of new Bankruptcy Judge Herb Ross. From left are Senior

‘bankruptcy judge

Judge James A. von der Heydt, Judge Andrew Kleinfeld, Judge Herbert A. Ross, Chief Judge James

M. Fitzgerald, and Judge H. Russel Holland.

the bench. Judge Ross’ comments were followed
by a reception in the federal building that provid-
ed an opportunity to those in attendance to offer
Judge Ross personal congratulations.

Judge Ross’ appointment comes after a
seven month selection process that began last
December when Judge Ross filed an application
for the judgeship with the Ninth Circuit Judicial
Council. In an informal Alaska Bar Association
poll on the qualifications of the conducted ap-
plicants, Judge Ross received the highest rating
of the five applicants. Based on the poll results
and the high marks that Judge Ross received
from the Bar’s merit selection committee, Judge

Great Christmas Present for Attorneys!

Charles Bragg original etchings

Jurisprudence Il (Suite of 3)
"Justice Department" "The Steinem Court" "The Yippie/Yuppie"

To view, call John R. Lohff, Attorney

276-8514

National Business Valuation
expertise
right here in the Northwest

Raiph Armold, ASA. Peter Wyckoff, C.PA. Philip M. Smich, Ph)

Willamette Management Associates, Inc.,
one of the nation’s leading business valua-
tion firms, has the expertise necessary to
appraise businesses and professional prac-
tices for virtually any reason.

Having completed thousands of valuation
assignments, Willamette’s professional staff
is supported by one of the most extensive
business appraisal research libraries in exis-
tence. When litigation or potential litigation
is involved, there is no substitute for thor-
oughly researching the subject and being
totally prepared.

Willamette has expert witnesses highly
qualified in courtroom testimony as well as
an excellent record of successfully adjudi-
cated cases. Each conclusion and report is
prepared to withstand challenges.

When you need an expert and a high quality
work product, consult with the Jeader in the
field.

| Call or write for our business valuation
| brochure.

400 S.W. Sixth Avenue, Suite 1115
Portdand, Oregon 97204
(503) 222-0577

The Business Valuation Professionals
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Mary McCarter, C.FA.,
ASA.
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Jacie R. Daschel Lee R. Hudgens

con nd frequently serves s an
"

arbitrator of valuaion issues.

Pam Mastroleo John R. Hunter, LLB..
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C. Robert Holman

Willamette Management
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Ross was interviewed by judicial council
members Boochever, Noonan, and Hug, all of
whom are Ninth Circuit Judges.

In mid-June, Judge Ross received word from
Ninth Circuit Judicial Council Executive Direc-
tor Greg Walter that he would be appointed to
the bankruptey judgeship subject to a
background check to be conducted by the FBL
That check was substantially concluded by early
July, the final step in the investigation taking
place with local FBI agent Roger Lee’s interview
of Judge Ross.

Judge Ross received his undergraduate
degree in psychology from Case Western Reserve

Mr. and Mrs. Herb Ross.

University in Cleveland, Ohio. His J.D. was
received from the University of San Francisco,
followed by vears of service in the Army
Reserve. Judge Ross came to Anchorage, Alaska
in the fall of 1964 where he clerked for John
Connolly and Pete Walton. Jim Hornaday, now a
state district court judge in Homer, clerked with
Judge Ross for Connolly and Walton. Following
his admission to the Alaska Bar in 1966, Judge
Ross went to work as an associate for former
Superior Court Judge Peter Kalamarides before
forming a partnership with his former Universi-

Continued on page 9
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5081 Buckingham Way
Anchorage, AK 99503
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John K. Dietz, President
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® Anchorage-based lab
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THE JUDGES’ CORNER

JUDICIAL COUNCIL UPDATE

. . . continued fromp. 1

GRAND JURY STUDY: The Council is
about to conclude its year-long study of the
grand jury process in Alaska. The Council’s final
report will recommend adoption by the Supreme
Court of a new criminal rule concerning grand
jury reports, including the following elements:

(1) The grand jury’s authority to issue reports
concerning matters of the public welfare
and safety, even where a crime may have
been committed;

(2)° The obligation of the court to review the
report prior to publication to assure that
publication would not unlawfully interfere
with protected rights and liberties of per-
sons, organizations or agencies;

(3) Where the report reflects adversely on a
person named or otherwise identified, the
court’s further obligation to confirm that
the allegations are supported by substantial
evidence on the record, as well as the re-
quirement that a person, organization or
agency determined to be adversely affected
be provided an opportunity for an in
camera, due process hearing on the matter,
and a determination that the allegation is
supported by clear and convincing
evidence;

(4) A procedure whereby any person aggrieved
by any decision of the court to release the
report or to return the report to the grand
jury may seek Supreme Court review of
such decision; and

(5) Provision for court control over release and
dissemination of the report throughout the
report publication process.

The Supreme Court’s Standing Committee
on Criminal Rules, chaired by Jeff Feldman,
worked closely with Bill Council and a commit-
tee of the Judicial Council in the development of
the proposed draft Rule. Following the Supreme
Court’s review of the Council’s report, it is an-
ticipated that the proposed rule will be again
submitted for review to the Criminal Rules Com-
mittee and that it will subsequently be
disseminated in draft form for general comment
by the bar.

JUDICIAL APPLICANT’S PROFILE: The
Council recently began an analysis of the
characteristics of applicants, nominees and ap-
pointees for judicial vacancies during the past
three years. Preliminary findings include the
following:

o - One out of every two persons who applied
“for a judgeship was nominated; one out of

every five applicants was appointed.

e While slightly less than half of all applicants
(46%) were from the public sector, more
than two-thirds (69%) of all persons ap-
pointed during the period studied were
from the public sector. Of these, most were

assistant attorneys-general or assistant
district attorneys.

e Women constituted 15% of the applicant
pool, 12% of all nominees and 23% of
those appointed during the study, as com-
pared to 17% of the bar.

e The majority of persons appointed (54%)
had previously applied for a judgeship;
nearly a third had previously been
nominated (31%); and 8% had previously
been appointed to another judicial vacancy.

e The average score of all applicants on the
bar survey was 3.29 (3.0 = “Acceptable”
and 4.0 = “Good"); the average score of
persons nominated was 3.84, and the
average score of persons appointed was
3.91.

A more detailed analysis of these and other
factors will be published by the Council in the
next few months.

PROTEM RETIRED JUDGE PERFOR-
MANCE EVALUATION: The Council is serving
as staff to a special committee appointed by Chief
Justice Rabinowitz to develop procedures for
evaluating the performance of retired judges
serving pro-tem. The evaluation procedures will
utilize the American Bar Association’s (ABA)
Guidelines for Evaluation of Judicial Perform-
ance as the basis for its work. The ABA has
designated Alaska as one of five pilot projects to
test the use of the model guidelines. The com-
mittee responsible for this project includes:
Judge Thomas B.:Stewart, Chairman; Judge
Douglas J. Serdahely; Judge Glen C. Anderson;
R. Stanley Ditus (Alaska Bar Association
representative); James D. Gilmore (Judicial
Council representative); and Francis L. Bremson
(Reporter). The committee began work in early
October and expects to complete its efforts by
early 1987.

JUDICIAL RETENTION

The Council recommended tﬁat all eighteen

judges standing for retention this year be retain-
ed. The Judicial Council’s evaluations were bas-
ed on surveys of all attorneys and peace and pro-
bation officers throughout the state; individual
judge questionnaires; and public hearings held
in Sitka, Homer and Barrow.

Readers interested in further details regard-
ing any of the above activities should call the
Judicial Council offices at 279-2526, or write to
the Alaska Judicial Council, 1031 W. 4th Avenue,
Suite 301, Anchorage, Alaska 99501.

HERB ROSS SWORN AS NEW BANKRUPTCY JUDGE

[continued from page 8]

Judge Ross and family at ceremonies.

ty of San Francisco Law School classmate
Charlie Tumley.

That partnership continued, with the addi-
tion of Ed Reasor, until 1976 when Judge Ross
established a solo practice. Judge Ross’ practice
focused on real estate matters, but he gradually
developed an interest in bankruptcy matters in
response to the needs of his real estate clients.
Prior to moving onto the bench, Judge Ross’
busy private practice was about evenly split bet-
ween real estate and bankruptcy cases. However,
Judge Ross, as with many of today’s real estate
practitioners, has noted the steady increase in
the number of his bankruptcy cases.

Judge Ross believes that his experience in
real estate transactions will compliment his
bankruptcy experience. He noted that the two
areas often are flip sides of the same cases, real
estate transactions increasing with good

economic times, and bankruptcy matters involv-
ing real estate transactions increasing with
downturns in the economy.

The tremendous increase in bankruptcy fil-
ings, largely flowing from the downturn in pro-
fitability of real estate and construction
businesses, is Judge Ross’ primary concern as he
moves onto the bench. Administration of the
bankruptcy case load poses great difficulties,
some of which Judge Ross hopes to cure by ap-
plication of his knowledge of computers. He also
plans on making greater use of his staff for ad-
ministrative matters not necessarily requiring a
judge’s attention, such as calendaring and
disposition of prehearing matters, Judge Ross ex-
pects to experiment with teleconferences and
telephonic hearings in an attempt to reduce de-
mands on his time by travel, as well as reduce the
expenses of his office. Judge Ross does not
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NJC asks Alaska help

BAR COMMENT SOLICITED

The Board of Governors has received a request for a donation from the National
Judicial College. Bar comment on the requested donation is solicited.

The National Judicial College is located in Nevada and is an entirely private
organization which provides continuing education and training programs for judges. A
significant number of Alaska judges have attended over the years, and they report that
the quality of training and programs provided by the college is extremely high.

The college is conducting a fund-raising program in an-attempt to enhance its
facilities and programs. The college is eligible for a matching grant program by which
private donations will be matched dollar for dollar. A number of state and local bar
associations have already committed to provide donations to the college. The Anchor-
age Bar Association has made a commitment for a donation and a significant number
of Alaska judges have made donations individually.

The resolution favoring a contribution was submitted to the Board of Governors at
the last meeting and the board decided to solicit bar comment before deciding on the
matter. If you have a view on whether or not the bar association should make a contribu-
tion to this program, please send your comments to the Alaska Bar Association, P.O.

Box 100279, Anchorage, Alaska 99510.

ALETTERFROM THE DEAN

We at the National Judicial College send our
most sincere thanks to' Alaska’s lawyers and
judges for your generous response to the Col-
lege’s endowment fund drive. I ask for your con-
tinuing support during our final effort to match
the $2.5 million fund created for this purpose by
the Nevada legislature. .

In this Bar Rag edition {(above) is a request
from the Board of Governors for your comment
as to whether the Alaska Bar Association should
join with the Alaska Bar Foundation ($500.00),
the Anchorage Bar Association ($1,000.00), the

. Alaska Judges Association ($2,00.00), and 53
other similar associations across the country in
contributing to this effort. We urge you to re-

spond to the solicitation and hope that your
response will favor the pending resolution.
Should you wish further information about
the National College or the endowment fund
drive in aid of your decision may I suggest you
contact one of the judicial contributors in your
area. As of this writing the list includes Justices
Compton and Moore, Judges Anderson, Boss-
hard, Buckalew, Carlson, Crutchfield, Hunt,
Jahnke, Keene, Lewis, Madsen, Pegues, Ripley
and T. Stewart, Magistrates Dennis and-K.
Stewart, and Department of Labor Administra-
tive Law Judge Carr.
John W. Kern Ill, Dean
National Judicial College

Restoring

judicial

independence

Justice Joseph R. Weisberger. of the
Supreme Court of Rhode Island, speaking at the
National Judicial College (NJC) in Reno, Nev,,
Friday, October 3, urged state trial judges to en-
courage congressional leglslatlon to restore
judicial immunity.

“Judicial independence the ability of a judge
to decide cases without fear or favor is fun-
damental to due process and forms the cor-

“nerstone of individual liberties,” said Weisberger.
“Two years ago, the U.S. Supreme Court made an

abrupt departure from: four centuries of un-
broken precedent in support of complete judicial
immunity.”

Bya ﬁve to four majorlty, the Court held in

' the case of Pulliam v, Allen, 546 U.S.522 (1984),

that a judicial officer may be enjoined pursuant
t0 42 U.S.C. Sec. 1983 from conduct perceived to
be violation of a defendant’s federal constitu-
tional rights and that such injunction might be

-~ accompanied by an award of counsel fees pur-

suant to 42 U.S.C. Sec. 1988.
‘In the Pulliam case; the injunction was

" issued because of the practice of a Virginia

magistrate to set bail in non-incarcerable of-
fenses. A counsel fee of $40,000 was ultimately
awarded along with costs in excess of $3,000.
“There is no aspect of judicial service which
poses more difficulties and has less defined stan-

“dards than the setting of bail,” said Weisberger.

“One can imagine that a state judge who has
been enjoined from certain practices in the set-
ting of bail would no longer be of significant use
in participating in arraignment proceedings. He
or she would be reduced to an inevitable timidity
for fear of being held in contempt by another
court for real or perceived violation of the
injunction.”

believe that he brings either a pro-creditor or
pro-debtor philosophy to the bench, noting that
he anticipates ruling on matters before him only
in accordance with his understanding of the
Code and applicable decisions. He expects the
most significant changes that practitioners will
notice will result from changes in case manage-
ment and court administration.

The Pulliam case may well signal the

twilight of judicial independence in our country”
said Weisberger. “The Pulliam case could well be
extended to federal judicial officers under the
constitutional tort doctrine established in the
cases of Butz and Bivens.” [Butz v. Economuy,
438 U.S. 478 (1978) and Bivens v. Six Unknown
Agents of the Federal Bureau of Narcotics, 403
U.S. 388 (1971).] Weisberger also warned of the
possibility that the Supreme Court in a future
case could extend the Pulliam decision to cases
for money damages-as well as injunctive relief.

“The purpose of the doctrine of judicial in-
dependence,” said Weisberger, “is not to protect
the corrupt judge but to protect the system of
justice. 1feel a sense of alarm and outrage at this
threat to judicial independence.

As chair of the Appellate Judges Conference
of the American Bar Association (ABA) this past
year, Weisberger introduced a resolution before”
the ABA House of Delegates urging Congress to.
amend sections 1983 and 1988 to restore judicial
immunity by prohibiting the award of injunctive
relief andlor counsel fees against any judicial of-
ficer for an act committed in his or her capacity
as a judicial officer, and not clearly in excess of
his or her jurisdiction. The resolution will be on
the agenda of the House of Delegates at the mid-
winter meeting of the ABA in February in New
Orleans.

Weisberger, “in addressing 99 judges
graduating from courses in general jurisdiction
and advanced computers and technology in the
courts, urged members of the state judiciary
throughout the country to contact their state
representatives to the ABA's House of Delegates
to support the resolution and ultimately to con-
tact their congressional representatives to enact
legislation to restore judicial independence.

Weisberger, a noted scholar in the area of
criminal law history and NJC faculty member for
21 years, was the 61st Jackson Lecturer at the
National Judicial College. Weisberger is also
author of a 1985 Suffolk University Law Review
on this topic (Vol. XIX:537).

Located at the University of Nevada-Reno,
the College trains more than 1,500 judges each
year. Affiliated with the American Bar Associa-
tion, NJC is the leading judicial education and
training institution in the nation. Since its
establishment in 1963, the College has issued
more than 20,000 certificates of completion to
judges of all 50 states.
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No whining allowed

by J.B. Dell

; Poorbottom has suffered and will co
: IN THE INFERIOR COURT FOR THE STATE OF MISCONDUCT ntinue to suffer medical

\ bills, pain and suffering, miserable life, soreness, marital

: difficulties, laundry bills, chiropractic bills, neck braces,
v sylvia Poorbottom, : ringing in the ears, hearing funny noises, failure to enjoy
i : :

! Plaintiff, i television, inability to enjoy cheese, and other damages that

.. shall be proven at trial herewith.

i Nicholas "Nick" Chesterfield,

i Defendant. begs, and insists upon the following relief:

i
t
|

WHEREFORE, the plaintiff Sylvia Poorbottom, prays,
|
|
|

1. Judgment against the defendant Nicholas "Nick"
Case No. 2UN-USu-al

Chesterfield for $1,000,000.

COMPLAINT 2. Punitive damages.

S B 3. Tongue lashing and scolding.
i COMES NOW the plaintiff, by, around, through, and b g 4

) 4. Interest and attorney's fees.
H in counsel, by way of complaint against the defendant, and whines |

Y 5. Anything else the judge can think of.
i as follows: i
i : DATED this day of

1. Plaintiff is a resident of the State of Alaska ! . 1986.
: and at all times hereto lived herein.
i 2. on or about May 6, 1986, the plaintiff was pro- . By:
i William V. Solitaire
B ceeding in a westerly direction on Spenard Road in a 1974 Chevy : Attorney for Plaintiff

pickup with two large dice suspended from the rear view mirror.
3. At about that same time, the defendant Nicholas
"Nick" Chesterfield was proceeding at an easterly direction,

and was driving in a careless, reckless, and stupid manner.

L
A, SV
Y, s

4. Due to the carelessness, recklessness, and stupidity

of defendant Nicholas "Nick" Chesterfield, the two motor vehicles
were caused to come into collision on Spenard Road in the vicinity
of the Hot Stuff Escort Service.

5. Due to the aforesaid and previously mentioned
and referenced herein carelessness, negligence, and stupidity,
3 the plaintiff Sylvia Poorbottom suffered bruises on or about

| her back, head, face, 'lip, thigh, arms, toes, hair, eye's, and

WILLIAM V. SOLITARE
ATTORNEY & COUNSELOR OF LAW
807 ALLEYWAY STREET, SUITE 109 (LEPT HALF)
- ANCHORAGE, ALASKA 99701
WILLIAM V. SOLITARE
ATTORNEY & COUNSELOR OF LAW
807 ALLEYWAY STREET, SUSTE 109 (LEPT HALF)
ANCHORAGE., ALASKA 99701

i naval.
6. Due to the aforesaid carelessness, stupidity,

¢ and recklessness forementioned herein, the plaintiff Sylvia

| | Bidith Affirmative Defense

| IN THE INFERIOR COURT FOR I

[ THE STATE OF MISCONDUCT | The plaintiff got poor grades in high school.
THIRD JUDICIAL DISTRICT

] Ninth Affirmative Defense

Sylvia Poorbottom, The plaintiff assumed risk by driving on the publif

Plaintiff, highways without a crash helmet and air bag.
v. WHEREFORE the defendant prays for the following relief].
Nicholas "Nick" Chesterfield,

Defendant. 2. For judgment against the plaintiff for attorney'k

N S S St 2t o o ot

fees, interest, costs, emotional distress, and insurance fraud.
Case No. 2UN-USu-al

|

i 1. Dismissal of plaintiff's with extreme prejudice.
|

!

! 3. For an order requesting that the plaintiff's
|

|

ANSWER medical file be published in the Municipal telephone directory

for five consequetive years.

COMES NOW the defendant, Nicholas "Nick" Chesterfield, 4 such other relief as the court may deem equif

by and through his attorneys, Nasty, Vile, Brutish & Short

’ table.
and answvers the plaintiff's complaint as follows: -DATED this _____ day of October, 1986.
1-6. Defendant denies EACH AND EVERY ONE OF THE NASTY, VILE, BRUTISH & SHORT
PLAINTIFF'S ALLEGATIONS in spades. S S pRaly |y oant
Eirst Affirmative Defense |
Plaintiff's complaint fails to state a cause of actionl e George S. Trueblood
O] tiv se

Plaintiff's injuries are due to her own stupidity
and misconduct.

Third Affirmative Defense

| Plaintiff's injuries are due to acts of God or gods.

ou: ative Defense

Plaintiff has failed to mitigate damages.
FAfth Affirmative Defense
Plaintiff's complaint is barred by the doctrines of
waiver, estoppel, laches, and the rule in Shelly's case.
ve Defense
The plaintiff has large feet.

Seventh Affirmative Defense
The plaintiff had eggs for: breakfast. |

ANCHORAGE, ALASKA 99512
CABLE ADDRESS: MEGABUCKS
ATTORNEYS AT LAW
(A MULTINATIONAL CORPORATION)
2604 PINSTRIPE ROAD, FLOORS 8 AND 9
ANCHORAGE, ALASKA 99512
CABLE ADDRESS: MEGABUCKS

NASTY, VILE, BRUTISH, & SHORT




By Philip Matricardi

You can find a decent lunch within walking
distance of the courts in Juneau at pretty near a
dozen places. One of the best, The Fiddlehead,
requires you to stretch your legs a bit far, but not
too far. The Fiddlehead Restaurant & Bakery
provides three meals a day every day of the week.

At lunch, fiddlehead fans feast on hambur-
gers, salads, soups, and fresh bread and desserts.
The atmosphere there glows with an upscale
don't-panic-it’s-stili-okay-to-be-organic  luster.
Glows from the furniture, the fresh cut flowers,
the crockery, the friendly folks, and especially
from the food.

Debbie Marshall, who owned the Bread Fac-
tory in Anchorage about ten years ago, opened
the Fiddlehead in Juneau in 1979. For the
burgers she selects grain-fed beef raised in the
Pacific Northwest. An exception is the bean
burger, made meatless with lentils, rice and
beans. For one dollar extra you can top your
bean burger with your choice of Swiss, cheddar,
mozzarella, or blue cheese. Nitrate-free bacon,
ham and pork sausage also from grain-fed crit-
ters, are available to accompany the burgers.

Even more intriguing are the salads. Alas,
the Fiddlehead Salad does not contain any fid-
dlehead fern, but this large green salad does con-
tain tomato, cucumbers, avocado, cheddar, egg,
sprouts, seeds, croutons and more. Served with
the Fiddlehead’s fine wholesome fresh baked
bread.

THE LUNCH CIRCUIT

The brown rice salad features the rice fried
hot with veggies and tofu, then served on chilled
romaine with vinaigrette dressing, cheddar
cheese and sprouts. Nice contrasting combina-
tions of flavors, textures, and temperatures.

My favorite salad combines smoked turkey
with fettucine tossed with red peppers, green
peas, and chutney. The Fiddlehead serves Greek
salad in two sizes and uses real bermuda onion
to boot.

Fresh French onion soup is an everyday
item, topped with toasted bread and melted moz-
zarella and Swiss cheese. Then there’s a second
soup, the soup of the day, which changes close to
daily.

If you go back for dinner, you'll find some
creative surprises. Freshly caught Alaskan
seafood varies the dinner menu from fresh King
Salmon Siciliano to seafood fettucine. My
favorite dinnertime dish was a surprise item —
pasta and bean stew with fennel flavored Italian
sausage. The Light Supper menu includes spicy
black beans and rice served with sour cream and
tomatoes.

After lunch at the Fiddlehead you might
want a cab back to court, but the walk uphill
from 429 West Willougnby Avenue will do you
good. I know [ enjoyed it, despite the rain.

©1986

Food Critic Philip Matricardi can be heard
Saturday mornings at KSKA FM 91.1, Public
Radio for Southcentral Alaska.

BRIDGE THE GAP MANUALS Now AVAILABLE!

tions may be added.

The BIG news is the manual. An imprinted, three-ring, vinyl-clad
notebook, complete with laminated tabbing, holds 500 pages worth of
topic outlines covered in the course plus a comprehensive Guide to Legal
Resources. The manual will be updated on a regular basis and new sec-

Cost of the manual is $60. To order a copy send a check, payable to
the Alaska Bar Association, for $60.00 to Alaska Bar Association, PO.
Box 100279, Anchorage, Alaska 99510.

November, 1986 » The Alaska BarRag « 11

By the time the Bar
Rag goes to press, the
long-awaited BridgeThe-
Gap seminar, held Novem-
ber 14 and 15, will be
history. The day and a half
program covered basic
“how to” procedures in a
number of areas: Adminis-
trative Procedures, Real
Estate Law, Professional
Responsibility, Clerk to
Court, Law Office Eco-
nomics, Inner Workings of
the Law Office, Business
Organizations, Family Law,
Bankruptcy and Probate.

HISTORICAL BAR

By Leroy Barker

When I first came to Alaska in December of
1961, I worked for the Attorney General’s office
in Juneau. Unfortunately, we were a small group
who generally hung around together and were
not active in the local Bar Association. However,
I think the story of the first civil case that I ever
tried might be of some historical interest. Nor-
mally, T would not tell this story, but I think I
have been admitted long enough and made
enough mistakes, that I can candidly report on
my first civil jury trial.

I went to work for the Attorney General’s
office directly out of law school with no practical
experience. Due to the inexperience of State
Government in those formative years, I was put
in charge of all of the pending condemnation
actions of North Tongass Avenue in Ketchikan,
Alaska, a task that would be difficult even for an
experienced lawyer. I was asked to manage and
try litigation in a community I was not familiar
with and a subject matter I had never heard of.
I know I had read something in the Constitution
about just compensation but I had no idea what
it meant. My constitutional law class was heavy
into due process and first amendment rights
and rather skipped over some of the other con-
stitutional provisions.

In the summer of 1962, I was assigned as
the Acting District Attorney of Ketchikan for
three months and also put in charge of all pend-
ing condemnation Master’s Hearings. I do not
recall how many parcels were in contest, but
there were probably about forty. I was not then
a member of the Alaska Bar, but had been
admitted to the California Bar in January of
1962, and was practicing under the waiver that
was allowed to Assistant Attorney Generals at
that time. I went to a series of Commissioner’s
hearings at which I represented the State of
Alaska. A gentleman named Robert Zeigley, of
some local prominence represented all of the
property owners. There was a piece of property
that the State was condemning which contained
the Log Cabin Bakery. It was an operating
business and we were cutting it in half. Only
many years later was I to learn that the most dif-
ficult appraisal problem in eminent domain is
the partial taking of an operating business. For-
tunately, I was armed in the summer of 1962
with only youthful ignorance and a willingness

Leroy Barker condemns Ketchikan

and documents love affair

to give anything a try.

In July of 1962, at the Commissioner’s
hearing, we put on our appraisor who deter-
mined estimated just compensation to be
$24,000. T do not recall what the property
owners’ position was, but the Commissionet’s
award was $33,000. The property owners were
satisfied, but the State was not, so it appealed.
In November of 1962, T again returned to Ket-
chikan for the jury trial of this condemnation
case. [ think you will appreciate the setting as I
arrived on Friday night for a trial that was to
start Monday morning. I had undertaken no
discovery. There had been no depositions of the
experts and no interrogatories asked and no
appraisal reports obtained. I did not know what
discovery was! When I arrived on Friday night,
I met with my in-house State appraisor, who
frankly did not know a partial take of a bakery
business from a sinking gilnetter in a boat
harbor.

The case was set before State Superior
Court Judge Walter E. Walsh, a man who was
both kindly and understanding of my plight,
although he could not try the case for me. I
knew that I was in deep trouble. From my room
in the Ingersoll Hotel on Sunday night, I called
my boss, the Attorney General, George Hayes. |
expressed to him my anxiety. He said in a
reassuring tone: “Leroy, you are the State’s
expert on condemnation. Good luck tomorrow
morning!” With those words of encouragement,
I charged forward. Armed with my ignorance
and my less than competent expert, I faced my
adversaries. They included local counsel,
Robert Zeigler, who knew all of the jurors,
Jeremiah Long, a Seattle attorney with 15 years
experience in eminent domain, and Hugh
Thompson, their appraisor. In 1956, Mr.
Thompson had been in charge of the appraisal
of the entire city of Ketchikan for tax assessment
purposes. He testified many times at trials, both
in Alaska and Seattle. Notwithstanding the fact
that I had only tried two magistrate criminal
trials, [ felt secure in the knowledge that George
Hayes had assured me that I was the State’s
expert in the field. I had tried two magistrate
jury trials in the summer of 1962, in Ketchikan.
Unfortunately, as you recall in the old magis-
trate’s courts, the lawyers argued the law and the
juries were not given formal instructions by the
judge. Therefore, on Monday morning when [
was served with the property owner’s jury

instructions, I was surprised. After I read them
over, | had some suspicion that maybe I ought to
have a set of my own. They discussed such novel
concepts as severance damages, highest and
best use, special benefits and partial taking.
They also discussed fixtures versus personalty.
Well, T plowed ahead, trying the case in the
daytime and doing research at night. There
were no computers and Lord knows, no law
clerks to help me out. I kept calling George
Hayes everyday on a panic basis, probably twice
a day. Finally, he had the then District Attorney,
Marrs Craddick, come sit beside me one after-
noon in trial. Marrs knew less about condemna-
tion than I did, but he had more experience as a
trial lawyer. I think he was totally embarrassed
by my conduct and never came back after that
afternoon. He may not have known how to try a
condemnation case, but I am sure he knew that
I did not know how to try any type of a case.

To make a long story short, after a week of
trial, the jury returned a verdict of $83,000. 1
suppose this was a victory, since the owners had
sought $102,000.

I probably learned more in the trial of this
Log Cabin Bakery case then I have learned
since in any of my trials. We all continue to learn
and hopefully get better as we get older, but
there is nothing like the first baptism under fire.
Such artful efforts as jury selection, opening
statement, marking exhibits and cross-examina-
tion were skills that I was to develop long after
this trial was completed. Enough of that.

In the meantime, I thought I would enclose
a couple bits of memorabilia, which you might
find of interest. One set of documents is the
Complaint and Answer in Carmen DeMaurant v
Frank Estes. I can add nothing to the legal
writings of Paul Robison and Harold Butcher in
their Complaint and Answer. Also, I am includ-
ing a letter Judge von der Heydt wrote Dave
Ruskin on June 26, 1973, and Dave Ruskin’s
reply the next day. I do not know who Mr.
Ruskin is referring to when he mentions “Don
Wendell's family” Have you some thoughts on
this?

(This is the second in a series of historical
reminiscing by the Bar's Historians’ Committee,
chaired by the late Wendell Kay. The title is Mr.
Kay'’s).
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AS OTHERS SEE US

By Chris Wright Ibanez

Three trends that reflect a new competitive
era for American law firms during an economic
slowdown are diversified business ventures out-
side of the legal arena, hiring of professional
non-legals to work alongside lawyers, and more
aggressive marketing of the legal profession.

A growing number of law firms across the
country are moving beyond the traditional lex-
icon of the legal trade and engaging in a variety
of business ventures, from investment banking
to environmental consulting, to real estate
development.

Such ventures include:

Pechner, Dorfman, Wolffe, Rounick and
Cabot, a Philadelphia firm that specializes in
labor law, started a personnel consulting com-
pany to advise its corporate clients on how to
handle problems with employees.

Van O’Steen and Partners, run by a
Phoenix lawyer who was one of the pioneers in
legal advertising, formed the Van O'Steen
Lawyer Marketing Group. The company helps
personal injury lawyers sell themselves by pro-
viding services ranging from personalized televi-
sion spots to three years’ worth of newspaper
columns on legal topics.

A Pittsburgh firm, Thorp, Reed and Arm-
strong, operates an office supply, printing and
messenger company that started as a way of
sharing administrative costs with other com-
panies in its building but has branched out to

serve other law firms in the city.

The D.C. office of Sutherland, Asbill and
Brennan joined with William A. Vaughan, who
left his post as an assistant secretary at the
Department of Energy, to form Energy and
Environmental Consultants. Vaughan, who
holds degrees in both law and engineering,
heads the consulting firm and is of counsel to
the law firm.

The partners of an Atlanta firm—Asbill,
Porter, Churchill and Nellis established an
investment banking company last year. Rather
than be on the peripheral of investment oppor-
tunities, the firm decided it could be of service
to its clients and also make money.

The businesses provide the opportunity for
lawyers to broaden the firm’s economic base
during a slowdown in business activity. It has
proven to be an ideal situation for this kind of
synergistic practice.

The firms involved in these ventures say
that most of the businesses were born out of
client demand. Clients are interested in finding
one entity who will take the responsibility for
dealing with the whole problem, not just a par-
ticular aspect of the problem.

All'the firms had to deal with ethical issues,
including conflict-of-interest, but have found
ways to work out most of the issues.

Law firms are also experimenting with hir-

COLUMBIA REPORTING SERVICE
(formerly Boyer Reporting Service)

Columbia Reporting Service delivers the depth of expe-
rience, total accuracy, capacity for volume, speed of
delivery, and economy of fees you require in today’s
competitive litigation arena.

* Official national reporters for Washington Public Power Supply

System MDL 551

* Routine 4 to 6 day service; same day upon request
* Columbia Center conferencing facility

* Extremely competitive prices

* 17 highly skilled staff reporters

* Complex litigation experts
* 100% of work on computer

* “DISCOVERY” litigation support software
* Customized data base management

¢ Deposition copies on floppies (no charge)
* More than 400 asbestos cases processed

COLUMBIA REPORTING SERVICE, INC.

does it faster, better, at lower cost

655 Central Bldg.
Seattle; WA 98104
(2006) 624-5886

100 East 42nd Street
New York, NY 10017
(212)986-3149

4810 Columbia Center |
Seattle, WA 98104
(206) 622-3346

Lawyers diversify in
complementary services

L e

ing non-legal professionals. Productivity
improvements are often cited by proponents of
the fledgling trend. Better utilization of
resources in a firm is one advantage. Non-legal
professionals can often be billed out at a lower
rate saving the client some money. The business-
getting potential of some non-lawyers attracts
many law firms.

Some examples include:

Washington’s Beveridge and Diamond
hired economist Jim Tozzi. Tozzi was deputy
administrator of the Office of Management and
Budget and did development consulting for
some of the provinces of China. His work has
brought in legal business involving American
investments in China.

Linda Gosden of Washington’s Heron, Bur-
chette, Ruckert and Rothwell, former public
relations director at the Transportation Depart-
ment recently put together a campaign to line
up newspaper editorial support on behalf of an
oil-tanker owner who wanted a change in
Transportation regulations. The firm subse-
quently ended up doing legal work for the
tanker owner.

At Morrison Mahoney and Miller, a Boston
firm that handles medical malpractice defense
work for insurance companies, a staff physician
now assists in the preparation of cases and acts
as liaison with expert witnesses.

Finally lawyers are beginning to market
themselves. They are not only advertising, but
sending out brochures and newsletters, holding
seminars—adopting all the promotional staples
that management consultants and other service
firms use to hype their practice.

These new strategies are designed to
increase market share but with emphasis on
repeat businesses as well. Greater emphasis on
customer service means client satisfaction and
client satisfaction is the bottom line.

Chris Wright Ibanez is a free-lance man-
agement consultant with an MBA in Human
Resource Management. Most of her clients have
been involved in legal issues around employ-
ment and labor law which they have worked
out with their attorneys. Chris then builds the
personnel systems that support a well planned
Employee Relations program.

New Organization
Formed

Lawyers for Alternative Work Schedules
(LAWS), a national non-profit organization
devoted to the issue of part-time work for at-
torneys, has recently been incorporated and is
currently conducting a membership campaign.

The purpose of LAWS is to educate the legal
community about the benefits of adopting
various work time options such as part-time, flex-
time and job sharing.

LAWS will conduct research on these
topics, will produce a portfolio and other
materials documenting the benefits to employers
of implementing alternative work schedules and
will offer conferences, workshops and a national
newsletter.

Errands Unlimited

We do the leg work!

e Shopping

* Mailings

e Courier

e Pick up, drop off cleaning
¢ Prescriptions
¢ Various other errands

2721610

The Alaska Bar Association

has the most accurate
and up-to-date
mailing labels of
members of the Bar.
We can provide labels by zip code,
city, judicial district and member
| status.

Call:
Virginia at 272-7469
for cost and information.

Tutors Commended by
Board of Governors

The Board of Governors passed a resolution
at its September meeting publicly recognizing
the bar exam tutors for their time and effort in
assisting applicants. The members of the Bar
who have volunteered their time as tutors are:

James S. Crane
Roger W. DuBrock
Dana Fabe

Averil Lerman

Sen K. Tan

Susan L. Urig

Clay A. Young

The tutoring program for applicants who
have failed the bar exam was established by the
Board of Governors last summer. Five applicants
were provided with tutors in preparing for the
July, 1986 bar exam.

The tutors attended an orientation and
training session conducted by Cheri Jacobus,
who, with her husband Ken, runs the bar review
course, and who has had years of tutoring ex-
perience. The tutors were provided with past ex-
ams for the student to use as practice exams,
which are then reviewed and evaluated by the
tutor.

Each tutor was assigned one applicant. The
amount of time spent on tutoring varied widely,
depending on the tutor and applicant.

Tutors Wanted

The Bar office was able to assign a tutor to
every applicant who requested assistance for the
July exam. However, the Board would like to
establish a larger pool of tutors so we can always
meet the need for assistance. If you have done
tutoring on an informal basis, or know someone
who would be a good tutor, please help us out
and contact the Bar office to volunteer.
Remember what it was like when you were taking
the bar exam!
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SPECIAL REPORT: ETHICS & THE BAR

Dlsc1plme counsel discuss process

The following is a summary of a recent in-
terview of Bar Discipline Counsel Stephen J.
Van Goor and Susan L. Daniels by Mickale
Carter.

By Mickale Carter

One of the responsibilities of the Discipline
Counsel is enforcement of the Disciplinary Rules
(DR) of the Code of Professional Respon-
sibilities. This Code sets the standards for con-
duct of members of the Alaska Bar. Stephen J.
Van Goor and Susan L. Daniels are the
Discipline Counsel for the Alaska Bar Associa-
tion. Van Goor and Daniels represent the Alaska
Bar Association in bringing disciplinary action
against inembers of the Alaska Bar. Although
both Van Goor and Daniels handle discipline
cases, only Daniels is involved with Fee Arbitra-
tion. Van Goor handles the admission related
matters which is outside the scope of this article.

The following is a summary of my recent in-
terview of Van Goor and Daniels. My purpose in
interviewing the Discipline Counsel was twofold.
I'wanted to find out about the nuts and bolts pro-
cedures for bringing a disciplinary action in-
cluding the various sanctions which may be im-
posed. 1 also wanted to get a sense of the kind of
DR violations which are most frequently the sub-
ject of eomplaints in Alaska. The discipline
discussion is followed by a discussion of fee
arbitration.

QQ: When s an attorney subject to discipline?

A: Al attorneys who practice law in the State
of Alaska are governed by rules of ethics
known as the Code of Professional Respon-
sibility. An attorney is subject to discipline
if he violates a Disciplinary Rule of that
code. The Code is divided into two sec-
tions, Ethical Considerations (EC) and
Disciplinary Rules (DR). The Discipline
Counsel enforces the DR’s. An attorney
may be disciplined for violating .a
disciplinary rule, an ethics opinion or for
any other conduct set forth in Bar Rule 15.

The Code was adopted by the Alaska
Supreme Court in May 1971. It can be
found at Volume III of the Rules of Court.
The Model Rules of Professional Conduct,
approved by the American Bar Association,
are presently under review. Upon comple-
tion of that review the Board of Governors
will make a recommendation to the Alaska
Supreme Court as to whether the Model
Rules should govern members of the
Alaska Bar.

(Q: Who can complain about an attorney?

A: Anyperson can file a complaint. Although
complaints against attorneys are most often
filed by clients, opposing parties, attorneys
and even judges can initiate the disciplinary
procedure. Also, the Discipline Counsel
can begin an action sua sponte if either
becomes aware of activities which are
questionable.

Q: What entity is responsible for processing
complaints?

A: The Disciplinary Board of the Alaska Bar
Association is responsible for processing
ethical grievances against attorneys. The
Disciplinary Board is made up of the
members of the Board of Governors. The
Disciplinary Board employs the Discipline
Counsel and staff who investigate and pro-
secute ethical grievances.

How does one file a complaint?
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The Discipline Counsel have prepared an
attorney grievance form. The person mak-
ing the grievance, as indicated on the form,
must identify himself and the attorney
about whom he is complaining. The grie-
vant must then make a written signed state-
ment explaining the details of the alleged
misconduct, including the approximate
time and place. Any documents which sup-
port the claim of misconduct should be at-
tached to the attorney grievance form. The
form should be sent to the Discipline
Counsel in care of the Alaska Bar
Association.

What happens once the complaint is filed?

All grievances are reviewed by the
Discipline paralegal and discussed with
Discipline Counsel. If ‘the Discipline
Counsel decide to proceed, the case is
assigned to either Van Goor or Daniels.
The assigned counsel reviews the attorney
grievance form seeking to determine
whether the allegations, if true, would con-
stitute grounds for discipline. If the claim is
inadequate, Discipline Counsel declines to
open an investigation. If the investigation is
declined because the grievant failed to set
forth adequate details of the alleged occur-
rence, the assigned Discipline Counsel will
inform the grievant so that he may further
clarify his claim.

If a grievance is accepted, an investiga-
tion is begun. The attorney about whom
the grievance is made is sent a copy of the
complaint. The attorney is required to res-
pond in writing. The attorney’s response, of
course, should be accompanied by
evidence which supports the attorney’s
position.
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If Discipline Counsel is convinced after
reviewing the attorney’s response that there
is no probable cause to believe that miscon-
duct has occurred the case is dismissed.

(Q: When does the aggrieved attorney have
the right to counsel?

A: The attorney has the right to consult
counsel at any time during the disciplinary
process. Approximately 25% of Alaskan at-
torneys charged with a disciplinary viola-
tion retain counsel. Those who do are fre-
quently represented by a partner or co-
owner in a multi-lawyer law firm.

What is the standard of proof?

It must be shown that the attorney commit-
ted on act constituting grounds for
discipline by clear- and convincing
evidence. Discipline Counsel have deter-
mined that ‘“clear and convincing” is
somewhere midway between preponder-
ance and.beyond a reasonable doubt.

QQ: What are the possible sanctions which
may be imposed upon the attorney?

A: There are seven types of disciplinary sanc-
tions, two which are private and five which
are public. The least severe sanction is writ-
ten private admonition by a Discipline
Counsel. The next level is a private repri-
mand by the Disciplinary Board. The most
severe sanctions are public sanctions.
Public sanctions involve public reprimands
by the Discipline Board and public censure,
probation, suspension for up to five years
and disbariment by the Alaska Supreme
Court.

What does a private admonition entail?

A private admonition is given for minor
types of ethical violations. These include:
minor neglect of a client’s case, minor con-
flicts of interest, and conduct which results
in minor interferences with the administra-
tion of justice. For these minor violations, a
Discipline Counsel, with the approval of
one member of the Area Hearing Commit-
tee, may-write a letter to the offending at-
torney. The letter advises the attorney of
the conduct which violates the disciplinary
rules. The attorney is advised to correct this
conduct.

>
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What does a private reprimand entail?

A private reprimand is given by the Presi-
dent of the Disciplinary Board. Usually a
private reprimand is the result of a stipula-
tion between the disciplinary counsel and
the attorney.

The Disciplinary Board, however, can
disapprove of this stipulation. If the
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Disciplinary Board is in agreement, the
President of the Board will write a letter to
the attorney indicating the attorney’s
misconduct and advising that the attorney
should refrain from such conduct in the
future.

Q: ' What are the procedures required before
an attorney can be publicly disciplined?

A: Generally, public discipline succeeds the
formal hearing process. Discipline Counsel
recommends the formal proceeding.
Before the petition for formal proceeding
can be filed it must be approved by one
member of the Area Hearing Committee,
The petition is a statement of the alleged
violation. The proceedings become public
when the petition for formal proceeding is
filed.

The Area Hearing Committee is com-
parable to a hearing master for a trial court.
It hears the evidence presented by both the
Bar and the attorney. The Area Hearing
Committee is made up of three members,
two attorneys and one lay person. The Ex-
ecutive Director of the Alaska Bar Associa-
tion in her capacity as clerk of the
Disciplinary Board selects from the
members of the Area Hearing committee
those who will sit for each formal hearing.

“The proceedings before the Commit-
tee are like a trial. The Bar Association has
the burden of proof. The attorney has the
right of cross-examination, right to counsel,
right to present witnesses and right of sub-
poena. After hearing the evidence, a ma-
jority of the Area Hearing Committee
issues its findings of facts and conclusions
of law along with its recommendation to
the Disciplinary Board.

The Disciplinary Board which is the
Board of Governors has 12 members: nine
attorneys and three non-attorneys. The
nine attorneys are elected by the members
of the Alaska Bar. The non-attorneys are
appointed by the Governor of the State of
Alaska.

“The recommendation of the Area
Hearing Committee is comparable to a
Master’s recommendation. The Disci-
plinary Board adopts the Area Hearing
Committee s recommendation or reviews it
de novo. If either the Discipline Counsel or
the attorney appeals the Area Hearing
Committee s findings, conclusions, and
recommendations, it is more likely that the
Disciplinary Board will hear oral arguments
and request briefing from both sides.

Continued on page 14

Jury’s still out
on attorney ads
ABA, justice differ on ads

By Steven W. Colford

Lawyer advertising has helped many con-
sumers overcome fears or uncertainties about
obtaining legal advice, according to an American
Bar Assn. committee report.

The ABA's Commission on Professionalism,
in a report issued last week after two years of
study, called for “good sense and high standards”
as guideposts for lawyer ads. “The advertising of
legal services is not the same as the marketing of
home lawn care or underarm deodorant,” the
commission observed.

But it also said it “heard testimony that
many people with relatively simple legal prob-
lems, who could not otherwise afford legal
advice, have had their problems competently
handled by entities that employ advertising and
rely on volume to compensate for their lower
charges.”

In an address to the ABA convention in New
York last week, outgoing U.S. Chief Justice War-
ren Burger delivered a less moderate view of the
issue, castigating “advertising lawyers [who] have
lost sight of the traditional values of our
profession.”

“The public interest does not need — in-

deed no lawyer needs — colorful, self-touting or
deceptive advertising in order to give people
access to the courts, Justice Burger said,
reiterating a theme he has voiced in the past.
“Responsible persons will agree that just
because the Constitution permits an act (i.e,
advertising), that does not make it ethically ac-
ceptable for the privileged profession of the law”
—From Advertising Age, Aug. 18, 1986

No Alaska Complaints

There have been very few complaints about
lawyer advertising in Alaska according to the
Bar’s Discipline Section. The Bar has two
primary concerns in this area: one, that lawyer
ads do not use the words “specializing, specialist,
speciality” since there is no accrediting organiza-
tion in Alaska at the present time; and, two, that
the ads are not false, deceptive or misleading.
The Model Rules Committee, chaired by Robert
Bundy, is currently considering proposed adver-
tising rules along with other ethical rules found
in the ABA’'s Model Rules of Professional Con-
duct for presentation to the Board of Governors
and the Supreme Court. Anyone with questions
concerning the propriety of an advertisement

Bar issues 27 findings

By Donna C. Willard

After eighteen months of meetings and
hearings, the ABA's Commission on Profes-
sionalism transmitted its report to the House of
Delegates together with a recommendation that
it receive nationwide circulation for comment
and that a committee be appointed for
implementation.

The report makes 27 specific recommenda-
tions for law schools, the organized bar, judges
and lawyers to follow, including:

(1) that lawyers abide by higher standards of
conduct than the minimums required by the
Code;

(2) that new lawyers be consciously aided by
their firms and bar associations in recognizing
and addressing the practical aspects of the prac-
tice of law and of ethical issues;

(3) that continuing legal education pro-
grams should be strengthened and made
mandatory;

(4) that the ABA should prepare films or
video tapes. on ethical and professional issues
and make them available to CLE programs;

(5) that the bar should emphasize the role
of lawyers as officers of the court;

(6) that lawyers and judges should report
serious misconduct to disciplinary authorities;

(7) that lawyers should devote increased
time to pro bono work and should develop sim-
ple, less expensive ways to deliver legal services;
and

(8) that lawyers should not make acquisi-

With respect to judges it was recommended
that:

(1) state supreme courts should provide
adequate funding for the disciplinary process;

(2) that sanctions for litigation abuses,
similar to those embodied in Federal Civil Rule
11, should be imposed by state court judges; and

(3) judges should assume a more active role
in the conduct of litigation.

The report is currently in the hands of all
concerned groups, including state and local bars,
for comment,

In other action, the House of Delegates at
its annual meeting in New York, approved a
revised recommendation that supports the con-
cept of mandatory continuing legal education
and urges the state bars to seriously consider im-
plementation. Also approved were Standards
For Providers of Civil Legal Services to the Poor
and the Federal Provisional Remedy Enabling
Act which would have the effect of allowing
attachment, garnishment and sequestration
orders to be effective wherever property is found
rather than being limited to the district of the
issuing court.

After hot debate the House adopted a reso-
lution supporting the provisions of the Age
Discrimination in Employment Act which would
eliminate the 70-year mandatory retirement age
for non-federal workers.

The next meeting of the House of Delegates
will be held February 16 and 17, 1987 in New
Orleans. For more information contact either
Keith Brown or Donna Willard, Alaska’s
delegates.

should contact the Bar’s I}iscii]ine Counsel. tion of wealth a primary goal.
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DiSCipline Courlsel . .. continued fromp 14

The Disciplinary Board then makes
findings of fact and conclusions of law as
well as recommendations with regard to
sanctions. If the Board’s recommendation
is for sanctions and the recommended
sanction is disbarment, suspension, proba-
tion or public censure the disciplinary mat-
ter is forwarded for consideration by the
Alaska Supreme Court.

What does each type of public discipline
entail?

“The most severe of the sanctions of course,
is disbarment. Since 1955 there have been
seven Alaska attorneys who have been
disbarred, most for criminal convictions or
for stealing from client’s trust accounts. If
an attorney is disbarred he can re-apply for
admission to the Bar after five years. Before
being allowed back into the Bar, he must
convince the Supreme Court that he has
rehabilitated himself. The attorney must

show by clear and convincing evidence that.

he is no longer a danger to the public.

With a suspension an attorney is not
allowed to practice law for the period of the
suspension. If the attorney is suspended for
less than one year he is automatically
reinstated unless such is opposed by a
Discipline Counsel. Otherwise the
reinstatement procedure is the same as for
disbarment.

When the attorney is placed on proba-
tion he must be supervised in the practice
of law by another attorney. The disciplined
attorney must pay for the services of the
supervising attorney. He can be placed on
probation for up to two years. There are
presently two attorneys on probation; one
in Southeast and one out-of-State attorney
due to the reciprocal discipline rule.

A public censure differs from a private
reprimand in that it is public.

What do you recommend that attorneys
do in order to avoid ethical complaints?

Most complaints about attorneys involve
failure of the attorney to communicate with
his client. Attorneys can avoid many com-
plaints simply by copying their clients with
documents, including correspondence,
which they have prepared and by returning
their client’s phone calls. See Table 1.

Is there any way an attorney can get advice
if he is confronted with an ethical
question?

Any attorney can call and ask for informal
advice from either of the Disciplinary
Counsel. Also, any member of the Ethics
Committee will give informal advice. If a
formal opinion is sought a question can be
presented to the Board of Governors by
written proposal of the Ethics Committee
which may then issue a formal ethics opi-
nion. However, it may take several months
to render a formal opinion.

FEE ARBITRATION

Who may petition for fee arbitration?

may petition for arbitration. The attorney
must be licensed to practice law in the State
of Alaska and the services must have involv-
ed a legal matter conducted in Alaska
before Bar Counsel will arrange for arbitra-
tion of the fee dispute. In addition, the
client must have made efforts to resolve the
dispute directly with the attorney.

A client with a fee dispute with his attorney

Q: How does a client request fee arbitration?

A: Bar Counsel has prepared a form which the
client may complete to make his petition to
arbitrate a fee dispute. In making the peti-
tion the client must describe the dispute as
specifically as possible and state. the
remedy that he seeks from the attorney.

What happens once the petition is filed?

After the petition is filed the Bar Counsel
reviews it to determine whether the client
has made reasonable efforts to resolve the
dispute with the attorney prior to filing the
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petition and as to whether the petition is -

otherwise complete. When the client has
satisfactorily completed the petition, the
Bar counsel notifies both the client and the
attorney that the petition has been ac-
cepted. Each party is notified that if the
matter is not settled within ten days it will
be referred to a hearing panel.

At the end of the ten day period, if Bar
Counsel has not been informed that the
matter has been settled, she selects a Hear-

ing Panel from the members of the ap-’

propriate standing subcommittee. The
panel consists of three members, two at-
torneys and one non-attorney. There are
four standing subcommittees; one in An-
chorage, Fairbanks, Juneau and Ketchikan.
There are twenty four attorney members
and eight non-attorney members in An-
chorage, twelve attorney members and four
non-attorney members in Fairbanks, and
six attorney members and two non-attorney
members in both Juneau and Ketchikan.

Twenty days in advance of the hearing
the Bar Counsel will give written notice to
the client and the attorney of the time and
place of the hearing. Each will also be ad-
vised of the right to present witnesses and
to submit documentary evidence. The
client will also be notified that he can be
represented by an attorney,

The decision of the Hearing Panel in-
-cludes inter alia, the panel’s findings of fact.
The hearing panel also makes a recom-
mendation as to whether the matter should
be referred to the Bar Counsel for ap-
propriate disciplinary proceedings. See
Table 2. The panel of course, also makes its
decision with regard to the fee dispute.

Q: Can either party appeal the decision of the
Hearing Panel?

A: Yes. Should either party appeal the deci-

sion of the panel, the appeal should be filed

with the clerk of the Superior Court and
also must be filed with Bar Counsel. If the
award is against the attorney, the award is
final and binding unless appealed within 30
days of its issuance. The Panel s decision is
final and binding upon being affirmed by
the Superior Court. Failure to pay a final
and binding award subjects the attorney to
suspension for nonipayment.

From the type of complaints-lodged
with the Discipline Counsel it would appear
that the most common ethical violation of
the Alaska Bar is client neglect which in-
cludes the failure to adequately com-
municate with clients. This problem seems
‘to be a result of poor management rather
than the outgrowth of an ethical dilemma.
The Alaska Bar could go a long way in
preventing this type of violation by gather-
ing information about workable office pro-
cedures and time management systems and
disseminating that information to the
members of the Bar.

Montana attorney James E. Murphy uses a whimsical cartoon on his personal stationery in a
low-key “ad’

TABLE 1

Discipline Status Report
As of October 2,1986

Open Cases bv Nature of Grievance

Code No. of
No.  Code Description Cases
01 Trust violations (embezzle-
ment conversion, withholding
client’s property) 12
02 Conflict of interest 9
03 Neglect (failure to perform,
delay) ) 43
04  Relationship with client
(disclosing confidential infor-
mation, improper withdrawal,
abandonment, failure to pro-
. tectinterest of client) 15
05  Misrepresentation/Fraud 8
06  Excesssive fees 3
07 Interference with justice 33
08  Improper advertising and
solicitation 5
09  Criminal conviction 0
10 Personal behavior 0
11 Wilful failure to cooperate with
discipline authorities 1
12 Medical incapacity 0
13 Incompetence 0 -
14 No jurisdiction or referred to
other agency 0
15 Other 1
TOTAL 130

TABLE 2

Fee Related Conduct Resulting
in Discipline Referrals

Arbitration Decision 83-84 (11-1-85). Failure
to adequately represent; possible solicitation of
retention; and questions about veracity of at-
torney’s testimony at hearing. -

Arbitration Decision 83-27 (9-13-85).
Reasonableness of premium rate of 250% of
normal rate; billing non-bankruptcy related mat-
ters as part of billings submitted to BankruPtcy
Court for approval; and charging excessive fees
in bankruptcy which would adverselY affect
creditorand client.

Arbitration Decision 83- 39 (12-5- 84). No
prior-discussion of contingency fee with client.

Arbitration . Decision 83-6 :(4-25-84).
Falsification of billmg records.

Arbitration Decision 83-04 (3-19- 84) Aban-
donment of client matter.

Arbitration Decision 83-24 (1-31-84). Failure
to adequately represent client.

Arbitration Decision 83-13 (11-21-82). At-
torney had client sign. blank financial
declaration.

Arbitration Decision 82-2 (9-9-82). Collec-
tion of advance fee in. worker’s compensation
case without approval of Workers Compensation
Board.

Arbitration DEClSlOI’l 82 2 (8-11-81). At-
torney unilaterally applled trust funds to
disputed fee claim.

Arbitration Decision 81 16 (7-30-81). At-
torney quoted and subsequently departed from
flat fee on three occasions. Questioned whether
attorney enticed clients.

Arbitration Decision 80-16 (1- 12 81) Failure
to explain-contingency fee and alternatives to
client in violation of Ethics Opinion 74-3.

Arbitration Decision 80-7 (7-20-81). Fee
agreement for excessive nonrefundable retainer
and allowing attorney in his sole discretion to set
total fee-within $15,000.00 range.

The view from another bar

By Keith J. Kaap

Ideally, all lawyers are fully conversant with
the rules and standards which govern their con-
duct and subject them to possible professional
sanctions and civil liability for their infraction.
But, because of minimal formal education
regarding these rules and standards, the varied
nature of our practices, the expansive and rapidly

evolving law of lawyering and other factors, many -

of us would confess to having not yet attained
that ideal.

As we work toward that goal, however, we
might try what I would call a commonsense ap-
proach to practicing ethically. Although many
professional ethics issues and fact situations can
be complex, simply keeping in mind a few basic
questions as we practice law can’serve as an
“ethics detector” to" cause us to pause and
research before breaching any professional
standard.

Begin with the Golden Rule: Do unto others
what you would have them do unto you. The in-
itial question is, then, if I were “that” person,
would I want a lawyer to be doing “this” to me?
For example: Would I tell a client what the fee
will be only the day before trial? Not disclose to
clients factors that have or may be perceived as
having an effect on my representation of their in-
terests? Not carefully explain whose interests 1
am representing in transactions involvoing par-
ties on amicable terms? Not disclose any per-
sonal interest that I may have in a transaction?

The Golden Rule litmus test does not mean
that you impermissibly dilute your representa-
tion of your client. It simply means that — with
perhaps minimal knowledge of th Code of Pro-
fessional Responsibility and other standards of
conduct — you may be treading on interests of a
client, a tribunal, a party or someone else which
the standards of lawyer conduct also protect in

various ways. The red flag goes up and you pro-
ceed as professional would to resarch possible
disciplinary or civil liability risks.

As you apply the Golden Rule, you must
always be fully aware of who may be affected by
your representation or advice — who stands to
gain or lose something from it? Are any of those
interests unrepresented? If so, have you clearly
communicated the limits of your representation
and identity of your client? Is jt reasonably possi-
ble that anyone involved could be misled regard-
ing your role? These are. very basic questions
which are applicable to much of lawyering and
are indicative of potentially serious ethical and
civil liability issues involved in your undertaking.

These basic guidelines to practicing preven-
tive_ethics and legal malpractice also could be
summarized by another question: If J were that
client, would I hire me, knowing what 1 do about
my expertise, fee practices and interest in this
kind of case? If we are obligated not to damage or
prejudice a client (as we are), what should an
honest but negative answer to this question sug-
gest? It should suggest that we possibly are enter-
ing a disciplinary and professional liability
minefield if we accept the client. And it also may
suggest that we should get into another line of
work if we frequently accept such matters.

Obviously, the applicability of all standards
of conduct may not be detected by the com-
monsense approach. But most should be, Before
experimenting with this approach to practicing
ethically, take a few minutes to read and reflect
upon several fundamental Code provisons: SCR
20.04(4); SCR 20.22; SCR 20.24(1); SCR 20.28;
SCR 20.35 and 20.36. These provisions
substantially codlfy what I have termed the com-
monsense approach and underscore its
significance with disciplinary teeth.

Reprinted from the Wisconsin Bar Bulletin.




by Frénk Flavin

What is yellow and black, has four wheels,
costs $22,000 and has roots in Art IV, §10 of the
Alaska Constitution? If you answered the Alaska

Commission on Judicial Conduct’s supplemental

appropriation request for fiscal year 1986, which
is presently a Hydaberg School District van, go
to the head of your trivial pursuit group. If not,
your knowledge of the Commission parallels that
of most legislators and many of your colleaques.
Except for judges who have been subject to
judicial conduct inquiries, and the few attorneys
who have represented them, the Comniission’s
role and function is not widely understood.
Background - ; :
. Over fifty years ago the American Bar
Association (ABA) formulated the original
Canons of Judicial Ethics. In 1969, these Canons
were revised, resulting in the Code of Judicial
Conduct, which has been adopted by the Alaska
Supreme Court, as well as the highest courts of
most other states. : "
Impeachment, recall and legislative redress,
the traditional methods of judicial discipline,
have proven too cumbersome and costly to hold
judges accountable to the high standards set
forth in the Code of Judicial Conduct. Conse-
quently, in 1978, the Joint Committee on Profes-
sional Discipline of the ABA designed a system of

judicial discipline to enforce the Code while pro-’

tecting the rights of individual judges.

The ABA model recommended that a single
tier disciplinary commission be established in
the constitution of each state. This proposed
commission should receive complaints, in-
vestigate, determine probable cause, conduct
formal hearings, make findings of fact and
recommended discipline to the state supreme
court, which would retain ultimate authority to
discipline judicial officials. Alaska, as well as
most other states, has adopted this “single-tier”
commission plan. Nine states have adopted “two-
tier” plans in which a board or commission
receives and investigates complaints, and, upon
a determination of probable cause, presents
charges to a separate permanent board or court
for adjudication. ) i

The constitutionality of a “single-tier”
organization, which combines both investigative
and adjudicative functions in a single body, has
been tested, and upheld in Withrow v. Larkin,
421 U.S. 35, 95 S. Ct 1456, 43 L.E.D.2d 712
(1975).

Structure & Membership

Alaska’s Commission on Judicial Conduct is
established in Art. IV, §10 of the Alaska Constitu-
tion. The Commission consists of three judges
elected by the members of the judiciary, three at-
torneys, with 10 or more years experience, ap-
pointed by the governor upon nomination from
the Bar Association, and three public members,
who cannot be attorneys or judges, who are also
appointed by the governor. Attorney and public
member appointments are subject to legislative
confirmation. '

Ground for Discipline -

The role and function of the Commission
are established in AS 22.30.011 et. seq., which
provides for disciplinary sanctions upon a deter-
mination that a judge has committed conduct
prejudicial to the administration of justice, which
brings the judicial office into disrepute or violates
the Code of Judicial Conduct. The standards set
forth in the statute and the Canons are quite
general and have largely been defined through
various commission interpretations and court
opinions, both in Alaska and other jurisdictions.
One of the more difficult duties in serving as staff
for the Commission is explaining to a complain-
ant, that a decision that he or she feels is wrong,
is not, on that basis, “prejudicial to the ad-
ministration of justice”. Or for that matter, that
“law” is determinable, but that “justice” is largely
in the eye of the beholder.

Procedure

Procedurally, the Commission first screens
complaints to insure that they are jurisdictional,
both as to the accused judge and the subject
matter of the accusation. (The Alaska Commis-
sion falls short of the ABA model, as it does not
have jurisdiction over all officials exercising
judicial powers and performing judicial func-
tions. The Alaska Commission has no jurisdic-
tion over magistrates and masters.) If the Com-
mission does have jurisdiction over the judge or
justice accused, a determination is made as to
whether the accusation concerns a matter of

judicial conduct and is not a misdirected appeal
of a case ruling or decision.

Orice an accusation is determined to be
jurisdictional, the judge is advised of the accusa-
tion and of his or her opportunity to present a
written or oral statement. ‘An investigation is
then undertaken. By statute, both the accusation
and investigation are confidential and not sub-
ject to public disclosure or discovery. Once an in-
vestigation is concluded, the executive director
may dismiss the accusation, subject to review of
the dismissal by the full Commission, or may

present the matter to the Commission for their .

consideration. The executive director makes no
recommendation in regard to formal Commis-
sion determinations, and has no vote.

Upon the receipt of the results of an in-
vestigation, the Commission, by a majority vote
of the Commissioners holding office, may
dismiss the complaint, determine that probable
cause exists, or order that further investigation
be undertaken. If the Commission determines
that there is probable cause, it may issue formal
charges, or offer the accused judge the option of
accepting a private admonishment (no copy to
supreme court) or private reprimand (copy to
supreme court). If the judge rejects a proposed
offer of private sanctions, a formal disciplinary
hearing will be held after the issuance of formal
charges. Where such an option is offered, the
Commission may.not impose a greater sanction,
after hearing, than initially proposed, unless
substantial new evidence is produced at the
hearing.

By statute, formal charges based upon a
probable cause determination by the Commis-
sion are subject to public disclosure. The Com-
mission does not normally publicize formal
charges, but at least one diligent journalist
periodically requests a copy of all such charges
that have been issued. :

Upon the issuance of a formal complaint,
the respondent judge is afforded full discovery
rights, and if the accusation concerns an act
done within the judge’s official duties, the judge
will receive attorney’s fees from the state through
the risk management office. The Commission
contracts with private attorneys to act as “special
counsel’; in a “quasi” prosecutorial role. The
hearing itself takes place in front of the full Com-
mission or a fact finder appointed by the Com-
mission. Formal hearings are, by statute,
confidential.

Upon a determination by ‘“clear and
convincing” evidence that misconduct has oc-
curred, the Commission may issue a private ad-
monishment, a public or private reprimand (sub-
ject to appeal to the Supreme Court), or recom-
mend to the Supreme Court that the judge be

-censured, either privately or publicly, retired,

suspended or removed from office.
Caseload Experience

In those rare years that the Commission
receives 12 months funding (albeit on a part-time
3 mornings a week basis), approximately 100 ac-
cusations are filed. Most complaints are filed by
litigants and very few, generally less than five, are
filed by attorneys. However, what an attorney

tells a disappointed litigant often has a large im-

pact on whether or not an accusation is filed,
particularly in those matters where the central
issue concerns decision on the merits of the
case. :

Not infrequently a complainant will say. “my
attorney told me that this judge always finds
against the man, or against the woman,” etc. This
may be as “prejudicial to the administration of
justice” as-an occasional minor breach of the
Code of Conduct by judicial officials. In essence
the attorney is saying — “Based upon my ex-
perience [ know this person to be a bad judge,
and 1, as an attorney, am not willing to do
anything about it!” Consequently, the public’s
perception of the judicial process is gradually
eroded.

In the last four years, the Commission has
not imposed or recommended a sanction more
severe than censure by the Supreme Court.

In 1983 the Commission privately ad-
monished (no copy to Supreme Court) one judge
for an improper ex parte contact and issued a
private reprimand (copy to the Supreme Court)
to another judge for improper use of cultural
criteria in a court proceeding.

In 1984 a judge was censured by the
Supreme Court upon the recommendation of
the Commission, for off the bench conduct con-
sisting of offensive statements and injudicious
conduct involving attorneys and witnesses in a
pending proceeding. Formal charges were
brought against another judge, but dismissed
subsequent to formal discovery, upon the recom-
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Judges disciplined by Commission

mendation of the special counsel appointed by .
the Commission. , .
In 1985, a judge was reprimanded for un:

_-necessary racially oriented comments from the

bench, and another judge was reprimanded for
an “off the bench” racially offenisive statement.

- .In 1986, a judge has received a private repri-
‘mand and formal charges are outstanding involv-
ing off the bench conduct of another judge.

Even in cases in which no misconduct is
found the investigation may have a salutary effect
on a judge’s conduct, where his or her actions
may not constitute misconduct, but fall short of
that of the ideal judicial officer. A judge can, after
being alerted to a-potential problem, on his or
her own, make needed adjustments. In more
serious cases, the Commission may indicate to a
judge that they have not found misconduct, but
that a problems exists that should be addressed
before more serious problems occur. Two such
“counselling” letters have been issued in 1986:

one dealing with a judge’s temperment and de- -

meanor and another with a judge’s attention to
administrative duties. In 1985 a judge was verbal-
ly counselled concerning an unintentional ex
parte contact.

Finally, the investigative process is beneficial
to the administration of justice because

_dissatisfied, and possibly misinformed citizens,

are able to receive a review and explanation from
an impartial third party. Obviously some com-
plainants will never be satisfied. However, most
people are reasonable, and if they are treated
fairly, are afforded the right information, and an
explanation, they will he satisfied that judges are
functioning honestly and fairly.
Fiscal Problems

It is ironic that the voter approved constitu-
tional amendment in 1982, that attempted to im-
prove the Commission’s accountability by in-
creasing public and attorney membership and
decreasing judicial membership on the Commis-
sion, has resulted in financially crippling the
reconstituted body. Following voter approval the
attorney and public member appointments were
delayed due to a nonrelated appointment
dispute between the Governor and the Legis-
lature. Consequently, the Commission only
operated six months in 1983, -

Unfortunately, the Commission’s budgets,

-for every year since 1983, have been based upon

asix month operation. In light of the fact that the
Commission has always operated on a part time
basis (Commission offices are open three morn-
ings a week) the seasonal closure of the Commis-
sion office each spring, due to exhaustion of
funds, places the Commission in a untenable
position. It is virtually impossible to maintain
public confidence, and resolve cases in an ex-
peditious and comprehensive manner, under ex-
isting funding limitations.

Statutory Problems :

In addition to the lack of Commission
jurisdiction over magistrates, there are a number
of other statutory problems concerning the
Commission. AS 22.30.011 provides that the
Commission has jurisdiction over the acts of

The attomey’s oath

Ido afﬁrm{ '
1 will support the Constitution of the United States and the Constitution of the State of
Aiask&;

judges that occur not more than six years before
the start of the judge’s current term. The Alaska
Supreme. Court has held that the “term” of a
judge was not the period between retention elec-
tions, but the entire period that the judge isen- »
titled to hold office. Under this rationale the
statute of limitations for judicial conduct matters
could extend for decades. A definite statute of
limitations period “should be -statutorily
established. ’
= AS22.30.060 provides that formal charges
against a judge are public but the subsequent
hearing and the resulting determinations are
confidential unless public sanctions are im-
posed. In effect, the public is afforded a window
of disclosure for which the shade is quickly
drawn.. This provision provides for little public
confidence in the disciplinary process.
AS 22.30.011(f) provides that a copy of a

~private reprimand of a judge be sent to the Chief

Justice of the Supreme Court. The existence of
this provision indicates that reprimands have a
bearing on a judges performance requiring.
reporting and documentation, Therefore, the
Judicial Council, charged with evaluating judicial
performance, should, arquably, also receive a
copy of any reprimand sent to the Supreme
Court.

Finally, neither the Constitution nor the
statute provide a mechanism for judges to
receive advisory opinions on judicial conduct
matters. The ABA model act recommends that
advisory opinions be handled by an organization
other than the disciplinary Commission.

Need for Bar Support

Alaska has as fine a judiciary as exists
anywhere in the U.S. Nevertheless, the Commis-
sion on Judicial Conduct performs a vital role in
maintaining respect for the law through constant
vigilance over the conduct of the judiciary.

In order to continue its role the Commission
needs the support of the Bar and its members.
First, the three attorney positions on the Com-
mission become open in April of 1987. These of-
fices are currentiy held by Michael Holmes of
Juneau, Bruce Bookman of Anchorage and Ran-
dy Clapp of Fairbanks. These individuals have
been diligent and effective in conducting Com-
mission affairs. The Commission needs such
continued dedication from the Bar membership.

Secondly, legislators must be educated as to
the importance of this constitutionally estab-
lished agency to the justice system. The best
method of achieving this goal is through contact
by the Association and individual members of
the Bar with legislators. Even at a full year fund-
ing level of $90,000 the Commission on Judicial
Conduct is a bargain in relation to the multitude
of programs and agencies created in the last two
decades which lack any constitutional founda-
tion. Like other constitutionally established
agencies, the Commission on Judicial Conduct
does not have established constituencies that
provide political leverage. The Commission must
appeal to the “rule of right reason™ It needs
more advocates.

*Iwill maintain the respect due to courts of justice and judicial officers:
Iwill not counsel or maintain any proceedings which shall appear to me to be taken in bad

 faith or any defense except such as I believe to be honestly debatable under the law of the land:

1 will employ for the purpose of maintaining the causes confided to me such means only as

. are consistent with truth and honot, and will never seek to mislead the judge or jury by an arti-
fice or false statement of fact or law;

1 will maintain the confidence and preserve inviolate the secrets of my client, and wil accept

_ no compensation in connection with his business except from him or with his knowledge or
| approval: .
Twilibe candid. fair. and courteous before the court and with other attorneys, and advance
- no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice *
- of the cause with which | am charged: _
; 1 will strive to upheld the honor and to maintain the dignity of the profession and to
. improve not only the law but the administration of justice, ' ’
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' THANK You!

The Continuing Legal Education Committee of the Alaska Bar Association would
like to thank the following individuals whose time, effort and knowledge made the
Bridge-the-Gap program and manual possible.

Bridge-the-Gap Committee

Marsha Babcock
Munger, Tolles & Rickershauser
Anchorage, Alaska

Chloe Clark

Robertson, Monagle & Eastaugh

Anchorage. Alaska

Ray Gardner

Hartig, Rhodes, Norman,
Mahoney & Edwards

Anchorage, Alaska

Lou Stiles
Kennelly, Azar & Donohue
Anchorage, Alaska

Leon Vance

Faulkner, Banfield, Doogan
& Holmes

Juneau, Alaska

R. Stanley Ditus
Ditus & Ditus
Anchorage, Alaska

James L. Bruce
Law Office of James L. Bruce
Ketchikan. Alaska

Maryann E. Foley
Law Office of Marvann E. Foley
Anchorage, Alaska

Kenneth P. Jacobus
Hughes, Thorsness, Gantz,
Powell & Brundin
Anchorage, Alaska

G. Nanette Thompson
Baily & Mason
Anchorage, Alaska

Linda Nordstrand
Alaska Bar Association
Anchorage. Alaska

Leslie A. Morrill
Davis, Wright & Jones
Anchorage. Alaska

Subcommittee Members, Faculty and Authors:

Administrative Law
John F. Clough 111

Faulkner, Banfield, Doogan & Holmes

Juneau, Alaska

Bankruptcy Law
Marilyn S. Ames
Kingwood, Texas

Bruce A. Bookman
Perkins Coie
Anchorage, Alaska

David H. Bundy
Guess & Rudd
Anchorage, Alaska

Kimberly C. Crnich .
Attorney General'’s Office
Anchorage, Alaska

Business Law
Lynn M. Allingham
Guess & Rudd
Anchorage, Alaska

David T. Altenbern
Bankston & McCollum
Anchorage, Alaska

William M. Bankston
Bankston & McCollum
Anchorage, Alaska

Ralph E. Duerre
Burry, Pease & Kurtz
Anchorage, Alaska

Clerk to Court
LeEllen Baker

Chief Deputy Clerk
Alaska Court System

Maryann E. Foley
Law Office of Maryann E. Foley
Anchorage, Alaska

Family Law

Joan M. Clover
Gruenberg & Clover
Anchorage, Alaska

Sharon L. Gleason
Reese, Rice & Volland
Anchorage, Alaska

Kathleen Harrington
Probate Master
Alaska Court System

William D. Hitchcock
Children’s Master
Alaska Court System

Jan S. Ostrovsky
Bogle & Gates
Anchorage, Alaska

J. Douglas Williams
Anchorage, Alaska

Wayne W. Wolfe
Clerk of the Bankruptcy Cour
Anchorage. Alaska

Richard M. Johannsen
Perkins Coie
Anchorage, Alaska

A. William Saupe
Baily & Mason
Anchorage, Alaska

Daniel J. Weber
Cravez & Weber
Anchorage, Alaska

David A. Lampen
Clerk of Appellate Courts
Alaska Court System

Janet D. Platt
Kellicut & Jones
Anchorage, Alaska

John E. Reese
Reese, Rice & Volland
Anchorage, Alaska

G. Nanette Thompson
Baily & Mason
Anchorage, Alaska

Sponsored by the

Continuing Legal Education Committee
V of the Alaska Bar Association

Economics of Law Practice

James E. Brill John R. Lohff

James E. Brill, PC. Law Office of John R. Lohff
Houston, Texas Anchorage, Alaska

Linda Woodall

James E. Brill, PC.
Houston, Texas

Inner Workings of the Law Office

Anchorage Legal Secretaries Association, Inc. Members:
Cynthia Batts, Contract Secretary, Prestige Business Services, Inc.
Dolores Byrne, Kennelly, Azar & Donohue, PC.

Linda Dury, Contract Secretary, Linda Durr Secretarial Service
Anthea Kagan, Kennelly, Azar & Donohue, PC.

Eddi Klemm, PLS, Taylor & Hintze

Edythe Klevens, PLS, Burr, Pease & Kurtz

PJ. Marker, Birch, Horton, Bittner, Pestinger & Anderson
Alice Moore, Robertson, Monagle & Eastaugh

Anita Mowery, PLS, Bernard Kelly & Associates

Deb Racan, Birch, Horton, Bittner, Pestinger & Anderson

Lou Stiles, PLS, Kennelly, Azar & Donohue, PC.

Probate Law *
Robert L. Manley
Hughes, Thorsness, Gantz, Powell & Brundin Anchorage. Alaska

Legal Resources

Alaska Association of Legal Assistants Members:
Sally Aylward, Lynch, Crosby, Molenda & Sisson
Chloe Clark-Berry, Robertson, Monagle & Eastaugh
Lynne Hagan, Lynch, Crosby, Molenda & Sisson
Debra Looney, Wade & DeYoung

Maureen Sullivan, Sullivan Legal Services

Ethics

Susan L. Daniels Debbie Randall

Alaska Bar Association Alaska Bar Association
Anchorage, Alaska Anchorage, Alaska
Kenneth P. Jacobus Stephen J. Van Goor
Hughes, Thorsness, Gantz Alaska Bar Association
Powell & Brundin Anchorage, Alaska

Anchorage, Alaska

Real Estate Law

Robin 0. Brena Michael W. Price

Atkinson, Conway & Gagnon Groh, Eggers & Price
Anchorage, Alaska Anchorage, Alaska

J. L. McCarrey, Jr. Ann Waller Resch

McCarrey & McCarrey Law Offices of William McNall
Anchorage, Alaska Anchorage, Alaska

David H. Mersereau
Brittain, Mersereau & Pentlarge
Anchorage, Alaska

Art Work
Bud Root

Secretarial

Keena Lukacinsky
Shanna Turner
Kelly Klemper
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~ Portraits of lawyers at work

The U.S. Legal Profession in 1985

In the period from 1980 to 1985, the legal
profession in the United States grew by 21%, in-
creasing from 542,205 in 1980 to 655,191 by the
start of 1985. The national population/lawyer
ratio increased from 418/1 in 1980 to 360/1 in
just five years. In 1985 the population/lawyer
ratio ranged from a high of 22/1 in the District of
Columbia to a low of 689/1 in West Virginia (at
24411 New York has the highest state population/
lawyer ratio). The median age for lawyers in 1985
was 40, compared to the median age of 39 in
1980; however, the median age for women
lawyers in 1985 was just 33 while for males it was
41.

Eighty-seven percent of the 1985 lawyer
population were men and 13 percent were
women. Because of the increased number of
women entering the legal profession during the
1970s and the 1980s, women continue to have
greater representation among young lawyers
than older lawyers. As of 1985, 24% of all lawyers
under the age of 35 were women, and 28% of all
lawyers under 30 were women. On the other
hand, fewer than 2% of all lawyers 45 years of
age or older were women.

In 1985, 459,944 lawyers (70%) were engag-
ed in private practice, and less than 4% were
employed in the judiciary. Almost 10% of all
lawyers were working in private industry and
slightly more than 8% were in government.
Three percent were public defenders, employees
of educational institutions, legal aid organiza-
tions, private associations (unions, trade associa-
tions, etc.), or special interest groups. The re-
maining five and a half percent of the lawyer
population was retired or otherwise inactive.

Of those lawyers engaged in private practice,
216,297 (47%) were solo practitioners. Only
12% (51,543) worked for firms employing more
than 50 lawyers; however this is a substantial in-
crease when compared to the 7% (27,200) who
worked in firms comprised of over 50 lawyers in
1980. While only 62% of female lawyers were
private practitioners, 71% of male lawyers were
engaged in private practice. Substantially greater
proportions of women were engaged in govern-
ment employment (14%) and in legal aid and
defender work (3%) than was the case for male
lawyers. Only 7% of male lawyers were employed
in government work and 1% were working for

.
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legal aid or as public defenders.

The number of law firms in the United
States grew from 38,482 in 1980 to 42,318 in
1985. The number of law firms employing more
than 50 lawyers grew from 269 in 1980 to 508 in
1985. The percentage of small law firms, 2 to 5
lawyer firms, has remained about the same —
81% of all firms in 1980 and 79% in 1985.

These statistics are only a small sample of
the current data available in the just published
The Supplement to the Lawyer Statistical
Report: The U.S. Legal Profession in 1985. This
supplement provides 1985 statistics on the na-
tional lawyer population and the lawyer popula-
tion of each state and the District of Columbia.
The format and coverage of the supplement are
the same as used in part II of the Lawyer
Statistical Report, which was published by the
American Bar Foundation in 1985, thus

Survey Shows Lawyers Work
46.5 Hours a Week

A majority of lawyers (70.8 percent) ques-
tioned in a recent LawPoll survey indicated that
they work more than 40 hours a week, and on
average work 46.5 hours a week and bill 31.1
hours a week. Almost 60 percent (59.4) would
choose a legal career again, and 42.4 percent
would encourage their children to become
lawyers. These are some of the findings of a
LawPoll survey conducted for the American Bar
Association Journal by Don Bowdren Associates,
a marketing research firm in Connecticut, in a
mail survey in March 1986.

When asked why they studied law, 58.4 per-
cent of the lawyers surveyed said because the
subject interested them, and more than half did
so in the expectation that their work as lawyers
would be interesting.

Over 45 percent (46.3) of the lawyers
surveyed chose law because its income potential

appealed to them. Another large group (43.1
percent) revealed that the prestige of a legal
career helped draw them to the profession.

About a third (34 percent) of the lawyers
surveyed said they had no complaints about what
they do. Those who had complaints most fre-
quently mentioned their incomes and long
hours. Almost 40 percent (38.7) feel they don't
make enough money for what they do, 33.7 per-
cent responded that there was not enough time
to spend with family, 33.3 percent indicated that
there was not enough time for exercise, and 20.2
percent answered that their income was not
equal to their worth.

Complete survey results are published in the
September issue of the ABA Journal, the
Lawyer’s Magazine.

Note: In some instances percentages add up
to more than 110% due to multiple answers.

Date
December 6
December 13

January 21 & 22
January 29, February 5*

February 27*
March 9-15

Upcoming CLE ProGrams

“Tentative dates. Brochures are mailed to members approximately six weeks prior to program.

Topic

Taking and Defending Depositions
(Fairbanks)

Effective Discovery Techniques
(Fairbanks)

Administrative Law Procedures
The Family in Crisis:

The Legal Response

Subsistence Issues

Appellate Advocacy (Hawaii)

135 142

July

Feb
: 85

85

Number of Applicants Taking the
Alaska Bar Exam 1984, 1985 and 1986

facilitating comparisons of lawyer population
figures for 1980 and 1985.

As with the earlier report, ABF Project
Director and Associate Executive Director, Bar-
bara A. Curran, with the assistance of Katherine
J. Rosich, Clara N. Carson, and Mark C. Puccetti
converted the information provided by Martin-
dale-Hubbell, Inc. of Summit, New Jersey,
publishers of the annual Martindale-Hubbell
Law Directory to a data base from which the
statistics were derived.

Copies of the Supplement to the Lawyer
Statistical Report: The U.S. Legal Profession in
1985 may be ordered from the ABF Dissemina-
tion Department for $27.50 postpaid. The cost
of the original Lawyer Statistical Report is
$78.50 postpaid. Both books can be purchased
for the special price of $92.50 postpaid.

In Memoriam

Robert A. Cox
Oct. 11, 1986

LAW LIBRARIES FOR SALE.

We find sellers and buyers of law books.
Consulting and appraisal service.
ROD PULLEN & CO.

Route 1, Box 48 / Colbert, WA 99005
{509)466-6312

——

106

Feb July
86

Intern
Positions

The Municipality of Anchorage Department
of Law has six positions for interns open for
1987. The experience is strongly endorsed by
past interns.

The interns serve for six months (January
through June, or July through December). We
use two interns in our prosecution office, and
one in our civil division. Interns must be cer-
tifiable as interns under Bar Rule 44. This
generally means people who are either in the last
half of law school; have graduated from law
school but have not failed a bar exam, or have
been admitted to practice elsewhere but have not
yet been admitted to the Alaska bar, Interns func-
tion as nearly as possible as if they were new at-
torneys on the staff.

We pay a subsistence stipend of $1,825.00
per month, and a full benefits package. Some law
schools offer credit toward a law degree
based on the internship.

In the past we have hired some interns local-
ly, but have not actively recruited locally. We are
now actively recruiting locally as well as at
selected law schools. Interested persons should
submit a resume and writing sample to Donald
W. Edwards, Deputy Municipal Attorney, 632 W.
6th Avenue, 7th floor, or call 264-4545 for fur-
ther information. Appointments will be schedul-
ed based on the resume and writing sample of
each applicant. We expect to make hiring deci-
sions by November or mid-December at the
latest.

THE ALASKA CLUB

Tennis ¢ Racquetball/Handball ¢ Aerobics
Swimming Pool ¢ Weight Training ¢ Golf Cage
Gymnasium e Sauna ¢ Jacuzzi ¢ Daycare

Jafll

et

CONTACT SALES OFFICE
FOR ATTORNEY DISCOUNTS

5201 E. Tudor Road ¢ Anchorage, Alaska 99507 ¢ 337-9550
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HISTORICAL BAR

By Russ Arnett

George Grigsby’s career as Alaska’s greatest
trial lawyer began in Nome during the Gold Rush
and the time of the spoilers. He later practiced
law in Juneau and Ketchikan. He concluded his
career in Anchorage during the military buildup
of the Cold War.

He served in the first Territorial Legislature
in 1913. Later he was elected Territorial Attorney
General. Less successful were his campaigns for
Delegate to Congress. He lost eight times.

George would accompany his frequent op-
ponent for Delegate, James Wickersham, bet-
ween the maritime towns on the mail boat. Both
were strong men and the rivalry was intense. The
rugged inhabitants of Alaska made for an
unusual campaign. In each town the candidates
would appear at a public meeting. George would
ask the audience whether they knew what Judge
Wickersham’s middle initial “A” stood for. He ex-
plained that it stood for “ambidextrous.” “He
takes money with both hands.”

Now Grigsby drank. Everyone knew.
Wickersham would respond that a man of
Grigsby's personal habits was unworthy to repre-
sent Alaska in Congress. “Grigsby was drunk in
Ketchikan, he was drunk in Sitka, and he was
drunk in Juneau”

At this point Grigsby would arise, stand to
his full height, pause and sternly declaim:

George Grigsby the candidate

"Mr. Chairman, I object to this calumny.
Wickersham says I was drunk in Ketchikan, that
I was drunk in Sitka, that I was drunk in Juneau.
What about Wrangell? I was drunk in Wrangell,
too”

The rough audience would erupt in
laughter, hoots, and whistles.

Frank Wasky was elected the first Delegate
to Congress from Alaska in 1906. In the next
couple decades the process of electing Delegates
was angry and tumultuous. In one of the several
contested elections both Grigsby and Wicker-
sham claimed victory and went to Washington
where they reposed for about a year. Wicker-
sham was finally seated but both were paid full
salaries and mileage expenses.

‘In another disputed election between
Grigsby and Wickersham, the House of
Representatives passed a resolution giving the
candidates ninety days in which to obtain
evidence to support their positions. They took
depositions of voters to determine how they
voted. In Valdez Wickersham was cold-cocked by
one of the owners of the Valdez Prospect-Miner.
Wickersham’s diary includes the following:

After the hearings were ended I started to
my rooms — two blocks away. As I came to the
S.E. corner of McKinley and Reservation St., I
saw some men there, and when I got close
enough, I recognized Dimond, Grigsby’s lawyer,
as one of them. He moved away as one of the
men blocked my way and said to me: “You in-

sulted my sister in your examination — she is
over there crying”

I answered as soon as my surprise would
permit, “Who, no I did not insult your sister,’ and
he answered, “Yes, you did and she is over there
crying now, and I am going to beat you up” I am
not sure about this last expression — it may have
been “smash your face,” or some such form, but
it meant assault.

Immediately he struck at me but as T have a
square view with my good eye, I parried it, but he
kept coming. The man by his side, at my right
and blind side, said to him, “Hit him — kill him”
and as the fight progressed, repeated, “kill the
son of a bitch” and the young pugilist did his
best.... »

My friends urged me to have my assailants
arrested but after a night of painful consideration
I think I can use the incident to a better advan-
tage, for every official here is either a partisan op-
ponent ready to violate the law of homicide to in-
jure me, or so far under the control of those as to
be unwilling to assist in enforcing the law.

Grigsby made a sentimental return to Nome
after World War Il with a group of lawyers from
now booming Anchorage. The Anchorage bar
had close to twelve members. Were the best
times gone by or yet to come?

Alaska Pacific University

Special Topics in Management Science

Alaska Pacific University is pleased to announce the following courses in our Professional
Management series for Spring term, 1987. All courses are available for three units of graduate

or undergraduate credit.
MS 492a BANKRUPTCY

Monday everiings, 7:00-9:50

The meaning and process of bankruptcy from the perspectives of the court, the creditor, and
the insolvent business or individual. Taught by the current estate administrator for the Federal

Bankruptcy Court in Anchorage.
MS 492b INSURANCE

Wednesday evenings, 7:00-9:50

WANTED:

Spanish Speaking Attorneys (and
other foreign language speaking
attorneys)

We often get requests for referrals on
the Lawyer Referral Service for attorneys
who speak a foreign language, most
frequently Spanish. If you are interested
in being listed on the Lawyer Referral
Service, please contact the Bar office for
more information.

Definition of insurable risk, principles of underwriting, types of coverage, product liabilizy,
medical liability, Workman's Compensation, assessing exposure. Taught by the president of
a major Anchorage brokerage.

MS 492¢c EMPLOYMENT DISCRIMINATION Wednesday evenings, 7:00-9:50
Part of the APU Labor Management Program. Covers the recruitment, selection, training of
minorities, developing discipline and grievance procedure, applicable legislation, analysis of
cases. Taught by the UAA EEO/AA officer and a labor relations attorney.

MS 492d COMPARABLE WORTH Tuesday evenings, 7:00-9:50
Part of the APU Labor Management Program. Explores the issue of equal pay for equal worth.
Is the concentration of women in 17 traditionally female jobs and the related earnings gap sex
discrimination? Recent court decisions in the area. Taught by an attorney expert in the area.

— FOR REGISTRATION INFORMATION, CALL 564-8234 —

ARCHIBALD COX

APPELLATE ADVOCACY

Sheraton Kauai, Poipu Beach
Kauai, Hawaii
March 95, 1987

including local faculty:
David Mannheimer and Robert H. Wagstaff

sponsored by:
Continuing Legal Education Committee

DON'T DELAY!! Travel and hotel accommodations will be diff_fCU/t
to book if you delay. Call Executive Travel / Vacations Unlimited,
276-2434, for details.

Hi Tech

[continued from page 4}

Departments of Defense and Commerce to
review applications for the export of American
technology products. The goal behind the exten-
sive review process is to protect national security,
advance foreign policy goals and restrict the
sales of exports in short domestic supply.

Zschau rejects the “zero sum” premise
behind current policy, which states that if export
controls are eased the economy will be helped
but national security will be harmed. Zschau
argues that the inefficiencies in the export con-
trol system can be removed without harming na-
tional security. According to Zschau, duplicate
review by the Department of Commerece and
DOD should remain only for proposed exports to
Soviet Bloc countries.

Second, Zschau states export controls
should be removed from products which are free-
lv available from foreign sources. According to
Zschau, such restrictions merely transfer
economic opportunities from the US to other
countries.

Third, Zschau proposes relaxing controls
on exports within the western free-trade com-
munity along with tightening controls on exports
out of the community. This would allow the
western community to share technology and
would prevent unscrupulous buyers from selling
to the Eastern Bloc.

Zschau, who represents much of Silicon
Valley, and is Chairman of the Congressional
Task Force of High Techology Initiatives, has
been especially concerned with the plight of
California’s high technology industry. Zschau's
article appears in the first edition of High
Technology Law Journal, which was created by
the law students of Boalt Hall, at the University
of California, to focus on the legal issues spawn-
ed by the high technology boom in computers,
telecommunications, biotechnology and related
areas. ‘

Other articles published in the premier
issue of the journal include an evaluation of the
legal ramifications of the commercialization of
university-generated biotechnology research by
well-known patent attorney Bertram I. Rowland
and a critical evaluation of the computerized
legal data bases, “Lexis” and “Westlaw
presented by Boalt Hall Professor and Law
Librarian Robert Berring.

Copies of the article or general subscripton
information, editorial guidelines and other infor-
mation can be received by contacting Bill
Manheim, High Technology Law Journal, Boalt
Hall School of Law, Room 182, University of
California, Berkeley, California: 94720. (415)
643- 6454.

2550 Denali Street
Anchorage, Alaska 99503

Midnight Sun Court Reporters

Registered Professional Court Reporters
Computer-Assisted Transcription

e Conference Rooms Available

e Convenient Midtown Location

e Video Reporting Specialists

e Litigation Support Services

» All Phases of Stenographic Reporting

Suite 705, Denali Towers North

(907) 258-7100

CREEDON COMPANY

Kathleen M. Creedon

PO. Box 92731
Anchorage, AK 99509
(907) 243-0972

A predominantly civil
litigation investigation service since 1982.
Case work includes personal injury
and accident investigation;
medical, contract and commercial disputes.

Statements ® Photography ® Medical Records Assistance
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Portrait of Power

A tribute to TVBA President Richard Savell

It was the 15th of August - in the year ‘86
when the TVBA met
For its weekly fix.
Tanana Valley Bar Association goes to Valdez convention. But the ‘room was miot reafly when
they all arrived and
Without President Savell, they would not have survived.

You see—they looked up to this MAN to
guide them all through and
Whatever he’'d say, is whatever they'd do . . .

Then Savell took his feet and dawned his new sable
and his head could be seen
Just over the table.
TVBA members enjoy summer's ABA convention. Wellr: herstbeamed andhesyelled. sandehe eried
“What's this crud, }
We'll not take this treatment, we'd rather eat mud.”

The chandeliers- shook as his voice raised the roof
and the waiters all knew
This wasn't a spoof.

Then into a room, for accountants prepared.
Savell took his flock,
They knew that he cared.

"Call the cops” cried Savell in a defiant voice
and its likely they'd done it If they'd had a choice.

But before they could speak, or even unbunch,
Savell and his crew were
Half-way through lunch.

Now the food wasn't bad. and the meeting not either.
but thanks to Savell,
We were all fed saltpeter.

Ralph Beistline

Bayly, Martin & Fay of Alaska, Inc. DT

IN ASSOCIATION WITH \.
- SELECTIVE SETTLEMENTS NORTHWEST, INC. .

' STRUCTURED SETTLEMENTS

{1 Professional consultation during settlement conferences. AIaSKa ® & Season’s
[ Individually tailored claimant profiles. Statutes n Greetings

T Only insurance companies rated A+ (excellent) by Best's. o

1 Quisk, aceurate quotes ‘Annotated ‘ ‘

_] Complete administration and specimen forms.

{J Thorough market research for lowest rates. The Michie Company, law publishers
since 1855, now publishes annotated
1031 West 4th Avenue/Anchorage, AK 99501 statutes for twenty-one states. Among
these are the Nevada Revised Statutes
(907) 276-5617 Annotated, the Utah Code Anno-

tated, the Wyoming Statutes Anno-
tated and the Alaska Statutes Anno-
tated — now with 1986 cumulative
supplement.

THE ALASKA BAR ASSOCIATION prodcr of effciens edtoral work,
GROUP MEDICAL PROGRAM T e e et

product. This record of service is why

* Group coverage for firms of one or more. [ihe Michis, Cosoany hasipyiished
e Competitive premiums based upon the program’s experience. twenty-five years than all other pub-
« Credit given for deductibles and pre-existing condition waiting. fishers cOompingd e
periods for groups of four or more, with prior coverage. g)‘:“;:f:o‘j;:tec;ﬁ;g:“;:tgi"gzetg:ﬁ“
¢ Medical, Dental, Vision, Life and Disability available. Alaska Statutes Annotated and the
; . . 1987 Alaska Advance Code Service
* Special Service representative.
e A THE
nderwritten by: COMPANY
Blue Cross of Washington and Alaska MICI—IIE ==t
Plan administration by: LAW PUBLISHERS SINCE 1855
Bayly, Martin & Fay of Ala.Ska’ Inc. For Customer Service Contact:
1031 W. Fourth Avenue, Suite 400 Jim Thomsen
PO. Box 7502, Anchorage, AK 99510-7071 P.O. Box 1125, Boise, ID 83701
(907) 276-5617 (208) 344-3781

Or Call Toll-Free 1-800-446-3410
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In the Mail
. . . continued fromp. 3

Now we get songs

Dear Editor:

Find enclosed a song which I have written
honoring the retirement of Judge Cooke from
the bench in Bethel. I would be happy to forego
my usual copyright fees and royalties in order to
allow you to publish the song in the next issue of
“Bar Rag.”

1, for one, feel the Alaska Bar lost one of its
best and most dedicated Bush judges with Chris
Cooke's retirement.

Thank you,
Pete Ehrhardt
Attorney at Law

Clapp Admitted
To American College
Of Trial Lawyers

Marcus R. (Randy) Clapp has become a
Fellow of the American College of Trial Lawyers.
Membership, which is a position of honor, is by
invitation of the Board of Regents. The College is
a national association of 4,200 Fellows in the
United States and Canada. Its purpose is to im-
prove the standards of trial practice, the ad-
ministration of justice and the ethics of the trial
branch of the profession.

The induction ceremony took place during
the recent Annual Banquet of the American Col-
lege of Trial Lawyers. More than 1,100 persons in
attendance at this meeting of the Fellows in New
York, New York.

Clapp is a partner in the firm of Hughes,
Thorsness, Gantz, Powell & Brundin, and has
been practicing in Fairbanks for eleven years
prior to that he practiced in Anchorage. He is an
alumnus of the University of Arizona School of
Law.

Clapp joins nine other Alaskans who have
previously received this honor, Donald A. Burr,
James J. Delaney, Richard 0. Gantz, George N.
Hayes, Wendell P. Kay, David H. Thorsness,
Joseph L. Young, James B. Bradley and the
Honorable Robert Boochever.

Michael J. Schneider and Ann Gorton were
married on October 4, in a ceremony performed
by Justice Allen Compton. The Schneiders
honeymooned in Seattle and Victoria ... William
C. Royce has moved from Sitka to Anchorage
and is a member of the firm Stafford, Frey, Martel
and Royce ... Erin B. Marston has opened his
own law office ... John G. Gissberg is now with
the firm of Baxter and Marks ... John M.
Eberhart is now residing in Sydney, Australia ...
James E. Fisher is now doing pro bono work,
half time, for the Alaska Legal Services office in
Juneau.

SINGING JUDGE
By Pete Ehrhardt

(T the tune of “THE KUSKOKWIM 300 SONG" by Chris Cooke)

Well, he got to Bethel one fine day,
When he saw it he wasn't sure hed stay.
But when he did he made history,

He was the singing Judge, you see.

He was born in Springfield but his name wasn't Abe,
And though he became a lawyer one day,

He didn't split rails, the city was for him,

It was Cincinnati not the Kuskokwim.

CHORUS: Well, gee and gosh, we wish he'd stay,
But he’s off of the bench as of today.

Hang up the robe and lay the gavel down,

The singing Judge is stepping down.
The singing Judge is stepping down.

About his youth we don't know much,

Chris gave no sign that he would be a judge.
But he loved to sing, and that's the truth,
You know he was a Whiffenpoof.

CHORUS: Well, gee and gosh, we wish hed stay,
But he goes on unemployment as of today.
Hang up the robe and lay the gavel down,
The singing Judge is stepping down.
The singing Judge is stepping down.

He went to Kotzebue and then to Nome,

But it was in Bethel that he made his home.
He married Margaret and settled in.

He was the singing Judge on the Kuskokwim.
And a commercial fisherman.

He was Bethel's first lawyer and its first Judge,
To that little Bush town he gave so much.
And the songs he wrote told of his love,

For the flower of the tundra.

The flower of the tundra.

CHORUS: Well, gee and haw, and a yippie ti yay,
He’s out of the chute and he's on his way.

At Yale he was a Whiffenpoof.

At Michigan he studied law,

tune, either,)

BAR PEOPLE

Douglas J. Marston has moved from Col-
orado to Fairbanks ... Roger W. Dubrock has
opened the law Offices of Roger W. Dubrock ...
Kristine S. Knudsen has relocated to Portland,
Oregon ... Michael W. Dundy is now with Hartig,
Rhodes, Norman, Mahoney and Edwards ...
Joseph E. Crnich is now affiliated with the Law
Offices of Walter H. Garretson ... Penelope W.
Horter has moved from Eugene, Oregon to
Douglas . . . Joseph R. Skrha has opened his
own law office in Kenai ... Stephen Gajewski has
moved to Kent, Washington ... David A. Devine
is now with the firm of Robinson, Devine and
Holliday.

The firm of Hedland, Fleischer and Fried-
man has changed its name to Hedland,
Fleischer, Friedman Brennan and Cooke and
retired Judge Christopher R. Cooke has become
a member of the firm ... Joanne M. Grace has
relocated from Fairbanks to Washington D. C. ...
Pamela J. Cravez is a partner in the firm of
Cravez and Weber ... Ronald E. Cummings,
Sarah J. Tugman, and David D. Clark have
formed the firm of Cummings, Clark and
Tugman ’

Donald E. Clocksin has become associated
with Wagstaff, Pope, Rogers and Clocksin ...
James T. Dinneen has relocated from Kenai to
Cheyanne, Wyoming ... Dan Branch, formerly of
Bethel, is currently the magistrate of Aniak ...
Thomas P. Blanton has moved from Haines to
Juneau ... Deborah Behr has become associated
with the firm of Faulkner, Banfield, Doogan and
Holmes ... Richard S. Thwaites, Gregory
Motyka and Kristen M. Whitlock are now with
the firm of Thwaites and Motyka.

Marion Yoder has moved to Laramie,
Wyoming ... Mark Andrews, formerly of Bethel,
is now with the Fairbanks North Star Borough ...
Sharyn G. Campbell is a partner in the firm of
Campbell, Brinker, Beardsley and Copeland ...
James D. DeWitt has become a partner in the
firm of Guess and Rudd and S. Joshua Berger
has become an associate.

J. Douglas Williams II has become a
member of the firm of Artus, Choquette and
Williams ... Jan Ostrovsky has joined the firm of

And when he graduated, duty called.

Alaska needed his skills and craft.

And VISTA was a good way to dodge the draft.
VISTA was a good way to dodge the draft.

Hang up the robe and lay the gavel down.
The singing Judge is stepping down.
The singing Judge is stepping down.

(An editor’s note: Now, if we could find someone to enlighten us as to the tune of this *Kuskokwim
300" song. maybe wed have a contender as the New Alaska Man. We won't pay a royalty for the

Bogle and Gates ... Sally Tugman and Doug
Burke were married on August 16'in a'ceremony
presided over by Judge Carl Johnstone ... Dan
A. Hensley is associating with The Law Offices of
L. Ames Luce ... Deborah O’Regan and her hus-
band, Ron Kahlenbeck, are currently trekking
around Annapurna in Nepal. J. Richard
Crockett, Robert H. Madden, Bonita L. Olson
and Charles M. Davis have become members of
Bradbury, Bliss & Riordan, and Steven T
Russell, Carol J. Molchior, Robert J. Bocko and
David E. Lindeman have become associated
with that firm. All the new lawyers will be work-
ing in the Seattle office of Bradbury, Bliss &
Riordan ...

Among those interested in rock music is
retired Superior Court Judge Henry C. Keene Jr.
He is interested because his nephew has hit the
big time. The nephew is Tommy Keene, a rock
star from Washington, D.C. Tommy Keene has
entertained on MTV several times in programs
shown in Ketchikan on cable TV.

Judge Keene says that it really isn't his type
of music.

Tommy must be his kind of rock musician.
People magazine says of Tommy Keene:

“His pale blue eyes on the album cover, his
white button-down shirt, his short haircut and
even his name make Tommy Keene seem like a
clean-cut, all-American boy. . .Keene suffers
from the dreaded nice guy’s disease. . . . Keene
comes across as someone who would be an
ideal addition to any dinner party.”

Maybe our older generation has been miss-
ing something on MTV aside from the on-off
button.

i L
Lynda Batchelor.

The Alaska Shorthand Reporters Associa-
tion has recently elected officers for the 1986-88
term. Officers elected are:

President — Lynda Batchelor of Juneau,
principal in the firm of Taku Reporters. Vice-
President — Rocky D. Jones (Ketchikan).
Secretary — Marianne Lindley Girten (An-
chorage). Treasurer — Rick D. McWilliams
(Anchorage).

The ASRA is the newest state affiliate of the
National Shorthand Reporters, a
19,000-member association established in 1899.
Members include both official and free-lance
shorthand reporters who are responsible for
making accurate records of court proceedings,
legislative proceedings, depositions, artibration,
business and union conventions, board and
stockholders meetings, and other events requir-
ing exact records of what is said.

Through its certification and continuing
education programs, NSRA promotes continued
growth and development of its members in ser-
vice to the legal system and other clients.

Thank you for the opportunity to relay this
information to your subscribers.

Marianne Lindley, Girten, RPR

Continued on page 27
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Tap into biggest law library

The Alaska Bar Association is now sponsor-
ing a group program to provide members with
personal access to the world’s largest electronic

law 1

ibrary with LEXIS. The bar association’s

organizational strength and size of membership
allows us to offer members access to LEXIS at a
lower monthly commitment.

Q
A

What is LEXIS?

LEXIS is the ‘world’s most widely used
computer-assisted legal research service
including:

—  State, federal, and foreign caselaw. In-
cludes Alaska Supreme Court and
Court of Appeals.

—  State and federal administrative deci-
sions and regulations. Includes
Alaska Attorney General Opinions
and decisions of the Alaska Depart-
ment of Revenue.

—  Comprehensive libraries for research
in specialty areas including tax, labor,
admiralty, energy, securities, in-
surance, trade regulation, banking,
bankruptcy, environmental, Interna-
tional trade, communications law and
many more.

—  American Law Reports (A.L.R.) Sec-
ond, Third, Fourth, and Federal.

—  The full text of more than thirty-five
law reviews.

— Supreme Court briefs, legislative
histories, the Federal Register.

— AutoCite® 1 providing the full case
name, parallel cities, prior and subse-
quent case history and reference to
ALR annotations.

—  Shepard’s® 2 Citations Service, com-
bining the thoroughness of Shepard’s
with the speed and convenience of
LEXIS.

— LEXSEE® , giving you instant access
to the full text of a LEXIS case simply
by typing its citation.

— The NEXIS® Service, with more
than 150 leading newspapers,
magazines, wire services and newslet-
ters. NEXIS now includes the Los
Angeles Times. Lawyers use NEXIS
to learn settlement terms, get
background information on prospec-
tive clients and witnesses. or track
legislation.

A.L.R. 2d, 3d, 4th and FED. Over

12,

000 annotations on legal topics

important to your practice available
in seconds on LEXIS.

The EXCHANGE® Service, pro-
viding company and industry reports
from respected investment banking,
brokerage, and research firms, plus
10-K, 10-Q and other SEC filings. It
can be a valuable source of informa-
tion about opposing parties or to use
in advising clients about proposed
business ventures.

— The MEDIS™ Service, a full text

library of medical texts and journals
that help lawyers: explore medical
care standards, find expert medical
witnesses, and understand medical
issues better.

— LEXPAT® , providing instant access

to the full text of U.S. patents.

Q
A

How does the LEXIS Membership
Group Program work?

The Alaska Bar Association pays the $125
monthly subscription charge for access to
LEXIS. Instead of paying $125 each month
themselves, bar members will pay a one
time sign-up fee of $100 to join the
program,

Q
A

Can I gain access to LEXIS on my firm’s
computers?

Members can use LEXIS at their office or
home. To utilize the service, members need
a personal computer and a modem. LEXIS
is accessible through most of the major per-
sonal computers now on the market
including.:

ALASKA BAR
ASSOCIATION
HAS THE
WORLD’S LARGEST
LAW LIBRARY

-WITH LEXIS

> o0

The Bar Association is billed by LEXIS for
the use by all participating members. The
Bar then invoices the members for reim-
bursement for their use, adding a$20. ad-
ministrative service charge to the bill. Ina
month of no use, a member does not
receive an invoice and, thus pays nothing.
In this way, members pay for LEXIS only
when used and will not have to absorb a
regular fixed charge. Additionally, all
members’ use of LEXIS will aggregate to
take advantage of volume discounts.

LEXIS provides the Bar Association with a
detailed billing for each law firm using the
service, including volume discounts. Firms
can receive a billing detailed by client
codes, for ease in billing back the charges
to each client.

Why should [ use LEXIS?

Your colleagues do. LEXIS is used by most
major law firms, federal and state agencies,
and corporate legal departments. LEXIS
training is mandatory in the majority of
U.S. law schools. LEXIS can help you keep
that competitive edge.

LEXIS gives you access to a greatly ex-
panded library right in your own office.
LEXIS contains more caselaw than any
other source.

LEXIS is affrdable. You pay only for what
you use. A typical LEXIS search costs $15 -
$25. This can easily include a search of all
fifty states or all levels of federal caselaw
that would take days to accomplish manual-
ly. And, you can usually bill LEXIS charges
to your clients as you would any other
disbursement.

TERMINALS SUPPORTED (SOFTWARE
REQUIRED)

AT&T PC6300

APPLEIIC

APPLEIIE

APPLE III

APPLE MACINTOSH
COMPAQ PORTABLE
DIGITAL RAINBOW II
GRIDCASE III

IBMPC

IBM PC Jx.

IBMXT

IBM AT

IBM PORTABLE

IBM 3270-PC

ITT XTRA

LEADING EDGE MODEL M
NBI64

NBI4100 A

NCRPC4

TANDY 1000

TANDY 1200

TEXAS INSTRUMENTS PC
VISUAL COMMUTER PORTABLE
XEROX 820-11

(NO SOFTWARE REQUIRED)

BARRISTER

CPT PHOENIX JR. (.tty01)

DATA GENERAL ECLIPSE (.datgen)
DIGITAL VT100 or VT200 (vc100)
HEWLETT PACKARD 150, 150-1I or
2622 (.hp2622)

IBM 3101 (.ibm3101)

LANIER EZ-], LBP 1000 OR CONCEPT
1200 (vt100)

ROLM CYPRESS (.rolm)

SYNTREX AQUARIUS (~t100)
TELEVIDEO 950 OR 924 (.telv950)

> O

Even if your firm’s computers are not on the
list above, chances are good that we have a
LEXIS software package for your firm’s per-
sonal computers. LEXIS communications
software packages are available for $25.
LEXIS can also provide its customized
equipment, as well.

Can I get help with my LEXIS research?

Personal instruction, provided by LEXIS'
representative in Anchorage, is available for
$75. Each person receiving instruction is
entitled to one free hour of LEXIS use
within 14 days of the class.

LEXIS's 24-hour-a-day Customer Service is
available to you, as well, and we can supply
you with a full range of literature on using
the service. LEXIS also provides online
help and tutorials to keep your skills
polished.

LEXSEE® .Instant access to cases,
tax materials, attorney general
opinions, and more . . . in one step.

Q
A

= o

(8]

How does LEXIS save me time?

In several ways. First, of course, LEXIS can
find cases in minutes that might take hours
to find by manual research. A Legal Ser-
vices Corporation study found that
computer-assisted legal research is general-
ly six times as fast as traditional methods.
Second, LEXIS has many more cases
online than you are likely to have in your
library. Every time you retrieve a case in
seconds on LEXIS, you save yourself the
hours you would have spent going to an
outside law library. Third, using Shepard’s
on LEXIS is many times faster and more
powerful than using Shepard’s in “hard
copy.”

How can I sign up?

Call Gerry Downes at the Alaska Bar
Association, (907)272-7469, for complete
details.

AutoCite is a service of VERACORP and its
associated companies, The Lawyers Co-
Operative Publishing Company, Bancroft-
Whitney Company and The Research Institute of
America.

Shepard’s is a publication of Shepard’s McGraw-
Hill, Inc.
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PRACTICAL POINTERS

By Stephen E. Greer

The Tax Reform Act of 1986 has for the
most part left estate planning intact. However
one area that was dramatically changed was the
generation skipping transfer tax (GSTT). This lit-
tle known tax is of concern to any practitioner
who has drawn a will for a wealthy client where
the client wanted to devise part of his estate to
his grandchildren or descendants of his grand-
children or any non-relative substantially young-
er than himself. The tax, enacted in 1976, pro-
hibits an individual from transferring his estate
from one generation to the next without the
imposition of a transfer tax.

Previous to 1976, an individual could create
a trust and give successive generations the right
to income without a tax falling due when the
property passed from one generation to the next.
The only real concern was that the trust not
violate the rule against perpetuities. The genera-
tion skipping transfer tax imposed a tax which
was equivalent to the estate tax that would have
been paid had the property passed from a “first
generation beneficiary” (a child) to a “second
generation beneficiary” (a grandchild). Typical-
ly the tax was imposed whenever there was a
“taxable distribution” or “taxable termination” of
corpus of a trust to a “second generation bene-
ficiary” The law exempted taxable distributions
or taxable terminations to grandchildren provid-
ed the property did not exceed $250,000 per
child and vested immediately in the grand-
children when the child’s interest ended. For
example, a grantor with two children could
create a testamentary trust which would give
each child the right to income with a distribution
of the corpus to his grandchildren. There would
be no GSTT, provided the corpus distribution to
the grandchildren did not exceed $500,000 or
$250,000 for each child. The generation skip-
ping transfer tax was not imposed on “direct
skips” subject to estate or gift tax. For example, a
grantor could transfer property directly to his
grandchildren without being concerned about
the generation skipping transfer tax but he
would have to pay an estate or gift tax.

The new generation skipping transfer tax
expands the list of taxable transfers to include
“direct skips” to second generation or even more
remote beneficiaries, even if the transfer of the
property is subject to estate or gift tax. However
the new GSTT allows a $2,000,000 exemption
per transferor for direct skips to grandchildren
provided the transfer is completed prior to
January 1, 1990. In addition, the new tax provid-
ed a $1,000,000 exemption per transferor for
transfer occurring during lifetime or at death.
Also the transferor can elect to have the
$1.000,000 exemption apply to any QTIP trust
established for a spouse. As will be explained
shortly, this election will change estate planning
strategies.

The amount of the tax is equivalent to the
top rate for the estate or gift tax. This is 55%
through December, 1987 and 50% - starting
January 1, 1988.

Under the new law, a generation skipping
transfer tax will occur whenever there is a “tax-
able distribution,” “taxable termination,” or
“direct skip,” whether the transfer is in trust or
outright. Common factual settings for imposition
of the generation skipping transfer tax are:

(@) an individual establishes a trust in his
will, leaving assets in trust with income for life to

You should know about GSTT

Tax law

his children and a subsequent distribution of
principal to his grandchildren. A “taxable ter-
mination” will occur when the separable and
identifiable interest of a child’s corpus passes to
the grandchildren of the testator. A sine quanon
of a taxable termination is the grandchildren
must hold all the “interest” of the trust property
or a separate and identifiable portion of the trust
property and the interest held by the grandchil-
dren must be a present (not a future) right to
receive either the income or corpus of the trust.
Additionally the termination must not be subject
t0 estate or gift tax. In our example, an estate tax
would not be paid on the child’s death because
he holds only a life estate in the property. The
taxable amount of a “taxable termination” is the
fair market value of the property at the time of
the termination. It includes the GSTT itself and
is therefore tax inclusive. For instance, if all the
available exemptions were used, and a taxable
termination resulted in $1,000,000 being trans-
ferred to the grandchildren, the generation skip-
ping transfer tax would be $550,000 with
$450,000 remaining for the grandchildren. The
responsibility for paying the tax, in the case of a
taxable termination lies with the trustee.

(b) an individual creates a trust for the
benefit of his children and grandchildren. The
trustee has the right to distribute income or cor-
pus to any of the children or grandchildren as he
sees fit. A distribution of income is made to a
grandchild. This is a “taxable distribution.” The
distribution must not be subject to estate or gift
tax. The taxable amount of a “taxable distribu-
tion” is the fair market value of the property at
the time of the distribution. It includes the GSTT
itself and is therefore tax inclusive. For instance,
if all the available exemptions were used, and a
taxable distribution resulted in $100,000 being
transferred to the grandchildren, the generation
skipping transfer tax would be $55,000 with
$45,000 remaining for the grandchildren. The
responsibility for paying the tax, in the case of a
taxable distribution, lies with the grandchildren.

(c) an individual gives property to his
grandchild either as a specific bequest in a will or
as aresult of a gift. This is a “direct skip.” A sine
qua non of a “direct skip” is the transfer of prop-
erty must be “subject” to either estate or gift tax,
regardless that it may not ultimately be taxed as
aresult of the transferor using his unified credit.
This means gifts which are exempt from gift tax
because of the donor’s 2503(b) $10,000 annual
exemption or because they are for a donee’s
medical or tuition expenses are not subject to a
generation skipping transfer tax. Therefore, a
grandparent can pay a grandchild’s tuition ex-
pense without worrying about the imposition of
the generation skipping transfer tax. The taxable
amount of a “direct skip” is the fair market value
of the property at the time of the transfer. It does
not include the GSTT itself and is therefore tax
exclusive. The responsibility for paying the tax, in
the case of a direct skip from an estate or trust,
lies with the transferor or the fiduciary. For in-
stance, if all the available exemptions were used,
and a taxable “direct skip” resulted in $1,000,000
being transferred to the grandchildren, the
generation skipping transfer tax would be
$550,000 and would be paid by the grandparent.

As previously mentioned, there is a
$2,000,000 exemption per transferor for direct
skips to grandchildren provided the transfer
vests in the grandchildren prior to January 1,
1990. Thus a grandparent must decide if he real-
ly wants to part with the property before that
date. If the direct skip is in the form of a specific
bequest contained in a will, he must die prior to
that date.
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The new $1,000,000 exemption per trans-
feror for transfers occurring during lifetime or at
death is not scheduled to terminate on Decem-
ber 31, 1988. As previously mentioned, an elec-
tion is provided to have the $1,000,000 exemp-
tion apply to any QTIP trust established for a
spouse. What does this mean for estate plan-
ning? If your client had a $2,000,000 estate, a
common estate planning technique would be to
have the client equalize the estate with his
spouse, leaving $1,000,000 in each estate. The
estate of the first to die (let us assume it is the
husband) would be split into two trusts (the QTIP
trust and the credit shelter trust). The credit
shelter trust would be funded with property
equal in value to the maximum credit allowed
against the estate tax which is equivalent to a
$600,000 exemption. This trust would provide
income to the wife for life and remainder to the
children. The property in this trust is considered
to have passed directly from the decedent to the
children for estate tax purposes and the credit
offsets any tax. The QTIP trust is funded with the
remaining $400,000 and also provides income
to the wife for life and remainder to the children.
However, the donor or deceased’s fiduciary can
make a QTIP election which will make the prop-
erty held in this trust to be considered as belong-
ing to the surviving spouse. As a result, when the
property passes from the husband to the wife,
there will be no estate tax because of the
unlimited marital deduction. When the wife dies
the property will be considered part of her estate
and taxed when the property passes to the
children: Thus, at the wife’s death, her estate will
consist of the assets in the QTIP trust, $400,000,
and her separate estate of $1,000,000. $600,000
will pass tax free by virtue of the credit and the
remaining amount will be taxed. This technique
essentially saves estate tax on $600,000, which
would have otherwise been included in the sur-
vivor's estate if all the property been transferred
to the surviving spouse.

Now let’s go one step further and assume
the decedent wants to leave an income interest in
the property to his children with a remainder to
his grandchildren. If both the family trust and
QTIP trust provide an income interest to his wife
and children, with a remainder to the grandchil-
dren, no estate tax would be paid by the children
when the property descends to the grandchil-
dren. This is a generation skipping transfer.
However, each person is allowed a.$1,000,000
GSTT exemption. As a result the husband can
allocate $600,000 of this amount to the family
trust which is considered passing from himself to
his grandchildren, leaving $400,000 of the
exemption unused.

The new law comes to the rescue by allow-
ing the donor or the decedent’s fiduciary to make
an election in regard to the QTIP trust which
would treat him as the transferor for generation
skipping transfer tax purposes although not for
estate tax purposes. He would then allocate
$400,000 to the QTIP trust. In this manner, the
descendant can be assured of utilizing the full
exemption. Assume the wife had a similar plan,
ie. her separate estate of $1,000,000 being
transferred in trust with income to the children
and remainder to the grandchildren. This would
also be a generation skipping transfer, but would
be fully exempt from GSTT because of the
$1,000,000 exemption. The end result is that the
parents are able to transfer their entire estate to
the grandchildren with a minimum estate tax
and no generation skipping tax. The children’s
estates would be completely bypassed for federal
estate tax purposes. It is unclear whether a sur-

viving spouse can use her exemption against that
portion of the QTIP trust not being utilized by
the husband’s exemption. As a result, the sug-
gested method is to create two QTIP trusts and
fund one with property which utilizes the hus-
band’s remaining GSTT exemption. The second
QTIP trust would contain the excess property
transferred from husband to wife for federal
estate tax purposes.

The $1,000,000 exemption is available at
the time the transfer of property is made, even
though the generation skipping transfer might
come much later. If the property later appreci-
ates in value, the entire amount passing to the
grandchildren is exempt if the original amount
was exempt. This very fact makes an early alloca-
tion important and property with high apprecia-
tion potential an ideal subject to transfer. Estate
freezing techniques such as recapitalizations of
closely held corporations should become more
popular.

The old generation skipping transfer tax
was repealed retroactive to its initial effective
date and the new law would apply to inter vivos
transfers occurring after September 25, 1985.
Generally, irrevocable trusts created before
September 25, 1985, are exempt from this tax.
Therefore if you paid a tax on a previous genera-
tion skipping transfer, you can file a claim for a
refund.

It has always been sage advice to run the
figures. The GSTT is at the top marginal estate
and gift tax rates. If you see a transfer of property
being subject to the generation skipping transfer
tax and not offset by an allowable exemption, it
might be wiser to pass the property directly
through a child’s estate. This is because the child
cna make use of his unified credit and further-
more the child’s estate tax rates might not be at
the top marginal rates as would be the case with
the GSTT.

The generation skipping transfer tax has
always been extremely complicated and con-
tinues to remain so. There are many significant
items of concern which have not been discussed
here. These include the situation where there is
no intervening generation between a grand-
parent and the grandchildren because of the
parent’s death. There is also the possibility of
using a 303 stock redemption to pay the GSTT.
Also, does Alaska have a law to take advantage of
the 5% credit for the GSTT imposed by the
state? These are just a few issues not raised here.
As you might already guess, if you are confronted
with a generation skipping transfer tax, addi-
tional work needs to be done.

Stephen E. Greer is a tax attorney associ-
ated with the firm of Smith, Gruening, Brecht,
Evans and Spitzfaden.
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Tax opportunities in foreclosures

Tax law

By

Jan Samuel Ostrovsky
and
Brian W. Durrell

The Tax Reform Act of 1986 (TRA86), was
signed into law on October 22, 1986. An
unintended by-product is a unique but short-
lived opportunity for debtors faced with
foreclosure of real estate to convince their
creditors to take deeds in lieu of foreclosure, In
fact, a debtor with true chutzpah may even get
away with charging the creditor for the deed in
lieu.

This peculiar turn of events is possible
because TRA86 changes the method by which
real property placed in service during 1987 may
be depreciated. Basically if the property is placed
in service after December 31, 1986, it must be
depreciated on a straight-line method over 27.5
vears for residential rental property or 31.5 years
for nonresidential real property. If it is placed in
service on or before December 31, 1986, then it
may be depreciated on an accelerated method
{accelerated cost recovery system) over 19 years.

The tax difference for the creditor in the first
few years can be very substantial.

For example, suppose that real property
with a depreciable value of $200,000 is placed in
service by the creditor in December of 1986. In
1987, the creditor has a tax deduction of 9.2% of

the value, or $18,400. (Note that the percentage
deduction will decline as the years go on. It
drops to 4.2% by the tenth year, where it remains
until the twentieth year, when it is 4%.)

If that same property is placed in service by
the creditor on January 1, 1987, the creditor will
be able to obtain an annual deduction of only
3.65% of its value in the case of residential ren-
tal property ($7,300), or 3.17% in the case of
nonresidential ($6,340).

Obtaining this moderately valued property
this year as opposed to next increases the
creditor’s 1987 deduction by $11,000 to $12,000.
Obviously the higher the value of the property,
the greater the creditor’s incentive to obtain that
property during 1986.

The rub is that the creditor does not control
the timing. Unless a nonjudicial foreclosure was
commenced prior to this past October, a creditor
has no way of obtaining property this year
without the debtor’s agreement to provide a deed
in lieu of foreclosure. The debtor; therefore, has
considerable leverage.

There are, of course, many practical limita-
tions on this scheme.

First and foremost, institutional creditors
generally are not concerned with the tax aspects
of obtaining property and are probably indif-
ferent to the year in which the property is
received.

Second, the creditor must intend to hold
the property and place it in service (rent it or oc-
cupy it as business property) rather than merely
holding it pending liquidation.

Third, the entire value of real estate is not
depreciable, only the value of the improvements.

Finally, depreciation only gives rise to a
deduction. Therefore, because of the new passive
loss limitations, the foreclosing creditor must an-
ticipate having taxable income from the property
or from other passive sources against which the
deduction could be offset.

Another TRA86 motivated incentive for an
individual debtor to give a deed in lieu in 1986
surrounds the repeal of the capital gains deduc-
tion. Right now in Alaska, it is very common for
debt to exceed the fair market value of the prop-
erty securing it, making it desirable for the deb-
tor to give up the property. If that same property
has a low adjusted basis (due to depreciation),
despite the depressed value, the debtor could in-
cur a substantial gain by giving a deed in lieu. If
a deed in lieu is given, to the extent that the
forgiven debt exceeds the adjusted basis of the
property, there is generally capital gain (ignoring
possible depreciation recapture). If the deed is
given in 1986, the individual debtor can at least
take advantage of the capital gain deduction. Ef-
fective January 1, 1987, that deduction will be
gone. The tax savings will generally be about 8%
of the gain since the current maximum effective

capital gains tax is 20% as compared to a new
maximum tax rate of 28% beginning in 1988, In
1987 when the maximum tax rate is 38.5%, an
even greater tax savings would result, generally
about 18.5% of the gain.

There is another window of opportunity that
debtors and individual creditors should consider.
If an individual creditor previously sold ap-
preciated property secured by a long-term note,
reporting the gain on the installment method,
accepting a payoff (even if discounted) of the
note in 1986 takes advantage of the current
capital gains deduction. The debtor would have
the incentives of negotiating for a discounted
payoff and, possibly, refinancing the property at
a lower interest rate. Again, this strategy works
when the individual creditor would save taxes by
realizing the gain in 1986, taking the 60%
capital gains deduction and paying tax at the cur-
rent rates as opposed to paying tax on the entire
gain over the remaining life of the note at the
new rates. :

Obviously before employing any one of
these ideas, an individual must get competent
tax advice regarding his or her particular situa-
tion. Being sensitive to these tax issues will,
however, afford many of us an opportunity to per-
form a real service for clients. It may also prevent
costs that result from, for example, postponing
foreclosures until the new year.

Students view their peers

Students throughout Anchorage competed
in May in a Young Lawyer’s Essay Contest spon-
sored by the Anchorage Bar's Young Lawyers
Section.

The first place and honorable mention
essays printed here were among 24 submitted
by students from five of seven Anchorage high
schools.

The topic students were to address was:
“Should juveniles charged with serious crimes
be tried as adults?”

These thought-provoking essays were
judged by Attorney John Murtaugh, Esq.; the
Hon. Karen Hunt, Third Judicial District
Superior Court Judge: and Maria Downey,
KTUUTV co-anchor.

—Submitted by Shelley M. Ditus. Young
Lawyers Section vice-chairperson.

‘Already they
are men’

Thirteen-year-old Nicolosa kidnapped,
stabbed, robbed, and killed a paraplegic Viet-
nam veteran. Fourteen-year-old Shirley Wolf
and fifteen-year-old Cindy Collier in what police
describe as a “thrill killing” brutally stabbed
85-year-old Anne Brackett to death, Seventeen-
vear-old Charles Tyberg donned his stepfather’s
police uniform, drove his father’s police vehicle,
and shot and killed a police officer with his step-
father’s service revolver!

Shocked and outraged, America must
determine how to prosecute these chilling
juvenile crimes. Without question juveniles who
commit serious crimes such as arson, forcible
rape, murder, armed robbery, burglary, and
larceny should be tried as adults in our adult
criminal courts.

First, one has to consider the nature of the
juvenile court system. Juvenile courts are limited
in the scope of their jurisdiction. These courts
are not given the authority to punish adoles-
cents. Instead, as established in Lindsay vs Lind-
say, it is the purpose of the juvenile court:

to establish special tribunals having juris-
diction, within prescribed limits, of cases
relating to the moral, physical, and men-
tal well being of children to the end that
they may be directed away from paths of
crime.

This court nurtures and protects children and is
preventative in nature. Historically, in the crea-
tion of the juvenile court system there was no
intention of creating new courts for the punish-
ment of crime. The statutes clearly point out:

It is not the purpose of the statutes
creating juvenile courts to provide addi-
tional courts for the punishment of
crime.?

From this we can clearly see that it is the nature
of the juvenile court to be protective, When a
delinquent commits a serious offense that
requires punishment, this action cannot be pro-
vided by the juvenile court.

Thus, the question arises: How do we
punish serious juvenile offenders? Without
serious punishment accruing from the neces-
sary juvenile court process, it becomes essential
for juveniles who commit serious crimes to then
be tried in adult courts. These violent crimes
include arson, forcible rape, murder, armed
robbery, burglary, and larceny.

Although such an assertion sounds harsh,
there is no better alternative. Establishment of
new juvenile courts that would result in punish-
ment would duplicate criminal courts that have
already been established. Changing the focus of
the juvenile courts to include punishment would
weaken an already overburdened system. Our
nation not only needs to keep the juvenile court
system but it also needs to strengthen it. The
Honorable Seymour Gelber, Circuit Court Judge
states:

Criminals rarely begin their law breaking
at a mature age. The cycle can be likened
to a cone-shaped funnel, with hoards of
juveniles entering at the large end and a
smaller number of adults emerging at the
other end. Unless we attack the problem
at the juvenile end, there will always be a
continuous, massive supply of potential
criminals coming down the horn, even if
we intercept a few on the way out.?

This tells us clearly that unless we take care of
the problem when it first emerges, it continually
gets worse. The juvenile court system processes
minor juvenile crimes, such as fraud, drinking,
driving, carrying weapons, prostitution, and
many others. Thus we can see that not only
does the juvenile court process minor criminal
acts by juveniles on a non-punitive basis, it also

protects and cares for abused children. We not
only need to keep the juvenile court system but
we also need to strengthen its capabilities.

With serious reasons to neither duplicate
nor change the intent of our juvenile court
system, only one alternative continues to
emerge. Juveniles who commit serious crimes
should be tried in adult criminal courts. Yes,
they are children, children who have serious
problems. But are they children who need to be
nurtured and protected or do they now warrant
punishment? French essayist and moralist, Jean
De Le Bruyere wrote:

Children are overwhelming, supercilious,
passionate, envious, inquisitive, ego-
tistical, idle, fickle, timid, intemperate,
liars, and dissemblers; they laugh and
weep easily, are excessive in their joys
and sorrows, and that about the most
trifling subjects; they bear no pain, but
like to inflict it on others; already they
are men.4
Culturally many societies consider their adoles-
cents to be intellectually competent at a very
early age. In Spanish cultures families celebrate
the Quinciniera, This party is in celebration of a
girl turning fifteen and with the celebration
comes the message from her parents, “My
daughter is now fifteen. I have given her what I
can; raised her to be the best that she can be;
and now, I am presenting her to the world” In
Spanish cultures young men and women are
considered intellectually competent at age
fifteen. In our own society we consider an
eighteen-year-old boy to be old enough to be
drafted into the military. We expect him to pro-
tect and defend our nation. At sixteen we expect
a juvenile to drive, to observe all traffic laws, and
to pass a test that guarantees safety to others on
the highway. Certainly then society has every
right to consider this juvenile capable of stand-
ing trial for serious criminal behavior in adult
criminal courts.

Hopefully, from early childhood, adoles-
cents have been taught the difference between
right and wrong by their parents, friends, and
our educational process. However, there is a
serious problem with our youth in America that
has become a growing concern. Juvenile crime
in the U.S.A. has risen and 19% of all violent
crimes are committed adolescents. Not only do
we need to preserve and protect our juvenile
courts, we must preserve, protect, and nourish

our whole legal and court system. Without ques-
tion, America must prosecute serious juvenile
crimes in adult criminal courts.

Cheryl Graves
First Place
Service High School
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Serious
consequences for
serious crimes

Juveniles charged with criminal acts are
ordinarily dealt with under special juvenile pro-
ceedings. The assumption is that, due to their
youth, juvenile offenders are not treated as
criminals, but instead as candidates for rehabili-
tation. They are not held totally responsible for
their acts and are given a second chance in life.

This approach may well be suitable for
petty crimes and for property offenses. For
serious crimes of violence, however, such as
murder or anything that endangers lives or
inflicts serious physical harm, juveniles should
be tried as adults because the degree of harm is
the same and as irreparable as if an adult com-
mitted the crime, because serious crimes of
violence cannot be excused by youth or inexpe-
rience and because the trial of a juvenile
offender serves as retribution for the crime and
as a deterrent to other juveniles.

Regardless of the maturity of the offender,
serious crimes of violence cause the same
degree of irreparable harm. Whether a murder
is committed by a juvenile or an adult, someone

Continued on page 24
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always dies. Juveniles have been known to kill
many people at once, and these murders are just
as serious as if they were committed by adults.
There is, thus, no reason, for a juvenile not to
be judged in the same way as an adult, since the
results of their acts are equally harmful, serious
and irreparable.

Youth and inexperience are not valid
excuses for serious crimes, as they might be for
petty thefts or property damage. Juveniles
should be able to recognize the consequences
of crimes such as murder or arson. If the youth
is unable to understand this, it is more than
likely that he or she is a sociopath who will
always be a threat to the community. The system
of justice has a responsibility to protect society
from people like these. The legal system is
capable of distinguishing the children who are
not yet at a age of understanding and reasoning,
such as a preschool child who pulls a trigger or
sets a fire without understanding the conse-
quences, from the juveniles who knowingly and
willingly commit a serious crime of violence. It is
the latter group which pose a threat that the
legal system must address.

Trial as an adult, in itself, is a protection to
society. Not only does the trial insure justice by
protecting the innocent and convicting the
guilty, it also serves as a deterrent to others who
might have otherwise contemplated and
perhaps committed crimes. The peers of the
juvenile delinquent would see the publicity sur-
rounding the trial and would be deterred from
crime. They would feel glad that they did not
have to endure the humiliation of being tried;
further, they would realize that they would have
to suffer the consequences of an adult trial,
which usually means a worse sentence, if they
followed the offending juveniles’ example.

Juveniles charged with serious crimes of
violence should be tried as adults. If they have

committed serious crimes of violence, they
should face the consequences of their actions,
and not be excused because of their age. It is

the only means of retribution for the victims and.

protection for society. Society can be further
protected if other juveniles can learn from
example that the community-will not tolerate or
excuse serious crime. Young people and older
people will both be safer if everyone under-
stands that crime does not pay.

Anne Gagnon
Honorable Mention
Service High School

Kids out
of controi

Teenage Crime—A rush to judgement?
Society complex as it is, has identified yet
another problem that must be dealt with
immediately. Juveniles are committing serious
crimes, felony crimes, at an alarming rate. The
debate rages amongst professionals, concerned
citizens, parent groups, businessmen, police
officers, legislators and even teenagers them-
selves on how to address this problem. His-
torically juvenile courts, a twentieth-century
addition to the criminal justice system, have
attempted to rehabilitate the youthful offenders
rather than exacting punishment. However,
juvenile delinquency is not a simple problem. It
is a series of complex patterns of behavior, each
of which has to be tackled somewhat differently.
The issue, behind the debate, is whether our
society should continue the attempt to rehabili-
tate adolescent offenders who commit felony
crimes or hold them accountable to an adult
standard of behavior and try them as adults and
punish them for their actions. It is my conten-
tion that the attitude is the parent of the action
and when the action is a felony crime, adoles-
cents must be held accountable to an adult
standard of behavior.

Human beings do not fall into any simple
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Problems with payroll taxes

Commercial law

By Rodney Kleedehn

Declining economies such as the one we are
experiencing in Alaska present cash poor
businesses with difficult questions about cost-
cutting. Nobody likes to admit failure, and pro-
sperity may be just around the corner in the eyes
of hard pressed business owners, so they are in-
clined to keep the doors open well past the time
when all bills can be paid. The landlord, utilities
and suppliers are paid first because they are
necessary for the continued existence of the
business. What about payroll taxes owed to the
federal government? Should the employer
deduct the employees’ portion of the payroll
taxes and use it to keep the business afloat in-
stead of paying the government? The federal
government may be slower to react to a missed
payment than other creditors and easier to string
along after discovering the missed payment.
Does this mean the government is the creditor to
put on the back burner?

Absolutely not, as once aroused the govern-
ment is one of the more persistent creditors and
has the strongest collection tools. This article ex-
amines pitfalls of failing to pay payroll taxes.

Payroll taxes are divided into two categories.
Withholding tax is income earned by employees
but deducted from their checks to be forwarded
to the government. Employment tax is the
employer’s tax liability for paid wages, salaries
and commissions. Consider the plight of the
bankrupt sole proprietor and the general part-
ner who along with his partnership goes
bankrupt. Withholding taxes are never
dischargeable in bankruptcy, and employment
taxes are dischargeable only if the return was due
more than three years before the filing of the
bankruptcy petition. (Bankruptcy Code §
523(a)(1), 507(@N(7}C) and 507(a)(7XD).) As a
result, the sole proprietor and general partner
have burdens which can remain for years after
bankruptcy discharges debts owed to private sec-
tor creditors.

People conducting business in corporate
form may be little if any better off than the sole
proprietor and general partner. Section 6672(a)

of the Internal Revenue Code (hereafter IRC)
provides:

Any person required to collect, truthfully
account for, and pay over any tax imposed by
this title who willfully attempts in any manner
to evade or defeat any such tax or the payment
thereof, shall, in addition to other penalties
provided by law, be liable to a penalty equal to
the total amount of the tax evaded, or not col-
fected, or not accounted for and paid over. No
penalty shall be imposed under section 6653
for any offense to which this section is
applicable.

This statute extends liability for misapplied
withholding taxes (as opposed to employment
taxes) penalty beyond the employer to “responsi-
ble persons” in the guise of the 100 percent. IRC
§ 6671(b) provides:

The term “person’, as used in this sub-
chapter, includes an officer or employee of a
corporation, or a member or employee of a
partnership who as such officer, employee, or
member is under a duty to perform the act in
respect of which the violation occurs.

Note that this statute does not specifically
include or exclude employees of a sole pro-
prietor. For partnerships and corporations, the
liability of any person fitting IRC S 6672(a) is
clear, and the 100 percent penalty is not
dischargeable in bankruptcy. Bankruptcy Code
§ 507(a)(b) and 523(a)(1). To add insult to injury,
payment of the 100 percent penalty does not
result in an income tax deduction. Smith v. Com-
missioner, 34 T.C. 1100 (1960); aff md, 294 F.2d
957 (5th Cir. 1961).

There are two elements to the imposition of
the 100 percent penalty. The offender must be a
“responsible person,” and the failure to collect,
truthfully account for and pay over must be
“willful” The assessment is presumed correct, so
the taxpayer has the burden of proving that at
least one element is lacking. Liddon v. United
States, 448 F.2d 509 (5th Cir. 1971).

A person (or persons) who is required to
either collect, truthfully account for or payover is
a responsible person although the statute uses
the conjunction “and.” Slodov v. United States,
436 U.S. 238 (1978). The IRS examines

classification scheme. When adolescent
behavior is observed and analyzed, we quickly
discover individual differences. When character
traits and personality strengths and weaknesses
are identified, the concept of a social con-
science is apparent. Teenagers are equipped
today with the academic and social skills
required to make responsible decisions and to
judge right from wrong mentally, socially and
legally. Accordingly they must be prepared to
live with the consequences.

Young people today are educated in the
laws of our country. They are given an oppor-
tunity to express their viewpoints and to be
a participating member of their community.
Adolescents are well prepared at an early age to
make appropriate choices to manage their lives.
As teenagers reach adolescence they are given
ascending levels of rights and privileges. For
instance, at the age of fourteen youth are
allowed to begin employment, drive motorized
vehicles and are ercouraged to serve on com-
missions and advisory boards for legislators and
politicians. When youth are eighteen they are
eligible to join the Armed Forces and vote.

A society stands or falls according to its
values. A value that this country has cherished is
the right to be safe from the exploitation of
those who have chosen to display anti-social or
criminal behavior. If the perpetrators of crime
against people or their property are identified
and apprehended, they should be prosecuted to
the fullest extent of the law whether they are an
adolescent or an adult.

Kellie Rehmann
Honorable Mention
Service High School
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numerous factors to determine whether or not

someone is a responsible person. Factors in-

dicating responsible person status include but

are not limited to:

Check signing authority;

Actual signing of checks;

Signing of employment tax returns;

Position as an officer, director or

employee;

Control of financial matters;

Authority to hire and fire employees;

Authority to determine priority of

creditors;

Designations of authority included in

minutes, bylaws and other documents;

and

i.  Presence at the business’s financial head-
quarters during the quarters for which a
violation occurred.

The taxpayer’s goal is to prove that these
factors do not exist.

Payment of other creditors in preference to
the government constitutes willfullness.
Willfulness also includes reckless disregard of a
known or obvious risk that the funds will not be
paid to the government. Brown v. United States,
591 F.2d 1136 (5th Cir. 1979). However, unen-
cumbered funds must exist before willfulness can
exist. Arnason v. United States, 68-1 USTC
49419 (D. N. Dak. 1968).

Liability arises at the time the taxes are
withheld, not when payment to the government
is due. Long v. Commissioner, 239 F. Supp. 911
(S. D. Iowa 1965). Termination of responsible
person status through resignation during the
quarter prevents liability for later withholdings
within the quarter. Sinclair v. United States, 70-2
USTC 99668 (C. D. Cal. 1970). Resignation
should be in writing since the burden of proof is
on the taxpayer.

IRC § 7501 provides that the withholding
taxes are trust funds. The trust funds, therefore,
are the problem for the responsible person who
has willfully failed to collect, truthfully account
for and payover. The responsible person can pay
less than the entire payroll taxes (employer’s
share (employment) plus employee’s share (trust
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Remember the
student bar

By Stephan Collins

We all know there’s an Alaska Bar Associa-
tion, but have you heard of the Alaska Student
Bar Association (ASBA)? the University of Puget
Sound School of Law in Tacoma, Washington, is
home of an active organization of law students
who are either from Alaska or who hope to prac-
tise law in Alaska. The ASBA was formed in
1982 and provides its members with timely infor-
mation concerning financial aid, Bar admis-
sions, absentee voting, and other such mundane
matters. It also provides a means of getting to
know fellow Alaskans, and exchanging tales and
tidbits (war stories?) of Alaskan life. In the fall of
each year, the ASBA sponsors a luncheon for
whichever Alaska Supreme Court Justice is in-
terviewing at UPS, and in the spring, a reception
is hosted by the Alaskan members of the Law
School’s Board of Visitors.

An important goal for this school year is to
establish contact between the ASBA and the
70-plus UPS Law School alumns who are cur-
rently practising and/or residing in Alaska.
Among other things, the ASBA hopes to provide
a forum for those alums who travel to or through
the SeaTac area, to share their experiences and
expertise concerning the practise of law i
Alaska. In addition, alums in the Juneau, Aﬁ
chorage and Fairbanks areas will be invited t6 at-
tend “recruitment parties” which will hé co-
sponsored by the ASBA and the Office of Admis-
sions during the holidays in December./

This year’s ASBA membership inc(udes 27
dues-paying students and boasts four of the 30
UPS Law Review staff: 3rd year students Lisa
Beldon and Paul Milan, and 2nd year students
Greg Olsen and Melissa Verginia. Winners of the
1985-86 regional Client Counseling competition
are also ASBA members: Gene Miller and
Wayne Watson. The 1986-87 officers are: Presi-
dent, Aleen Smith (Anchorage); Vice President,
Wayne Watson (Anchorage); Secretary, Melissa
Verginia (Fairbanks); and Treasurer, J. Loughlin
Smith {a Texas oil man, believe it or not!).

Attorneys travelling to the Evergreen State
who are interested in getting to know a group of
future colleagues are urged to contact the ASBA
by writing: Alaska Student Bar Association,
University of Puget Sound School of Law, 950
Broadway Plaza, Tacoma, WA 98402. A warm
Alaskan welcome is guaranteed -- Camai!

fund)) and designate the payment to be the trust
fund portion. This will reduce or eliminate the
personal exposure of the responsible person if
the payments are voluntary. The check should
include a note to the effect that it is in payment of
trust funds, and a cover letter should so provide.
The problem is establishing that a payment is
voluntary. The IRS takes a narrow view on the
issue of voluntary versus involuntary payments,
but in Muntwyler v. United States, 703 F.2d 1030
(7th cir. 1983), the court held that in the absence
of enforced collection through administrative ac-
tion actually resulting in seizure of property or
money, the payments are voluntary.

Numerous problems arise upon assessment
of the penalty. Although the taxpayer can file a
claim for refund upon making a payment suffi-
cient to cover only one employee’s taxes, the
government can engage in collection activity
during the administrative and litigation stages
unless, among other things, a bond is posted
pursuant to IRC § 6672(b).

Although the government never cbtains
more than one complete recovery the 100 per-
cent penalty can be assessed against more than
one person for the same liability. The liability is
joint and several, and the government can collect
the entire tax from any one of the jointly liable
persons. Brown v. United States 591 F.2d 1136
(5th Cir. 1979). While there is authority to the
contrary, it has been held that there is no right to
contribution, Rebelie v. United States, 84-2
USTC 99717 (D. La 1984), so he or she who suf-
fers collection first may provide a free ride for
other responsible persons.

The 100 percent penalty is assessed against
persons whom the government deems to have
converted other peoples money to their
employer’s use. In many cases the responsible
person has an equity interest in the business, so
the conversion smacks of theft to IRS collection
personnel. They in turn are less inclined to be
charitable in negotiations regarding payment of
the penalty and interest. Every lawyer should in-
quire periodically about the status of his or her
clients’ payroll taxes.



PRACTICAL POINTERS

By: Michael J. Schneider

It was 1962 when our legislature blessed us
with AS 9.60.010. It provided that “the Supreme
Court shall determine by rule or order what
costs, if any, including attorneys’ fees, shall be
allowed the prevailing party in any case” The
Supreme Court responded to this legislative
mandate by adopting Civil Rule 82 in the form
that has graced our rules books for over a
decade. Only recently (effective September 15,
1986) has the Supreme Court adopted a new fee
schedule for Civil Rule 82. While the same “con-
tested with trial, contested without trial, and
non-contested” schedules appear in the Rule,
the percentage and dollar break-downs are con-
siderably different.

To make things somewhat more com-
plicated, the 1986 legisiature amended AS
9.60.010 to read as follows:

The Supreme Court shall determine by
rule or order the costs, if any, that may be
allowed a prevailing party in a civil action.
Unless specifically authorized by Statute
or by agreement between the parties, at-
torney fees may not be awarded to a party
in a civil action for personal injury, death
or property damage related to or arising
out of fault, as defined by AS 9.17.900,
unless a civil action is contested without
trial, or fully contested as determined by
the Court.

This amendment is effective June 11, 1986
and applies to all causes of action “accruing”
after that date (Section 9, ch. 139, SLA 1986).

AS 9.60.010 is of critical importance in that
it defines attorneys’ fees awarded to the prevail-
ing party as “costs.” Most automobile insurance
policies, under the liability section, have a “addi-
tional payments” or a “supplemental payments”
section that provided for the payment of “costs”.
A clause from a typical policy is quoted below:

Under the additional payments portion of
this policy the company will pay, under
the liability coverages, all court costs
charged to an insured in a covered
lawsuit.

Our Supreme Court on many occasions has
concluded that the “all costs” provision of a
liability insurance policy means what it says. The
“all costs” provision thus compels an insurance
carrier to pay a Civil Rule 82 award of costs and
fees even if the award of Civil Rule 82 attorneys’
fees alone exceeds the basic limits of the policy.
See Liberty National Insurance Co. v. Eberhart,
398 P2d 997, 999 (Alaska 1965), McDonouoh v.
Lee, 420 P2d 459, 463 (Alaska 1966), Weckman
v. Houoer, 464 P.2d 528, 529, 530 (Alaska 1970)
and Continental Ins. Co. v. Bavless & Roberts,
Inc., 608 P2d 281, 285 fn. 5, 6, 291 fn. 15
(Alaska. 1980)/ and Salmine v. Kanagin, 645 P.2d
148, 150 fn. 8 (Alaska 1982).

What can be done with this information?
Consider that you represent a young paralyzed
wage earner who, for all intents and purposes,
was as healthy as a mule prior to being rear end-
ed by defendant drunk driver. Assume that
defendant drunk driver in this clear liability
situation had an insurance policy with a per per-
son limit of $50,000.00. Assume that the acci-
dent occurred sometime prior to June 11, 1986.
What are your options?

One option is to pick.up the phone and say
“yes." It is no doubt ringing off the hook with an
insurance adjuster at the other end ready, will-
ing, and able to pay the full $50,000.00 limits of
the policy and the Rule 82 attorneys’ fees
available under the “non-contested” schedule of
the rule. The gross recovery will thus be
$53,175.00.

SURVEY RESULTS: All Alaskan

PI. Jury Verdict and
Settlement Reporting Service

The Executive Committee of the Tort Sec-
tion recently sent a survey to Alaska Bar Associa-
tion members to determine the desirability and
feasibility of an all Alaskan Jury Verdict and Set-
tlement Reporting Service. 209 attorneys re-
sponded of which 123 practice primarily plain-
tiffs personal injury work, 63 practice primarily
personal injury defense, 4 practice an equal
amount of plaintiff and defense work, 16 practice
no personal injury work. One Superior Court
Judge also responded.

The survey generally sought Bar Associa-
tion member views on three subjects:

First was whether or not there was a per-
ceived need for an exclusively Alaskan Jury Ver-
dict and Settlement Reporting Service;

Second, whether the individual practitioner
would use such a service in his or her practice
were it available; and

Third, would the individual member be will-
ing to provide jury verdict and settlement infor-
mation if a form were provided which could be
completed in five minutes or less.

The responses to the questionnaire were
very strongly in favor of the reporting service.
The results are reported below.

Another approach is to pick up the
telephone and advise the adjuster that you would
much prefer to try this case and see what
damages the judge or jury awards. Under this ap-
proach, and presuming that the finder of fact
awards one million dollars in damages, the award
for attorneys’ fees alone under Civil Rule 82
would be $100,850.00. Under this second ap-
proach your client’s gross recovery from in-
surance proceeds alone should be $150,850.00
plus taxable costs.

Based on my experience and that of some of
my friends you can expect that a carrier will pay
considerably more than its policy limits under
circumstances like those described above.
Where the defendant’s coverage is questionable,
or where liability is questionable, or where
damages are considerably less clear than in the
hypothetical above, the carrier is likely to take
the position that it owes the enhanced Rule 82
figure only upon entry of judgment. In the mean-
time the carrier will defend and will decline to
pay more than the policy limits and a Rule 82 at-
torneys’ fee based on those limits.

What is the proper demand to make? The
following steps should be taken in order to assess
your position with reference to Civil Rule 82 and
a possible settlement of the case.

First of all, your initial research and in-
vestigation should place you in position to docu-
ment your theories of liability and the extent of
your client’s injuries and damages. Secondly,
your initial contact with the defense lawyer or the
insurance adjuster should seek to elicit a copy of
all declaration sheets and insurance policies with
reference to the driver and vehicle (or other in-
strumentality) in question. Be sure that this in-
formation is certified to you as accurate by the
carrier. Once the certified information is re-
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YULETIDE
GREETINGS

Civil Rule 82
Points, authorities & approaches

No
Yes No Response
1. Isthere a need? 185 18 6
2. Would you use? 189 17 3
3. Would you
contribute? 190 10 9

A slightly higher percentage of plaintiffs at-
torneys perceived a need for the service over
defense counsel although a roughly equal per-
centage of the plaintiffs and defense Bar said that
they would use the service if available. While the
percentage of defense counsel who would not
contribute to the service was roughly double that
of plaintiff’s, the total number of lawyers who
responded which would not contribute was sur-
prisingly low — approximately 5%.

The Executive Committee of the Tort Sec-
tion has designed a verdict and settlement
reporting form which will be mailed to members
of the Bar Association in the immediate future.
Obviously, the value of the service to practi-
tioners will depend on the representational value
of reported cases. Therefore, we encourage
everyone to participate in reporting results of
their PI. cases.

The exact details of the indexing and
publication of reports are still under considera-
tion but will hopefully be reported in the next
Bar Rag.

For more information or forms please con-
tact the bar office.

ceived, be sure and compare the policy form
number on the declaration sheet with the policy
form number on the policy that you have been
given. If the two don’t match up then you have
not yet received the information that you have re-
quested. I have received policies and declara-
tions sheets that did not match even though cer-
tified to me as accurate. Most adjusters and
defense attorneys will provide this information
voluntarily because they realize that you can ob-
tain it by formal request and after filing suit
under Civil Rule 26(b}(2). Generally, they wish to
avoid the expense incurred in answering the
complaint and request for production and are
willing to cooperate, in the early stages, in an at-
tempt to see if the case can be settled.

Once you have assured yourself that you
have received the correct policy form then it
must be examined to determine whether or not it
has an “all costs” provision that would subject the
carrier to unlimited Civil Rule 82 attorney fee ex-
posure under the cases cited above. If it does,
then you must determine whether or not it con-
tains a limiting or amendatory endorsement
reducing that exposure. An example of the
language contained in such a limitation follows:

The additional payments the company
will make under the liability coverage is
amended to read as follows: All court
costs charged to an insured in a covered
lawsuit, except that attorney fee payments
shall in no case exceed the amount that
could be awarded in accordance with the
percentage schedule specified in Alaska
Civil Rules of Procedure 82(a)(1) in a case
in which a judgment equal to the liability
policy limit or limits applicable to the loss
is rendered.

If such a limiting endorsement is made a

&
2
111

November, 1986 * The Alaska Bar Rag * 25

part of the policy before the date of the loss, and
if the policy complies with 3AAC 29.010 regar-
ding disclosure of the effect of the limitation,
then it will be effective in limiting the carrier’s
Civil Rule 82 exposure. If the endorsement is not
made part of the policy until after the date of the
loss, if the policy fails to comply with 3AAC
29.010, or if no such endorsement exists, then
you are free to take the defendant to judgment
and recover the limits of the policy plus the
amount awarded by the Court under Civil Rule
82. The wisdom of this approach obviously
depends upon your assessment of the liability of
the defendant and the extent of your client’s
damages.

Our Supreme Court has not had the oppor-
tunity to pass upon AS 9.60.010 in its amended
form. The new Statute raises a number of issues.
While I doubt that everyone will agree with me, [
would argue that the new Statute does not
preclude the approach taken immediately above.
If the damages are clearly within the policy limits
and if the defendant is willing to pay them and
concedes liability then there can be little doubt
that the matter is “uncontested” and thus not
subject to an award of attorneys’ fees under the
new version of AS 9.60.010. But, where the
damages exceed those limits, then the extent of
those damages is likely to be contested. Once the
case, or any important part of it, becomes con-
tested, the restriction in the new version of AS
9.60.010 could be argued not to apply and plain-
tiff would again be entitled to a Civil Rule 82
award of costs and fees.

Could the carrier avoid its Civil Rule 82 ex-
posure by conceding liability and any damages
claimed by the plaintiff under circumstances
where liability is clear, no coverage issue exists,
and plaintiff's damages are far in excess of the
policy limits? Probably not:

an insurer, defending an action against
the insured, is bound to exercise that
degree of care which a man of ordinary
prudence would exercise in the manage-
ment of his own affairs, and if the insurer
fails to meet that standard it is liable to
the insured for the excess of the judgment
over the policy limits, irrespective of fraud
or bad faith. That is to say, an insurer
undertaking a defense must exercise not
only good faith, but also ordinary care
and reasonable diligence and caution.
Continental, supra at 293.

An insurance company electing to settle
such a case conceding both liability and all of
plaintiff's claimed damages could be accused by
its insured of abrogating its unconditional duty
to defend and breaching its duty of good faith
and fair dealing to its insured. The duty of good
faith and fair dealing includes the obligation to
treat the interests of its insured (in this case, the
insured’s interest in avoiding an excess judgment
and/or minimizing that judgment) with the same
care and concern that it protects its own in-
terests. See, generally, Continental Ins. Co. v.
Bavless & Roberts, Inc., 608 P.2d 281, 288 fn.
10, 293 (Alaska 1980); Neal v. Farmers Ins. Ex-
chanoe. 582 P.2d 980 (Cal. 1978); H. Levine, W.
Shernoff, G. Kornglum, G. Olson, BAD FAITH
1986, Section I, Chapter I1I.

SUMMARY AND CONCLUSION

1986 has seen substantive changes in Civil
Rule 82 and its statutory counterpart, AS
9.60.010. Despite these changes, and under the
correct circumstances, plaintiff’s counsel can use
this Rule to vastly increase the compensation
available to the seriously injured client in a low
policy limits situation.
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‘ ALASKA BAR ASSOCIATION
ETHICS OPINION NO. 86-3

Re: Legal Ethics In Interstate Child Custody
* And Parental Kidnapping Cases — Attorney

Disclosure Of The Whereabouts Of Client

And/Or Chlld
A. INTRODUCTION

Inquiry has been made to this Committee
concerning the ethical obligations of an attorney
when a parent conceals a child from the other
parent, yet communicates his or her where-
abouts to counsel, following which the attorney
is called upon to reveal this vital information. It is
the opinion of this Committee that while the at-
torney’s first instinct may be to protect the con-
fidences of his or her client by asserting Canon 4
of the Code of Professional Responsibility (A
Lawyer Should Preserve the Confidences and
Sécrets of A Client), a line of cases, several
disciplinary rules; some specific rules of civil pro-
cedure ‘and the Uniform Child Custody Jurisdic-
tion Act (UCCJA) command the contrary result,
namely, disclosure of the client’s address and/or
the address of the client’s child.

B.  CHILD SNATCHING TORT SUITS —
ATTORNEYS AS DEFENDANTS

A significant number of state and federal
courts have recently recognized actions in tort
against parents who wrongfully abduct, retain, or
conceal their children, as well as against persons
who either aid in the initial wrongful act or assist
in the effectuation of a concealment scheme
whichfrustrates the right of access between the
left-behind parent and child. If parents and their
accomplices can be sued for custodial in-
terference, it stands to reason that a lawyer who
counsels a client to abduct or retain a child, or
otherwise aids or abets in the misconduct, may
also be held liable. In McEnvoy v. Hekikson, 567
P2d 540 (Or 1977), the Supreme Court of
Oregon recognized the right of a father to sue his
former wife’s attorney for malpractice and
negligence for conduct which allegedly resulted
in the removal of plaintiffs daughter from the
country in violation of his custody rights. See
also Wasserman v. Wasserman, 671 F.2d 832
(4th. Cir. 1982) (defendant-father’s lawyers are
named as defendants in this custodial in-
terference tort case).

The Committee strongly advises against’

counseling a client to snatch a child or condon-
ing a client’s defiance of a court order. Indeed, it
seemns wise to specifically counsel a client not to
violate custody or visitation rights. Further,
lawyers should avoid engaging in activities that
could in any way contribute to a continuing infr-
ingement of custody or visitation rights. The
ethical issues inherent in representing a client
who abducts, retains and/or conceals a child are
discussed below. It should suffice to say at this
point that -an attorney who participates in a
willful ebstruction of justice may find himself or
herself embroiled in disciplinary proceedings in
addition to civil actions. See Afforney Grievance

 Commission of Maryland v. Leonard J.

Kerpelman, 420 A.2d 940 (Md. 1980) (attorney
suspended from the practice of law:for two years
for suggesting, planning and helping to carry out
an illegal child snatch in knowing violation of a
decree).

Ethics opinion issued

€. ETHICAL OBLIGATIONS - ATTORNEY
REVEALING LOCATION OF CLIENT

The national tragedy of parental child kid-
napping has increasingly placed members of the
Bar in controversy when they have knowledge of,
but have been ‘asked by their client not to
disclose the whereabouts of the abductmg
parent/

client. The aggrieved left-behind parent may‘

fashion an action in law or equity to require such
attorney to divulge the desired information, or a
court may compel such disclosure to further the
administration of justice, with the threat of con-
tempt as a rod. For reasons of ethics, procedure
and statute, it is the opinion of this Commiittee
that the attorney’s best course of action is to
disclose the client’s location or that of the child.

1. UCCIA: statutory duty to discldse

Section 9(a) of the UCCJA imposes an affir-
mative duty on “every party in a custody pro-
ceeding” to provide particularized information to
the court. Specifically, section 9(a) of the UCCIA
requires every party in a custody proceeding in
the first pleading, or affidavit attached thereto, to
give information under oath as to the chllds past
and present addresses. '

While the statutory obligation apphes ex-
pressly to “parties’, it is the responsibility of the
attorney to obtain the required information from
his or her client and to supply it to the court in
the initial pleading or accompanying affidavits.
Moreovey, in order to comply with the section
9(a) duties, the attorney should ask to be inform-
ed on a continuing basis of any information the
client acquires relative to other custody pro-
ceedings concerning the subject child.

In most parental kidnapping cases, the UC-
CJAs pleading requirements present more
serious ethical problems for the defendant’s
counsel, whose client has abducted andfor is
concealing the child, than for the Plaintiff’s
counsel, whose client is generally in the forum
state. In any event, both attorneys for defendant
and plaintiff must bear in mind that intentional
cmissions of information regarding the child’s
address, or the filing of misinformation with the
court, can prejudice the court’s ability to deter-
mine the custody issues at bar, and could subject
the attorney to judicial sanction or disciplinary
action for obstruction of justice or fraud.

2. Attorney-client privilege
and exceptions thereto

The United States Supreme Court has
stated that the attorney-client privilege should
only where necessary to achieve its purpose,
since the privilege has the effect of withholding
relevant information from the finder of fact. See
Fisher v. United States, 425 U.S. 391, 403 (1976).
As a general proposition, the attorney-client
privilege will only be applied where the ad-
ministration of justice will only be preserved (not
frustrated) by its exercise. The privilege will not
be applied where advice of counsel is sought to
aid in the' commission or continuation of a
crime, )

Applying these (and other) exceptions to the
attorney-client privilege, courts in various states
have ordered lawyers to dis- close the location of
a child in custody dispute involving concealment
of the child. Some examples follow:

- (1) In Jafarian-Kerman v. Jafarian-Kerman,
424 SW.2d 333 (Mo. APP. 1968), a father, in
violation of court order, took his child to Ger-

-many to an address unknown to the mother and

to the court. Labelling the father’s conduct
“malicious and wanton infraction of the court’s
orders and a brazen obstruction of the ad-

- ministration of justice,” the appellate court held

that the address of the defendantfather in letters

‘to his counsel was not a privileged communica- -

tion, and thus the fower court had erred in
declining to require defendant’s attorney to
disclose by his testimony information as to the
defendant’s precise whereabouts: 424 SW.2d at
339-340. :

(2) The question on appeal in the case of
Matter of Jacqueline F, 47 NY.2d 215, 391
N.Eed 967 (NY. 1979) involved the .‘“cir-
cumstances under which an attorney may be
compelled on:pain of contempt to disclose the
address of his client notwithstanding a claim that
such information was the subject of a privileged

- communication. 391 N.E.2d at 968. The highest
court of New York held that the attorney-client -
privilege must yield to the best interests of the-

child. The court stated that the client apparently
kept her address secret for one purpose—'to
thwart the mandate of the court’s judgment awar:

ding custody of Jacqueline” 391 N.E. 2d at 972."

The court found that during the very litigation in
which she and her attorney have participated,
since this would impede the proper administra-
tion of justice and subject the-child to an ordeal

contrary to the court’s judgment rendered in the -

best interests of the child. ID. at 972,

(3) In the case of Falkenhainer v.
Falkenhainer, 97 NY.S.2d 467 (N.Y. Sup. Ct.
1950). the court granted plaintiff's motion for-an

order directing the attorneys representing the

defendant to disclose the whereabouts and pre-
sent address of the defendant and child. The
court reasoned that to deny the desired relief
would aid and abet in the frustration of the
court’s order. Further, the court found that the
statutory attorney-client privilege did not protect
defense counsel from divulging his client’s ad-
dress, since concealment of client’s place of
abode was not a confidential communication
essential to the attorney’s counsel or advice.

(4) In Waldmann v. Waldmann, 358 N.E.2d
521 (Ohio -1976), the court held that the
attorney-client privilege did not shield the ad-
dress of a client’s child. It was ruled that the

child’s address was not a privileged communica-

tion, because there was nothing in the record to
indicate that appellant represented appellee’s
son.

(5) In Dike v. Dike, 448 P.2d 490 (Wash.
1968); a mother deliberately violated a court’s
temporary custody order by forcibly removing
her child from the child’s custodial home. The
appellate court held that the client’s address was

not protected by the attorney-client privilege, -

based upon a determination that. the benefits of
the privilege were outweighed by “society’s in-
terest in protecting the present and future vic-
tims of the client.” 442 P.2d at 498.

3. American Bar Association’s Code

The American Bar Association’s MODEL
CODE OF PROFESSIONAL RESPONSIBILI-
TY recognizes the attorney-client privilege in
Canon 4, “A Lawyer Should Preserve Con-
fidences and Secrets of a Client.”. However, the
exceptions to the attorney-client privilege,
discussed above, are reflected in an Ethical Con-
sideration and in the Disciplinary Rules accom-
panying Canon 4, which should be reviewed by
every lawyer involved in any child custody!/
concealment/disclosure case. The applicable
provisions are as follows:

SOLID FOUNDATIONS

The Alaska Legal Network’s Zenith line
celebrated its first anniversary on September 1.
The lawyers’ helpline (800 478-7878) has aided
many attorneys in receiving copies of cases,
treaties, law review articles, briefs, periodicals,
and other information which the lawyer is
unable to obtain in the locale in which he or she
practices. The toll call is FREE and the service is
FREE. Linda Chamberlain is presently staffing
the line. Donations to support the services pro-
vided through the Zenith line may be sent to the
Alaska Bar Foundation, 310 K Street, Ste. 602,
Anchorage, AK99501.

The Alaska Bar Foundation is continuing to
receive generous contributions to both the Di-
mond and Kay Endowments. The Conference of

Alaska Judges donated $1000 to the Dimond
Endowment to perpetuate the memory of the
late justice, a member of the original Supreme
Court of the State of Alaska. Monies so donated
will be utilized to assist in promoting access to
justice for all Alaskans. Donations may be made
to either endowment fund in care of the Founda-
tion.

The I0LTA rule is in its final revisions. The
voluntary program rule will begin implementa-
tion ‘by the Foundation immedately upon
promulgation.

The Trustees of the Foundation welcome
your suggestions. Bart Rozell, Winston Bur-
bank, John Conway, Sandra Saville and Mary
Hughes may be contacted at their offices.

Ethical Consideration 4-2

The . obligation to protect confidences and
secrets obviously does not preclude a lawyer
from revealing information..when permitted by
Disciplinary Rule or when required by law...

Disciplinary Rule 4-101(c)

Alawyer may reveal:

(2) Confidences or secrets when permitted under
Disciplinary Rules or requn'ed by law or court

order )

(3) The intention of his client to commit a crime

“and the information necessary to prevent a
crime.

The attorney who represents a parent in a
custodylconcealment case should also be atten-
tive to various other provisions in the Model
Code of Professional Responsibility - and
analogous provisions in his or her state profes-
sional code and/or Supreme Court Rules. See
eg., Canon | (A Lawyer Should Assist in Main-
taining the Integrity and Competence of the
Legal Profession) and accompanying Discipli-
nary Rule 1-102(A) (A lawyer shall not:.(1) violate
a disciplinary rule; (4) engage in conduct involv-
ing dishonesty, fraud deceit, or misrepresenta-
tion; (5) engage in conduct that is prejudicial to
the administration of justice; or (6) engage in any
other conduct that adversely reflects on fitness to

“practice law).

A Maryland attorney was suspended from
practicing law because of violations of these
disciplinary rules, as well as Disciplinary Rule
7-102(A)(7) (A lawyer shall not counsel or assist
his client in conduct that the lawyer knows to be
illegal or fraudulent), and Disciplinary Rule
7-106(A) (A lawyer shall not disregard or advise
his client to disregard a standing rule of a
tribunal or a ruling of a tribunal made in the
course of a proceeding...). See Attorney
Grievance Commission of Maryland v Leonard
Kerpelman, supra. In addition, the attorney
should read Disciplinary Rules 7-102(A)(3), (5)
and (7) (A lawyer shall not: conceal or knowingly
fall to disclose that which he is required by law to
reveal; assist his client in conduct that the lawyer
knows to be illegal or fraudulent). It should also
be recalled that Disciplinary Rule 2-110(B)(1)(b}
provides for permissive withdrawal from a case
when a client personally seeks to pursue an il-
legal course of conduct.

D. CONCLUDING REMARKS

This Committee has taken this opportunity
to address the present issue of the legal ethics of
an attorney in disclosure of the whereabouts of a
client in recognition of the significance of the
attorney-client privilege and the tragedy of child
kidnapping in which it can be involved. It is the
opinion of this Committee that the privilege
must yield to the best interest of the child and
that any privilege must not shield a litigant s
whereabouts, since to do so would impede the
proper administration of justice and submit the
child to a painful experience contrary to the -
court’s ruling rendered in the best interests of the
child.

Adopted by the Alaska Bar Association -
Ethics Committee on August 26, 1986.
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BAR PEOPLE

The Alaska Bar Association would be
pleased to include members’ submissions of
material for a “people” column each issue. If you
or your colleagues are changing jobs, getting
married, having children, or taking exotic vaca-
tions, wed like to know.

Information for this column may be sent to
the bar office or given to any member of our
editorial staff.

|

Taylor is Boss of Year

Gregory C. Taylor Named 1986
“Boss of the Year” In Anchorage
Legal Secretaries Association
13th Annual Competition

At the November 6th meeting of Anchorage
Legal Secretaries Association, Gregory C. Taylor,
Esq.. of the firm of Jermain, Dunnagan and
Owens, was presented with the 1986 Boss of the
Year gold pan and a specially designed mug
bearing the design which has become associated
with ALSA's Boss of the Year competition and
Bosses' Lunch. His secretary, Julie Verrett,
received a $50 gift certificate from Nordstrom's
for submitting the winning entry. Julie, who has
worked with Greg Taylor for almost three years,

described her boss as patient, courteous, kind.
and helpful. She said he took the time to teach
her new things, rather than tell her to “find out
for yourself." She said he was her friend as well as
her boss.

Mr. Taylor made a. gracious acceptance
speech, telling the audience a story about his
first secretary, a wizened little white-haired
woman who told him that a lawyer “isn’t worth a
damn without his secretary.” He said he believed
it then because she intimidated him: he still
believes it, he said. ‘

Mr. Taylor will be one of the three judges of
the 1987 competition conducted next fall, with
the winner being introduced at the October 16.
1987 “Bosses’ Lunch.” i

“I have never experienced nor have I seen a boss treat his
secretary with such respect and let her know her job is so important.”

— Juliv Verrett

Conflict center helps

How the Conflict Resolution Center
Can Help You . .. And Vice Versa

An alternative for dispute resolution, the
Conflict Resolution Center (CRC) offers con-
cilliation, mediation, arbitration and divorce
mediation services at relatively low to no cost.
depending on income. Additionally, we staff a
Landlord/Tenant Hotline, offer information and
referrals, and: provide training to community
groups. on related issues. All of this (except
divorce mediation) is done by a pool of highly
committed volunteers who have had at least 25
hours of training.

Why do people use CRC’ Our services are
quick, hearings are -usually held within two
weeks; informal; convenient, hearings are
scheduled at parties’ convenience — including
nights and weekends; and, inexpensive. Our
clients tell us they are pleased with both the pro-

cess and the outcome; we offer an alternative to
costly litigation, particularly when the amounts
involved are small (generally under $5,000).

Some examples of the kinds of disputes
brought to the Conflict Resolution Center in-
clude landlord/tenant disputes over repairs,
security deposit returns and damages, unpaid
debts, earnest money disputes, workplace and
organizational disputes, and neighborhood
problems such as barking dogs, noise, and
disputes involving money.

How can the Conflict Resolutlon Center
help you? You can refer cases similar to the ones
mentioned above to us — cases that would take
you more time and energy than they're worth to
you financially. Some cases deal more with par-
ties’ feelings than specific legal issues. In these
instances, CRC is more appropriate arena for
resolving these types of conflicts.

Howcan you help the Conflict Resolution

Center? Think of us the next time you get a
phone call requesting assistance on a small
claims case, become a volunteer at the Center
(call me at 272-5922), or send a tax-free dona-
tion before December 31 (519 W. 8th Ave., Ste.
201. Anchorage, 99501) and help out a worth-
while community-based agency.

Submitted by: Sharon Zandman-Zeman,
Executive Director

THE WHOLE TRUTH

Being a collection of unusual legal trivia

from around the state and around the world

Beware of the Dwart. Steve Roth, accused in the facial slashing of model Marla Hanson. will plead
not guilty by reason of insanity, His lawyer argues that Roth, who is five feet tall. suffered "traumatic

effects” from being short,
From Nov. 7. National Review Magazine.

The majority of the Board erred by favoring ¢rime and homosexuality and punishing the injured
worker for trying to do his job and not submitting to homosexuality nor condening crime.
From a compensation appeal to the Alaska Supreme Court.”

Halloween Mishap Results in Denial of
" Coverage. A homeowner shot a teenaged trick-
_ or-treater after the trick-or-treater showed up at
: the homeowner's doorstep dressed in military
atigues and holding a plastic sub-machine gun.
The homeowner returned to the door and shot
he trick-or-treater with a .357 magnum, killing
- him. Thereafter, the homeowner sued the insur-
+ ersof the three boys for alleged negligence caus-
- ing the homeowner to be indicted and tried for
second degree murder, thereby incurring sub-
stantial attorney’s fees, losing his job, and suffer-
- ing unfavorable publicity. The Court of Appeals
for the First Circuit in Louisiana affirmed the
- lower court ruling denying coverage stating,
‘ among other things, “our society encourages
- children to transform themselves into witches,
- demons, and ghosts, and play a game of threat-
- ening neighbors into giving them candy” The
{ C’ouftfmher noted that the Louisiana Legisla-

7491 8.2d 56(La. App. 1986).

A Penny Saved

When it comes to paying his lawyer Byron
Helgeson is no penny pincher. The St. Louis Park,
Minn., businessman ordered more than $11,000 in
pennies — motre than 1.1 million of them — from

the Federal Reserve Bank in Minneapolis and had

armed guards pile them in a mound outside the of
fice door of St. Paul attorey Warren Peterson. 1

didn't have any problem with my bill” Helgeson

said. *1 just figured when the bill gets into five
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ABA President Names Committee
To Coordinate-
Professionalism Activities

President Eugene C. Thomas of the
American Bar Association has appointed John
C. Deacon as chairman of the new ABA Special
Coordinating Committee on Professiorialism.

Creation of the coordinating committee
fulfills one of the recommendations in a com-
prehensive report by the former- ABA Commis-
sion on Professionalism. The report, dissemi-
nated in late July, developed a series of specific
recommendations to further “an elastic con-
cept of professionalism” that places the client’s
interests and the public good above the prac-
titioner's self-interest. Among the commission’s
goals was to “assure the public and the courts
that (the legal profession’s) members are com-
petent, do not violate their client’s trust. and
transcend their own self-interest.”

-Deacon, of Joneshoro, Arkansas, is a part-
ner in the firm of Barrett, Wheatley, Smith and
Deacon. He already serves as chairman of the
ABA's Public ' Education Division Steering
Committee. He is a former member of the ABA
Board of Governors, and currently is a member
of the Board of Governors of the American Bar
Foundation. He is a past president of the foun-
dation as well, and has held other leadership
posts in the ABA, the National Conference of
Commissioners on Uniform State Laws, the In-
ternational Academy of Trial Lawyers, the Na-
tional Institute for Trial Advocacy, the
American College of Trial Lawyers, the Arkan-
sas Bar Association and other professional
groups. _

Other members of the new committee are
Benjamin R. Civiletti, Washington, D.C..
former Attorney General of the U.S. and now
chairman-elect of the ABA Section of Litiga-
tion: T. Richard Kennedy of New York City,
last retiring chairman of the ABA Section of
Tort and Insurance Practice; William G. Paul,
Bartlesville, OK, a member of the ABA House
of Delegates representing the Oklahoma Coun-
tv Bar Association. a member of the ABA
Standing Committee on Bar Activitizs and Ser-
vices, chairman of the ABA Litigation Section
Committee on Professional Responsibility and
immediate past president of the National Con-
ference of Bar Presidents, Inc.; and W. David
Watkins. Jackson, MS, a member of the ABA
Standing Committee on Lawyer Referral and
Information Service and the delegate from the
ABA Young Lawyers Division to the House of
Delegates.

66 pass the bar exam

Kevin J. Anderson
Michelle L. Boutin
M. Katheryn Bradley
Timothy R. Brownlee
Harold F. Cahill
James E. Cantor
Louis N. Chernak
Joseph M. Cooper
Todd L. Cossman
Julia Coster
Kenneth L. Covell
Jon M. DeVore
Steven D. DeVries
Susan E. Downie
Jonathan B. Ealy
Bryan M. Emmal
Sean F. Faircloth
Daniel P. Fay

David C. Fleurant
Karlee A. Gaskill
Bradley N. Gater
Michael A. Gershel
Eric P, Gillett
Blaine D. Gilman
Mary A. Gilson
Andrew H. Haas
Michael J. Hanson
Marlis Heinemann
John J. Hill, Jv.
Nancy J. Honhorst
Christine E. Johnson
Barry J. Kell

Jo A. Kuchle

Russell C. Love
Cheryl R. Manes
Brian F. McNally
Michael J. McTighe
Bruce A. Moore
Ronald P Moroni
Lawrence Z. Moser
Colleen J. Murphy
John R. Neeleman
Douglas C. Perkins
Steven Pradell
Robert K. Reges, Jr.
Gregg D. Renkes
Matthew G. Reynolds
Michael C. Roebuck
Vance A. Sanders
Jane E. Sauer

Kevin M. Saxby
Nancy S. Schierhorn
Stanley J. Seymour
Susan R. Sherwood
Thomas J. Slagle
Christine L. Smith
William C. Smith
William J. Soule
Robert A. Sparks
Michael J. Stancampiano
John M. Starkey
Diane Smith Tweten
Alexander K.M. Vasauskas
William W. Whitaker
Michael D. White
Rene L. Wright
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Do you have trouble finding babysitters for the evenings or weekends? ' . R

\ : )| I

LawyerParents Network : / /]
"~ presents \ :

“CARE SHARE”

If you are interested in forming a cooperative of LawyerParents in your area who want to swap child care services, please complete
the survey below. Each respondent will receive a packet with guidelines for the formation of a CARE SHARE cooperative and a
copy of each completed survey organized by geographic area. PLEASE SUBMIT $3.00 WITH YOUR SURVEY TO HELP
DEFRAY THE COST OF COPYING AND MAILING. Make checks payable to : “LawyerParents Network.”

CARE SHARE SURVEY
Attorney Name(s):
Mailing Address:
Phone Numbers: Work Home st

Please list children by age and gender (e.g., boy, 18 mos.; girl 3 yrs.):

Physical location of residence:

Anchorage area, please refer to the “Locator Maps™ between the white and yellow pages of the ATU Anchorage phone book and
check appropriate boxes below.

Locator Map No. Street Index Letter Street Index No.

_ 1 _5 _ A _ B _1 T SRR O
2 _ 6 _ B _F 2 _ 6 _ 10
= 3o =M ISC "= =G B e T N I el
_ 4 _ 8 D _ H Ll 8 12

Juneau, Fairbanks and other areas (Please dscribe residence location):

Are you interested in forming an after-school “buddy support system™ ____ Yes ____ No

Usual times babysitting is needed:

Weekdays: __ Days __ Nights __ Varies
__ Days- __ Nights __ Varies

Time: __ 1-2hours __ 3-4hours _ 5-6hours
__ Occasional overnight __ Varies
__ Other

Family interests:
— Camping __ Hiking __ Skiing
__ Skating __ Library __ Boating
—_ Theater __ Bowling __ Movies
__ Swimming __ Crafts __ Sports
__ Other

If you are interested in serving as a co-op coordinator, please list the telephone number and times when other LawyerParents can
reach you

Would you like your name added to the LaywerParents Network mailing list? ____ Yes ___ No

THE INFORMATION PROVIDED IN THESE SURVEYS WILL BE DISTRIBUTED ONLY TO OTHER SURVEY
RESPONDENTS AND WILL OTHERWISE REMAIN CONFIDENTIAL. Mail surveys to FRANCINE HARBOUR, 1031 W. 4th
Avenue, Suite 401, Anchorage, Alaska 99501.

If you have any questions, comments or suggestions, call FRANCINE HARBOUR at 279-6591 between noon and 1 p.m. on
weekdays or at 345-6267 after work hours.




