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Winds of change come to courts

family law, domestic violence

By Joyce WEaveR JOHNSON -
Faced with radical funding cuts,
Alaska Legal Services Corp. will be
letting go staff and closing three of 10
offices.

The changes, effective at the close.

of 1994, also mean a narrowing of
ALSC's focus. More of its caseload
than ever willhave tobe in family law,
said executive director Robert
Hickerson. Of those cases, a greater
proportion than ever will involve do-
mestic violence.

ALSC, whichhasneverhad enough
resources to serve all eligible clients,
routinely evaluates prospective work
based partly on how urgent it is; thus
the focus on family law and especially
family cases involving violence,
Hickerson said. The agency's current
caseload is about 40 percent family
law.

Another 20 percent involves hous-
ing, and the remaining 20 percent
publicentitlements, willsand probate,
limited entry fishing permits, Native
allotments, etc. This breakdown var-
ies depending on thelocale, Hickerson
said.

Hickerson spoke after his board
had met in late September to decide
how to cope with an expected budget
shortfall of $700,000. The most visible
decisions will lead to the closing of
ALSC'sDillingham, Kodiak and Nome
offices, and elimination of three of 23
attorneys and six of 21 staff members
statewide. Less visiblewillbe the three
percentsalaryreductions and reduced
insurance benefits for all employees.

These were sad decisions for the

continued on page 7

By KanL S. JoHNSTONE

Many members of the Bar Associa-
tion will recall when Chief Justice
Daniel A. Moore, Jr. appointed a spe-
cial committee to investigate the
Alaska Rules of Civil Procedure. The
committee was to make recommenda-
tions to the Civil Rules Committee and
the Supreme Court to amend existing
rules or propose new rules for the
purpose of eliminating unnecessary
and costly discovery, speeding up the
litigation process, and making the
courts more accessible.

As a result of the efforts of the
special committee and the Civil Rules
Committee, the Alaska Supreme Court
has adopted significant changes tothe
Alaska Rules of Civil Procedure which,
among other things, provide for man-
datory disclosure, formal discovery
restrictions, and mandatory schedul-
ing conferences of civil cases. These
changesare scheduled to goin to effect
in July, 1995.

Now the Anchorage Trial Courts,
under the direction of the Presiding
Judge, are considering expanding
ARCP 16.1 (fast track) application to
cases which have previously been ex-
empted. .

Itisunderstood that there are some
types of cases, because of their com-
plexity orthe length oftime needed for

trial, that will have to be exempted

from strict Rule 16.1 application. The
burden, however, would be on the
party seekingrelieftoshow good cause
for the exemption and, if successful in
these efforts, parties should expect to
be placed on a tracking schedule of
some sort providing for deadlines and
ultimately a trial date. :

In the past, the pace of non-fast

track litigation has been dictated by
the parties while the pace of fast track
cases has been dictated by the rule.
Current thinking in the vast majority
of courts within the country is to pro-
vide for court management of cases
once filed, which provides foraspeedier
and more economical resolution. .

In addition to expanding fast track
case characterizations in Superior
Court, under consideration is a re-
quirement that all civil cases filed in
District court (excepting small claims
and FEDs) comply with Rule 16.1

Areview of District Courtcivil cases
reflects that a higher percentage of
them have older filing dates than civil
cases filed in Superior Court. Pres-
ently, the pace of District Court civil
litigation is dictated by the parties and
that pace is slow. As a result there are
very large numbers of stale cases with
no tracking mechanism to identify
them. Rule 16.1 would provide such a
mechanism for new cases and would
prevent them from becoming stale.

See related orders, page 16.

Yetanother change in the wind will
likely. be found in the family court
area. By the time this column is pub-
lished, we may have a procedure in
place requiring parties with children
who wish to file for a dissolution to
view a very professionally done video
entitled “Listen to the Children.” The
purpose of this will be to give the
parties information about the process
they are about to embark upon and
provide insight on the effect which the
process may have on their children.
This video will be shown by court sys-
tem employees or other qualified indi-
viduals and will be required prior to
filing a dissolution petition. This deci-
sion. has been made by a committee
consisting of the Presiding Judge of
the Third Judicial District, a member
and a staff employee of the Judicial
Council, together with representatives
from the family court, and others in-
cluding a mediation consultant and
attorneys utilizing family court on a
regular basis. The initial project will
T Y e e e N e ]
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President's Column

Mentors — past and future

I just attended the swearing-in of
the Fairbanks contingent of newly
admitted attorneys, which included
the two newest additions to my own
firm. The first thing I noticed was the
youthful enthusiasm of these new at-
torneys, and I tried to recall back
through the dozen years since my own
swearing-in ceremony. Frankly, the
only thing I could remember about it
was standing up and repeating the
attorney’s oath. I wonder if any of the
unremembered speakers gave me any
good advice.

Ralph Beistline has a good tech-
nique for creating a swearing-in cer-
emony thatpeople willremember. (Pm
pretty sure his brilliance is genetic
from his mother’s side of the family.)
He sets up a VCR with a clip from
Bambi, and, at the conclusion of his
remarks, plays the scene where
Thumper answers his mother’s ques-
tion about what his father told him —
"if you can’t say something nice. . .

Editor's

don’t say anything at all." Ifnew attor-
neys remember that line alone —
which, given the context, they should
— it will serve them well.

Ithen thoughtabout the (relatively)
long and winding road I've travelled
since I was admitted to the Bar. T hope
all the new attorneys are as lucky as I
wastohaveinitially worked with good,
competent attorneys who cared about

Column

the quality of their service to clients
and about their participation in our
judicial system. When I was learning
the ropes, people took time to teach, to
counsel, to scold on those very few
occasions when it was warranted, and
to help me be the best attorney I could
be, given what I had to work with.
Now it's my turn to be the teacher,
counselor, scolder and helper.

What a change of priority this will
be. Sure, it’s all part and parcel of
running a business and ensuring that
clients are served as well as possible.
But there’s more to it than that it’s
kind of like having children and mak-
ing the commitment to be the best
parent you can be, in spite of being too
busy at the office. (On the other hand,
Icertainlyhope dealingwith twonewly
admitted attorneys will be easier than
dealing with my nine year old daugh-
ter and three year old son.) If T don’t
take the time to teach, counsel, scald
and help, who will?

Allow me to introduce lawyers in sports briefs

Ihave always been available to talk
to newer attorneys about their cases
or answer questions about the prac-
tice of law. That was a commitment
easytofulfill and the occasional beer(s)
that went with it wasn’t so bad, either.
But now I'm going the full route — I
hereby pledge to be the best mentor to
our two new attorneys that I possibly
can, given, of course, what I have to
work with. 1: want them to be able to
look back on their firs~ decade-as an
attorney as favorably as I did. (Check
in with us in 2004 and see how it
went.)

By the way, how many younger
attorneys have you taught, counseéled,
scolded, and helped? Stop and think.
Did you do all you could to help a
younger attorney along the way? If so,
kudos to you — that’s what it takes to
keeptheBaraliveand well. Ifnot, isn’t
it time you started, too? If you need
help being mentor, we will be putting
on a mentoring program at the May,
1995, Convention in Fairbanks —
please attend. If you can’t attend the
convention but would like to partici-
patein amentoring CLE, call Barbara
Armstrong at the par office and let
your wishes be known. A big response
will surely be accommodated.

I have to go now. It’s snowing like
crazy and my snowmachines are all
serviced and ready toroll. I need some
play time to prepare for my new
mentoring responsibilities.

Like most of you, I went to law
school because it seemed the most
natural extension available of the
mindless bonhomie of college athlet-
ics.

The law school had the best intra-
mural sports teams, regularly rolling
over the budding doctors, engineers,
and architects with a mixture of physi-
cal skill and verbal artillery that left
the audience swooning and the law-
yers drunk with sadistic power.

In track, the med students were too
tired to listen to the starter’s com-
mands and would respond to the gun
by feeling around slowlyin the cinders
for their glasses, muttering “Rounds
again?” while the law students ran
victory laps and chanted “Torts, torts,
we’re bad sports!” !

The dental school hockey team had
the most realistic upper plates in the
league but a defense that was perme-
able as fresh snow, and they had a
succession of wings who were hooked
on nitrous oxide and did nothing but
skate in circles and giggle at each
other while the action flashed by them.

The engineers had the thickest
playbook of any touch-football team
that ever took to the gridiron, but you
could always fend off an impending
touch by shouting “Square root of 3777
and letting nature take its course.

To a 22 -year-old layman, the law
sounded like a robustly physical ca-
reer, full of races to the court house,
uses that sprang and vaulted; cov-
enants that ran, and motions to strike
and to quash. I wanted a piece of that
action.

My impression of law school as a
sportsman’s paradise was confirmed
in my first-year legal writing course.
Our maiden assignment was to evalu-
atethe causes ofaction available tothe
holder of a season basketball ticket
whose own personaldemigodhad been
feloniously assaulted by an oppesing
player and put out of action for the
season. At the same time, in an ex-

ample oflife poorlyimitatingacademia,
I was learning to play squash, having.
been railroaded into it by a student
whose former opponent’s ankle I had
broken by clumsily (butnonfeloniously)
landing on it in a basketball scrum.

In my second year of law school I
learned water polo (a wimpykind with
innertubes) and perfected my ping-
pong game. These were in addition to
my usual sports activities, which
mostly involved running. Like most
law schools, mine had its Race Ipsa
Loquitur or Race Judicata or Race
Gestae to separate the sheep from the
even slower sheep. I believe I took
some classes, too, though none come
immediately to mind.

Soitwas with a sense of profoundly
inevitable confirmation that I moved
to Alaska and found the lawyers here
to be among the most sports-minded
people on earth, and I don’t mean
what they watch on television.

The Alaskan legal community is
awash with skiers, mountain-climb-
ers, dog-mushers, weight-lifters, swim-
mers, and bicyclists. Law firms regu-
larly field teams in softball, basket-
ball, and volleyball. There are truly
respectable hockey and rugby teams
made up predominantly of members
of the bar, many of whom are other-
wise really nice people. Our bench

boasts a former discus champion and
arguably two of the fastest appellate-
court judges in the nation. The only
sports which are poorly represented
by our membership are jai-alai and
aquabatics, and I stand ready to be
disabused of that perception.

Butthishyperkineticundercurrent

of athletic activity, percolating away
below the mundane practice of law, is
seldom reported, poorly appreciated,
virtually untouted as one of the char-
acteristics of our own peculiar profes-
sion. The Bar Rag’s occasional article
on bear hunting or canoeing the Class
V waters of the Upper Ganges rein-
forces the perception that sport is not
aregular part of whatwe dobutrather
something we take in episodic spurts
when we manage to break away from
real life, like a big gulp of air to a
drowning man instead of part of the
ins and outs of a healthy respiration.

We now aim to change all that.
With our next issue we inaugurate a
regular section entitled “Lawyers in
Sports Briefs” (with a nod to Scott
Brandt-Erichsen for the tasteless im-
agery of the title) , in which we will
report, in brief, the athletic achieve-
ments of members of the Alaska Bar.
Anticipating that few of you are self-
aggrandizing enough toreporton your-
selves, we invite all readers to snitch
on each other. Submissions from the
historically underreported First, Sec-
ond, and Fourth Judicial Districts are
particularly encouraged, although
submissions from the Fifth and Sixth
will be scrutinized with some skepti-
cism. Scores and times will be in-
cluded if submitted but are not impor-
tant. “Bill Baines ran up the stairs
faster than he ever thought he could”
is sufficient to convey the drama of the
moment. Laureled remnants of glo-
ries past are as acceptable as last
week’s 10-K performance, e.g., “Thirty
years ago this week Spyder McVeigh
laid out four boxing opponents in as
many rounds, to the wonder of radio

listeners across the land.”

We will continue to strive to make
this your newspaper by invading all
aspects of your hitherto personal lives
and turning them into grist for our
journalistic mill. Upcoming depart-
ments include “Lawyers in the Arts,”
“Lawyersin theKitchen,”“WhatLaw-
yers are Reading,” “Lawyer Arrests
and Indictments,” and “Useful House-
hold Hints from Lawyers.” So watch
this space.
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Letters from the Bar

Beware of security

The need for the court access sys-
tem is in the eye of the beholder, but
few attorneys will get upset enough to
accost the judges and other court per-
sonnel with a weapon.

The security system puts another
barrier between practicing attorneys
and the judiciary. While the security
personnel appear competent andhave
been courteous to me, I get a cringe in
my gut every time I take a belt buckle
off and take the keys out of my pocket.
It seems as if there is a little less
respect for the attorneys as Officers of
the Court.

Not so

In the Fall edition, you reported
that the Juneau Bar Assn. [JBA] had
been taken over by monarchists and
you reprinted their false report that I
was “the Royal Doctor.”

Not so.

Though I earned a Ph.D. in Gov-
ernment—as well as the J.D. many of
ushold—Iremain too much a small‘d’
democrat to accept royal titles.

Infact,Iled the democratic counter-
revolution at JBA that permanently
[7] tabled the royalists’ revisionism.

Thank you for printing this correc-
tion.

More on bar exams

Will Aitchison’s article in the Sep-
tember-October, 1994, Alaska Bar
Rag brought back memories of my
Alaska Bar examination. I was al-
ready admitted in Virginia, Oregon
and Washington. Part of the 1980
exam was the “Alaska law” section. To
my utter amazement, one of the ques-
tions involved issues which I has just
argued (on a pro hac vice admission)
before the Alaska Supreme Court.

Istarted my answer to this “Alaska
law” question: “Thereisno Alaska law
on this subject. See my briefon appeal
in...”I don’t recall the case citation but

You could be next

I assume you have seen the article
in the September-October issue of the
Bar Rag concerning what quite possi-
blywillhappen when the new security
systems are installed at the court-
house. While the article is humorous
on one hand the subject is very serious
tome and may be to many of my fellow
Officers of the Court.

Being Officers of the Court I feel we
should be treated as such. The use of
our bar card to gain access to the
courthouse could be an acceptable al-
ternative.

This suggestion is not made for the

—Leonard T. Kelley —Joe Sonneman the issue was comparative indemnity purpose ofobtainingspecial treatment.
and arose out of the Wien Air Alaska It is made to expedite court business
crash at Gambell in which I repre- and to permit Officers of the Court to
sented the State of Alaska. use their time efficiently.

oy Itend toshare Mr. Aitchison’sviews —Julian C. Rice
Now comes his wife about the dis-utility of the bar exami-
I thought you might enjoy "the rest of the story" on my article "Name nation — particularly the multi-state
ChangesIHave Known and Loved in Court." (Alaska Bar Rag, Nov.-Dec.,1993).  portion. Fortunately, I am old enough No Flashin
You remember “"Chopper" from that story? Well, it turns out that "strong that I never had to take the multi- g

looking blonde" was his wife, not his girlfriend. And since he changed his

name...., well just look!

—Aly Closuit

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

AT

IN THE MATTER OF
A CHANGE OF NAME FOR:

Spzanne Marie P@C‘Fer

Petitioner (current name)

)
)
)
)
)
)
)
)
)

follows:

1)
2)

FILED in the Triail Courts
State of Alaska, Fourth District

JUN - 7 1994

Cigra, “rial Sutse

Byt S LALE - Wby TP 53050

G9- 1SS
PETITION FOR CHANGE OF NAME

CASE NO. CI

Petitioner requests the Court to enter judgment changing petitioner's ngme as
Petitioner's current legal name is 5”2 anne ! HBEI\Q {(J,Er

Petitioner wants to take and be legaﬁg known by a new name,

state although I have reviewed the
questions. The more you learn in law
school, the harder the multi-state be-
comes,. All of the answers are wrong
under some exception to the general
law. The result is that the exam only
demonstrates test taking expertise, in
selecting the “least wrong” answer.
1, too, enjoy the Bar Rag (and the
title).
—Lloyd B. Ericsson
Portland, Ore.

I too loathe metal detectors. Please
count me among those who would
prefer to"flash” our bar card forimme-
diate and unfettered access to thejudi-
cial system we were sworn to uphold.

Remember: "Attorneys don't shoot
judges — Divorce participants shoot
judges"” ... or something like that.

—Ward M. Merdes

There’'s a million

which is Sve C.hOi‘DPGCS- \ Py
" DAL, dollar malpractice
Now T ha ame aT belongs . e
R ‘ suit waiting to happen
on your desk, buried beneath

that stack of documents you've been

meaning to get to for the last month, except

you forgot that the statute of limitations will run

on the biggest products case you've ever had if you don’t
file today. Which is just the kind of disaster you can defuse — with a
risk management program from ALPS. We'l help you set one up,

avoid judgments, debts, obligations, or to defraud any person.
i terest,

The reasons stated are consistent with the publi
(.9 ’B'q \7} ,Zﬂl/ﬂ/r\{‘ : ';: L,A-/-C/‘\-a

= L1
Date (/.. Petitioner's 'SignAture

Ly = - e — “y e gy (B2 - L L
Mailing Address City State ZIP

Da'ytime Phone
VERIFICATION

Petitioner says on oath or affirms that petitioner has read the foregoing
document and believes all statements made in the document are true.

) 1
F‘\ (Y D64 45 ;

and then send you a monthly newsletter with case

histories and helpful checklists. We'll even come

Subscribed and sworn to'or affirmed before me at

Alaska on ‘S'lm(pd = “id /’ troubleshoot your office. In short, we'll
ate 4
S /i
ST EPATATZS e before the
(SEAL) Clerk of Court, Notary Public or other helpyou SOIVCPIOblemS y
person authorized to administer oaths. itigati i )
e minsion: SEMae = 1 reach litigation. Now, if you're
CIV-700 (3/87)(st.2) /Civil Rule 84 absolutely sure your desk is free

PETITION FOR CHANGE OF NAME AS 09.55.010

of time bombs, turn the page. If
not, call Bob Reis, our Risk
Manager, at 1-800-FOR-ALPS.

ALASKA
LEGAL

BUSINESS LAWYER WANTED

Anchorage office of West Coast based law firm
seeks a business/ankruptcy attorney with a mini-
mum of five years experience. Should have an
established client base and a desire to expand the

RESEARCH

* Legislative Histories
* Trial & Appellate Briefs
* Unusual Questions Answered

Joe Sonneman, BS, MA, PhD, JD
324 Willoughby, Juneau 99801
(907) 463-2624 FAX 463-3055

ALPS

Attorneysnl-,iability Protection Society
A Mutual Risk Retention Group

1-800-FOR-ALPS (1-800-367-2577)
Suite 109, The Florence Building, P.O. Box 9169 Missoula, MT 598079169

firm's business/bankruptcy practice. All inquiries
held in confidence. Send resume, letter and salary
requirement to Mark Rindner, Lane Powell Spears
Lubersky, 550 West Seventh Avenue, Suite 1650,

Anchorage, AK 99501-3585.
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10 Trends in high-tech law practice

How technology and economics are ¢hanging how you practice law

By JosepH L. Kasri

Technology is changing how we
practice law and our future success as
lawyers will depend in large part upon
how we cope with rapid technical in-
novation. Because computer and tele-
communications technology are rap-
idly merging, we'll consider them to-
gether under the term "Information
Technology."
1. Constant change is forced upon
us by technology itself. :

Technology is like an arms race.
Because it makes early adopters more
efficient and competitive, their oppo-
site numbers must do so as well in
order to avoid losing too many clients
or too many cases. Emerging non-law-
yer competitors will use technology to
more easily penetrate the legal mar-
ketand compete with established firms
for routine transactional and docu-
mentation services. Business clients
are automating rapidly and expect the
same level of sophistication from their
attorneys as they do from their own
companies.
2. Technologyisreducing thenum-
ber of lawyers needed for an exist-

ing high quality business.

A 1993 survey by The American

Lawyer magazine estimated that effi-
ciencies gained through technology
had resulted in a 33 percent
overcapacity among lawyers. Here in
Alaska, with our very high ratio of
lawyers to the population base and a
poor mid-term economic forecast, the
outlook may be even worse. A recent
articlein Forbes Magazine ASAP docu-
mented how the Dupont Corporation
used advanced technologytoshed most
ofits several hundred outside defense
firms and to reduce the cost per case
litigated. If existing outside counsel
didn'tgetwith the program, theywere
outside looking in. Attorneys dealing
with afew major, sophisticated clients
like insurance carriers and oil compa-
nies should anticipate similar pres-
sures in the next few years.
3. Pre-packaged legal form pro-
grams will encourage the rise of
do-it-yourself user and parapro-
fessionallegal documentationclin-
ics for the middle class.

Routine wills, transactional and
other legal documentation pay the

monthly bills for many solo and small
firm practitioners. This business will
diminish. Some lay businesses, such
astitle companies, are already provid-
ing legal documentation for custom-
ers without any assistance from law-
yers. And we will likely see basic legal
documentation being prepared by
paralegal documentation services. I
have already seen examples of para-
professional foreclosures in Kenai.
Consumer programs already on the
market will tempt individuals to pre-
pare legal documentation (such as
wills, powers of attorney, and real
estate transactions) on their own, just
as they now do with IRS returns.
4. Neural net legal advice pro-
grams will be mass-marketed.
Inthenottoodistant future, neural
analysis programs that actually guide
aperson'sanalysis of the factual "symp-
toms" and recommend generally cor-
rect approaches to a potential legal
problem are undoubtedly on the way.
In this regard, they are no different
than the generalized "desk books" that
many lawyers use. Neural network
programs already operate ournational
telephone system and internal medi-
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cine specialists also use comparable
programs for medical diagnosis. Intel
and Nestor are now producing neural
net CPU chips with more transistors
and computing power than the fastest
Pentium processor.

5. Technology quickens the pace of
law practice. Businesses and con-
sumers are becoming usedto faster
resulis and are demandingit from
their lawyers

Clients have become accustomed to
quick transactions, faxes, electronic
mail, overnight delivery and getting
something donenow. They are demand-
ing this same speed from their law-
yers.

- New information technology is the
principal factor causing our working
pace to continually accelerate. In fact,
even times that should be restful have
become less so as technology allows us
towork at home in the evenings, work
at the beach, and get out E-mail from
every airline seat, automobile and
phone booth.

6. Technology will increase our
personal stress and malpractice
risk.

- Our now-constant companion, the
fax machine, has, by itself, sharply
increased the speed of legal practice.
Instead of opposing counsel mailing
you a letter, with an average delivery
and response cycle of a week or more,
a letter is often faxed, received, and
answered within anhourorless. Large
clients send you an E-mail zinger.
There are obvious advantages to fast
communication when closing a deal or
clarifying a position, but this fast re-
sponse cycle also increases the pace of
law practice. There's less time for
thoughtful decision-making, bouncing
ideas off your colleagues, and reflec-
tive insight.

Asthepace ofpractice increases, we
tend to make snap judgments with
little time available for reflection. Once
that nasty rejoinder is faxed, there's
no room for second thoughts or pulling
the letter from the next day's mail for
arewrite. We have less time to reflect
upon our next move and how we might
best approach a particular problem
before committing ourselves. As a re-
sult, the quality of our decisions suf-
fers. When there's less time to cool
down and respond calmly to an irritat-
ing opposing counsel, overall civility
declines as our stress level rises. Ex-
cept in larger litigation matters, we
must be on guard against an increas-
ingly fast-paced, higher volume prac-
tice that puts us at higher risk of burn-
out, stress, incivility and malpractice.

Potential errors andhidden assump-
tions in document assembly and simi-
larpractice system computer programs
can increase the number of hidden

" bombs waitingin your files unlessyour

office actually does its own program
setup and implementation. Few attor-
neys will understand the concepts and
assumptions used in pre-programmed
technology like document assembly
systems, docketing programs, neural
net analysis programs and "workflow"
routing of incoming information to
only specific users. We will be depen-
dent upon hidden assumptions made
by the programmers and persons set-
ting up the system. These may not be
attorneys. If you succumb to taking on
too many cases, you may not be careful
about always checking what the com-
puter produces.

7. Coping with technology's chal-
lenges. Technology is forcing law
firms to change into radically dif-
ferent, flexible entities thatrespond
quickly to market and technologi-
cal changes.

Continued on page 5
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How technology and economics are changing how you practice law

Continued from page 4

Although information technology
will greatly challenge and ultimately
change how we practice law, there are
some basic insights that can blunt its
impact. Although there will be tech-
nology casualties, you can be a survi-
vor. ;
A law firm's organizational struc-
ture is probably the most important
single determinant of whether it will

Here, too, quick electronics communi-
cation between an hoc "partners" will
be necessary to the efficient coopera-
tion and concerted action needed to
enter new practice areas.

Another possible solution might be
to generally retain the same vertical
law firm structure but flatten it by
reducing the number of intermediate
partners and associates who actually

prosperin the turbulent yearstocome.
Future law firms must adopt a more
flexible and democratic horizontal
structure that facilitates sharing criti-
cal information. I've identified below
several possible models of how the
forward-looking law firm might be
structured.

Basically, firms must learn how to
use information technology to make
necessary information quickly avail-
able to whomever needs it. The tradi-
tional "vertical" information channel
inlaw firmshinders efficient informa-
tion flow and thus must be changed if
the firm is to prosper in a business
climate that rewards the fast flow of
important data. I'm sure that we all
remember cases that we might have
won if we had just had a particular
piece of data a little sooner. Local and
wide areanetworking, groupware like
Lotus Notes, and communications
technologies themselves enable us to
restructure our law firms in ways not
‘previously feasible and help us cope
with the need to find critical data fast.

One approach may be to form within
the firm ad hoc small action teams
with a more horizontal pattern of in-
formation flow and supervision and to
link them through electronic mail to
other groups and firms working on the
same problems. Such teams would
form and dissolve in response to indi-
vidual projects or to specific aspects of
avery large case. These teams should
include professionals already know-
ledgeable in specialized areas, to en-
sure an immediate response. This ap-
proach might be particularly useful in
litigation firms. g

Another solution might be to form a
separate, highly focused boutique firm
thatalreadyhasthespecialized knowl-
edge, research and forms to work on
quick-breaking projects. B

Alternatively, the law firm of the
future might tend toward a small per-
manent planning and administrative
core group (similar to military cadre
staff or to large construction contrac-
tors), drawing upon contract profes-
sionals and paraprofessional staff as
necessary for particular projects. This
firm's ability to maintain a broad net-
work of cooperatingjoint venture part-
\ners with expertise in different areas

f practice when existing practice ar-
as stagnate. I believe that this model
will prove the most feasible for the
average small law firm of the future.

process and summarize data. In the
leaner firms of the future, we'll in-
volve senior lawyers directly with the
raw data and case research through
advanced technology. We can mini-
mize the burden upon senior lawyers
through the use of a few associates
and paraprofessionalswhodevelopraw
information and then input it into
advanced data analysis programs.

Regardless of which approach is
taken, we'll see law firms adopting a
more horizontal structure that em-
phasizes electronic communication.
Expect to see reduced litigation staff-
ing, lower overhead and reductionsin
the number of associates and mid-
level partners whose basic function is
to collect and synthesize information,
passing it up the chain.

The number of contract lawyers
with good knowledge of a particular
practice area (but without permanent
employment)willincrease and develop
commercial referral networks. Law
firms that choose to maintain surplus
capacity may find themselves contract-
ing it out to other firms on a regular
basis.

8. By linking operations be-
tween several offices and cli-
ents, electronic mail and
document exchangeprocesses
will help us compete more ef-

fectively for quality clients.
Electronicmail is often more conve-
nient than a phone call and clients
should get the fast response they de-
mand. There are fewer complaints
about poor client communication from
the delayed returning of phone calls.
Major clients are beginning todemand
sophisticated electronic mail as a
means of sharing common data. Note
the Dupont experience above. Matur-
ing, sophistitated "groupware" "E"
mail database programs such as Lotus
Notes are particularly useful here al-
though still rather too complex.

9. The days of the generic
clerk-typist are gone along
withthepenciland paperera.
We'll need to hire and retain
better trained, technically
adept staff.

As a result, we must adapt our
management style to a more collegial,

democratic approach that better suits
an increasingly professional staff.
We now require employees who are
comfortable working with advanced
computersystems and who can readily
learn new techniques and approaches.

Because advanced technologyrequires

advanced skills, we'll have to invest a
substantial amount oftime and money
to train employees for a mix of con-
stantly evolvingskills. Employees with
specialized knowledge are no longer
interchangeable and, unless we main-

-tain a professionally rewarding place

ofemployment, employee mobility will
increase as law firms complete for
better educated, more productive para-
professional staff. ’

10. Emerging technologies
like voice dictation and docu-
ment imaging will reduce
manyofthetraditional lower-
skilled jobs.

Why should you employ five file
clerks at $20,000 a year tofile and find
documents for you when you can re-
trieve documents from an imaging
system at will and employ one or two
more skilled persons?

For you and your employees, here
are several other strategies to com-
pete:

e We'll see a great increase in "vir-
tual employees" who interact with us
through a wholly electronic environ-
ment composed of electronic mail, fax,
telephone and Federal Express. These
may either be telecommuters or per-
sons with particular skills living far
from the physical office location.
Chances are that many "virtual em-
ployees" will never meet each other

face to face. This works particularly
well for valued employees who are
forced tomove from the areabutwhose
expertise you wish to retain.’ '

e Tightly focused legal software
can help you enter new practice areas
and become more versatile. Consider,
for example, certified bankruptcy and
estate planning software that does
both document assembly and economic
calculations and tax analysis. Except
for your local rules, much of the rou-
tine knowledge needed to practice in
these areas is already contained in
these programs. -

¢ Learn how to manage your time.
Time management will become more
important for lawyers and staff as
technology increases the number of
tasks and people simultaneously vy-
ing for our attention. We will founder
about unless we learn how to identify
significant priorities and set aside calls
and electronic communications that
can wait for another day. -

® Avoid highly proprietary technol-
ogy. Don't get caught in one "correct”
approach and stubbornly hold on to it
long after its relative usefulness has
declined or the vendor has ceased in-
novating. You don't want to be trying
tomake it with a "Wang and a prayer"
when allthose around youhave moved
beyond 1982 technology.

Correction, Sort Of

In the last issue of the Bar Rag, we
neglected to bestow a photo credit
upon Tony Rowlett for his photo-
graph that accompanied the article
on Judge James von der Heydt. The
Bar Rag regrets the oversight.

Monday - Friday

ELEVATION '92 | FREE PARKING
3RD AVENUE
8l | court
%l | HOUSE

Express

Lunch Specials

$7.95

Our chefs prepare several entrees daily
for your enjoyment.

Enjoy our quiet,
comfortable surroundings
and beautiful view.

Perfect for conversation.

Light classical piano
music starting at 6 p.m.
in the lounge.

We now have FREE parking
right across K St.

279-1578
1007 West 3rd

Cards Welcome

P.S.SEXD US YOUR TFAX # AND WE'LL FAX YOU OUR SPECIALS
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Estate Planning Corner

Tax considerations in trustee selection

Trustee selection — it is what we
helpclientsdoeveryday. Soweneed to
be aware of the tax pitfalls.

Suppose we have a client who is
signing an irrevocable trust, naming

“his spouse and his descendants as
beneficiaries. The client (“grantor”) is
using unified credit in funding the
trust (IRC Sec. 2505), and only he will
be making contributions. He has ex-
pressly provided that no distribution
may be made that would discharge his
personal legal obligation (Treas. Reg.
Sec. 20.2036-1(b) (2)).

The grantor does not wish to name
abank or trust company as trustee. In
fact, he has narrowed the group of

_potential trustees down to only four
people: first, himself; second, his
spouse; third, his oldest child; and
fourth, his sibling.

If the grantor names himself as
trustee, the whole exercise may be
considered incomplete for tax pur-
poses. First, for income tax purposes,
the grantor may be considered the
owner of the trust (IRC Sec. 674).
Ordinarily this is not a problem. In-
deed, it is popular at present to create
a trust that is so-called defective for
income tax purposes, but which is
effective for transfer tax purposes (Es-
tate Planning & Taxation Coordina-
tor (RIA) at q 33,301, et. seq.). Note
also that if the grantor’s spouse is a

beneficiary of the trust, the trust in-
come will generally be taxed to the
grantor (IRC Sec. 677(a)).

Second, if the grantor serves as
trustee, his transfers to the trust may
be considered incomplete gifts, for tax
purposes, until a distribution is made
or he ceases to serve as trustee. This
could be the case if the grantor, in his
capacity as trustee, retains power to
change the interests of the beneficia-
ries (Treas. Reg. Sec. 25.2511-2(f));
but cf. Treas. Reg. Sec. 25.2511-2(d)
(“A gift is not considered incomplete,
however, merely because the donor
reserves the power to change the man-
ner or time of enjoyment”).

But if the trustee’s distribution

NOTICE OF PUBLIC MEETING

NEW PROPOSED FEDERAL LOCAL RULES:
THE IMPACT ON ALASKA PRACTICE

Tuesday, December 20, 1994

2:00 p.m. -

5:00 p.m.

Courtroom 1, New Federal Building

Panel:
Chief Judge H. Russel Holland
U.S. District Court =

Chief Justice Daniel A. Moore, Jr.
Alaska Supreme Court

Judge James K. Singleton, Jr.
U.S. District Court

Presiding Judge Karl S. Johnstone
Judge Dana Fabe
Alaska Superior Court, Third Judicial District

Harold M. Brown
Christine E. Johnson, Court Rules Attorney
R. Collin Middleton, Chair, Local Rules Committee
Gary A. Zipkin

Overview of the Rules
Public Comment Invited
Panel Discussion:
"How state and federal practice will differ and/or remain similar
under the new proposed rules."

This program has been approved for 2.5 CLE credits by the Alaska Bar
Association. This activity has been approved for Minimum Continu-
ing Legal Education credit by the State Bar of California.

There is no registration fee for this program. Please register IN
ADVANCE by calling or faxing the Alaska Bar office by TUESDAY,
DECEMBER 13, at 907-272-7469/fax 907-272-2932.

power is limited by an ascertainable
standard, the grantor will be consid-
ered to have placed his contributions
irrevocably beyond his control, even if
he serves as trustee (Treas. Reg. Sec.
25.2511-2(g)).

Third, ifthe grantor was serving as
trustee at or within three years of his
death, the trust may be includable in
his estate for tax purposes (IRC Sec.
2036(a)2), Treas. Reg. Sec. 20.2036-
1(bX3), IRC Sec. 2038(a) (1), Treas.
Reg. Sec. 20.2038-1(a) (3), and IRC.
Sec. 2035(d) (2)). But again, in gen-
eral, there is an exception if the
grantor’s distribution power as trustee
is limited by an ascertainable stan-
dard (Jennings v. Smith, 161 F.2d 74,
78-79 (2nd Cir. 1947); Pennell, “Re-
tained Enjoyment Through Discharge
of Legal Obligation of Support,” 6 Pro-
bate Practice Reporter 16 (Jan. 1994)).

While adverse transfer-tax conse-
quences are generally avoidable
through use of the ascertainable stan-
dard, this is not always the case. For
example, if the grantor transferred
insurance on his life to the trust, and
the grantor was serving as trustee at
or within three years of his death, the
insurance would be includable in the
grantor’s estate for tax purposes re-
gardless of whether his distribution
power was subject to an ascertainable
standard (Treas. Reg. Sec. 20.2042-
1(c)(1) and (4), IRC Sec. 2035(d) (2),
and Rev. Rul. 84-179, 1984-2 C. B.
195).

Finally, to the extent the grantor is
considered the owner of the trust for
gift or estate tax purposes, the grantor
will continue to be considered the
transferor of the trust property -in-
cluding any appreciation of the prop-
erty — for generation-skipping tax
purposes (IRC Sec. 2652(a) (1)).

In sum, by serving as trustee, the
grantor may lose all the transfer-tax
benefits of gifting, including any le-
veraging of his unified credit and GST
exemption (IRC Sec. 2505 and 2631).

If the grantor names his spouse as
trustee, the grantor will probably con-
tinue tobe considered the owner of the
trust for income tax purposes (IRC
Sec. 674 and 672(e)).

After the grantor’s death, ifhis sur-
viving spouse as trustee may make
distributions to herself, she may be
considered the owner of the trust for
income tax purposes (IRC Sec. 678(a)).
There is legislative history, however,
thatsuggests the spouse should not be
considered the owner of the trust for
income tax purposes if her distribu-
tion power, as trustee, is limited by an
ascertainable standard (Adams and
Abendroth, "The Unexpected Conse-
quences of Powers of Withdrawal,"
129 Trusts & Estates 41, 44 (August
1990)).

Although the trust may be defec-

tive forincome tax purposes where the
grantor names his spouse as trustee,
the trust can be effective for transfer
tax purposes if the grantor limits the
trustee’s distribution power by an
ascertainable standard and prohibits
distributions that discharge a personal
legal obligation. :

If the spouse’s distribution power
as trustee is not limited by an
ascertainable standard, and as trustee
she may make distributions toherself,
then distributions to others may be
considered gifts by her (IRC Sec.
2514(b) and(¢)). In addition, the spouse
may be considered to have released a
general power of appointment by her
resignation or removal as trustee
(Treas. Reg. Sec. 25.2514-3(c) (4)).

Ifthe spouse as trustee may use the
trust to discharge her personal legal
obligation, such as to support her chil-
dren, distributions may be considered
gifts by her to the extent of her per-
sonallegal obligation (Treas. Reg. Sec.
25.2514-1(c)(1)). Also, her resignation
or removal as trustee may be consid-
ered the release of a general power of
appointment(Treas. Reg. Sec. 25.2514-
3(c)(4)).

The spouse’s serving as trustee may
also have adverse estate tax conse-
quences. The trust could be includable
in her estate for tax purposes, unless
her distribution power as trustee is
limited by an ascertainable standard
and she is prohibited from making
distributions that discharge her per-
sonallegal obligation (Treas. Reg. Sec.
20.2041-1(c) (1) and 20.2041-1(c) (2)).

To the extent the grantor’s spouse
is considered the owner of the trust for
gift or estate tax purposes, she will be
considered the transferor of the trust
property for generation-skipping tax
purposes (IRC Sec. 2652(a) (1)).

If the grantor appoints his child as
trustee, the transfer tax issues are
pretty much the same as those relat-
ing to the spouse’s serving as trustee.
Also, if the grantor wants to avoid a
defective trust for income tax pur-
poses, the trust will generally be treated
as a separate taxpayer if the child’s
distribution power as trustee is lim-
ited by an ascertainablestandard. This
assumes we do not have a problem
under Section 678 of the Internal Rev-
enue Code (Adams and Abendroth,
supra).

If the grantor appoints his sibling
as trustee, we may be tempted not to
worry about any tax considerations.
After all, the sibling may only be a
remote beneficiary under the trust,
entitled to take a fraction of the trust
on the death of the grantor, his spouse
and their descendants.

Even here where the sibling’s ben-
eficial interestis remote, consider im-
iting the trustee’s distribution power
by an ascertainable standard (Treas.
Reg. Sec. 25:2511-1(g) (2); Adams and
Abendroth, supra, at 42-43)). Other-

wise, the IRS may argue that the

sibling, as trustee, is making a gift
when he makes a distribution to a
current beneficiary — though, admit-
tedly, the gift may have negligible
value. . )

Copyright 1994 by Steven T. O'Hara. All rights

" reserved.
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Solid Foundations

Providing equal justice under the law

The American system of justice is
based upon the provisioning of justice
on an equal basis. However, as has
been demonstrated countless times
during our history, both in the civil
and criminal arenas, ‘justice” is both
elusive and unaffordable to many
Americans.

Looking simply at the providing of
civil legal services to the disadvan-
taged, legal services for the poor are
underfunded. The Legal Services
Corporation’s current budget of $400
million is less than half the estimated
need of 1980 (Interest on Lawyer Trust
Account (IOLTA) program monies to-
tal approximately $232 million in
1994). While the legal profession con-
tinues to emphasize pro bono services
and lawyers individually financially
support the Legal Services Corpora-
tion, legal services to the poor are not
a high funding priority.

Americans whose income falls be-
tween approximately $12,000 (the in-
dividual yearly income ceiling for Le-
galServices Corporation purposes) and
$30,000 must also be included in the

Winds of change

group of ever-growing Americans who
cannot afford much justice. Although
employed, these individuals may re-
ceive housing assistance and food
stamps and have little or no expend-
able income.

In addition to supporting the Alaska
IOLTA program, whatstepscan Alaska
lawyers (both private and public) ini-
tiate to assist in providing equal jus-
tice to all Americans:

—View our profession as a service

Continued from page 1

be examined on a test basis to see if it
ishelpful and to determine whether it
should be expanded to all cases involv-
ing custody issues.

A committee also has been formed
toevaluate the pretrial order and trial
setting notice in domestic cases. The
committee is considering a page limi-
tation on affidavits, memoranda and
replies in support of or in opposition to
any application tothe court. Nosupple-
mental briefing would be permitted
nor will page limitations be exceeded
except upon, leave of court after good
cause shown. The new orders will
provide integrity to the trials that are
set and limit the parties to the time
allotted by making ar equitable divi-
sion of that time between them. ARCP
95 sanctions including costs and
attorney’s fees may be the order of the
day for those who offend the require-
ments of the pretrial order or trial
setting notice. The judges and mas-
ters are behind this approach and the
days where attorneys can show up
unprepared after advising that they
are ready for trial are numbered.

When Daniel A. Moore, Jr. became
Chief Justice of the Alaska Supreme
Court he embarked on an ambitious
project to get rid of “deadwood” files in
the Trial Courts in Anchorage. This
project has resulted in over 16,000
inactive files being eliminated from
the system. Chief Justice Moore and
the Presiding Judge have been work-
ing on case management plans for all
departments within the Trial Courts.
The purpose of these plans is to make
the Court more efficient and to elimi-
nate inactive and stale files where no
recent activity has taken place and
none is expected.

Parties and attorneys will likely
receive more orders from the Presid-

ing Judge administratively dismiss--

ing and closing cases which appear to
be inactive or stale. The decisions to
close files will be on the basis of a
sampling procedure which examines
a random selection of files from given
yearsrather than looking ateach ind:-
vidual file. The numbers of files are
voluminous ana the Trial Courts are

without resources to individually ex-
amine each file to determine inactiv-
ity. As a result, the decision to dismiss
and close cases will be on a statistical
basis and will be without prejudice. If
your files are dismissed and closed
and you desire them to remain open,
all you will likely need to do is contact
the Clerk of Court in writing with a
request within a specified time, and as
a matter of right the file will be re-
opened.

Itis not the intent of the Presiding
Judge or the Chief Justice to deny a
person from actively pursuing or de-
fending a just claim. The operative
word here is, of course, “actively.” We
have discovered that the vast majority
of files that have been administra-
tively dismissed and closedhave never
been resurrected because all persons
involved, for one reason or another,
have lost interest in the process.

Notice ofadministrative dismissals
and closures will be published in the
newspapers and, if possible, a general
mailing will occur. It would be helpful
to the Trial Courts if attorneys, staff
and parties would review their files to
determine the impact of this adminis-
trative order and advise whether indi-
vidual files are still active and should
remain open. If the Clerk’s Office is
asked to put the file back into open
status, the requesting parties should
expect that it will be placed on a track-
ing system and be given some dead-
lines including a trial date. -

Thus, it is fair to say that change is
upon us. Hopefully these changes will
notbe too intimidating or cause incon-
venience. The goal is to get over the
hump of change and on to the level
ground of an efficient administration
of justice. Hopefully I will have ad-
dressed different groups of the Bar
and the Bar will have input on these
changes. Should any lawyer wish to
commenton these new concepts, please
writetome or the ChiefJustice as soon
as you can after receiving vourissueof
the Bar Rag. I promise we will review
a1l reasona.:c and constructive com-
ment with ren misds,

industry, always striving for greater
public access to the justice system.

—Reform the justice system to
provide adjudicatory vehicles in addi-
tion to the traditional trial court con-
cept.

—Provide public education and
promote public understanding of the
justice system.

—Accept greater public involve-
ment, in addressing justice system
related issues.!

The American Bar Association has
been very active in introducing the
topic of justice system reform. The

Just Solutions Conference attracted
over 530 participants and highlighted
the need for discussion between the
legal profession and the public in ad-
dressing the needs of the justice sys-
tem.

In addition to involvement with lo-
cal bar committees which may be cre-
ated as aresult ofthe emphasis placed
on the legal needs of Americans by the
American Bar Association, members
ofthe Alaska Bar Association have the
opportunity to donate their services
through the Alaska Pro Bono Program,
contribute to Alaska Legal Services
(the annual fund-raising driveisin full
swing), and help groups or individuals
who may have limited access to the
legal system, cannot qualify for Alaska
Legal Services assistance, but manage
toseek outan attorney. Ahelpfulhand
may be the first step in curing a dam-
aging perception of the justice system
and the legal profession.
Recommendations of participants in the ABA

Just Solutions Conference held in the Spring of
1994.

Alaska Legal Services

Continued from page 1

board, Hickersonnoted. "Wehavebeen
historically proud of the fact that we
had people everywhere in the state,"
he said.

Even before the cuts take effect,
ALSC is at about halfits peak staffing
of 1980-81, Hickerson noted. Where
oncethey could close some 10,000 cases
per year, they now close about 4,600.
"We turn away hundreds of (finan-
cially eligible) people (with good cases)
every week. The demand is over-
whelming." :

Eligibility is based on income and
assets. The income ceiling for an indi-
vidual is $11,000; for a family of six,
$30,000. Hickerson called it "too low
for Alaska standards, but it's what
we've got." The asset rules vary with
the would-be client's age. Some assets,
such as a family home, may not count.

And how do eligible Alaskans cope
if ALSC turns them down? "They go to
court without a lawyer," Hickerson
said.

ALSC will be looking to the private
bar and, increasingly, law firms for
cash contributions. As for pro bone
professional time from the private bar,
Hickerson said the official "protocol”
has not changed: no lawyer is ex-
pected to handle more than one case
per year.

However, Hickerson expects law-
yers, especially in Alaska's three larg-
est cities, to start getting calls to give
more help. Most likely they will be
asked to work with rural clients, pri-
marily by telephone.

"We counton ourpro bono program.
It's the most successful in the country.

We have the highest percent of per
capita (participation) of any state,”
said Hickerson. (The Pro Bone
program's Seth Eames put the figure
at 57.4 percent of the "available" bar.
Judges, for example, are not "avail-
able".)

The court system's help is needed,
too. Hickerson asks thatjudges trynot
to "over-assign" ALSC attorneys in
Child in Need of Aid and domestic
relations cases because such cases are
especially "lawyer-intensive," and
"there are fewer of us to play those
roles."

The new reductions in funding in-
volve federal, state and local govern-
ment sources. And whereas in the
past, community and private sources
sometimes helped fill the gap -as when
Dillingham came up with money from
fish taxes in 1985 and 1991 to keep
their local ALSC office from closing -
Hickerson said rural Alaska is un-
likely to pull this off in the current
economic climate. In the case of
Dillingham, for example, fish prices
and, consequently, fish tax revenues
arelower, and the cityishaving trouble
even funding police protection.

ALSC offices will remain open in
Anchorage, Barrow, Bethel,
Fairbanks, Juneau, Ketchikan and
Kotzebue. )

One bright spot in the otherwise
gloomy funding picture is that money
from the federal Bureau of Indian
Affairs, under a contract to assist with
Native allotment cases, may increase
for 1995. Hickerson credited Rep. Don
Young and Sen. Ted Stevens for their
efforts with regard to those services.

~ Captain Co

Cook Barber Sbop

Darae’s Sal
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Prominent attorney leaves public service

By Scott BRANDT-ERICHSEN

On October 14,1994 another chap-
ter in the long and distinguished legal
career of Richard “Spyder” McVeigh,
which has to date spanned four de-
cades, came to a close. Dick McVeigh
resigned his position as the Municipal
Attorney for Anchorage and will also

‘beleavinghis post as state coordinator

for the National Institute of Municipal
Legal Officers.

MecVeigh's legal career in Alaska
includes both public and private prac-
tice. His years as a public attorney
have seen him as the U.S. attorney for
the District of Alaska from 1965
through 1968 and as the municipal
attorney for the largest city in Alaska.
In addition, he served six years in the
State House. While he has not com-
pleted the sweep with a stint as attor-
ney general for the State, he worked
as an assistant attorney general for
the State of Alaska from 1962 until
1964.

Dick McVeigh’s commitment to
Alaska started very early. He moved
to Alaska in 1939 and grew up in
Anchorage and Fairbanks. He at-
tended high school in Fairbanks be-
fore finishing up with his junior and
senior years at Army-Navy Academy

Rep. McVeigh ponders a bill in Juneau
in 1968.

—= ¥

Dick McVeigh {far left) reports for flight school in the U.S Air Force.

in Carlsbad, California. He received a
B.A. degree from the University of
Notre Dame in 1955, spending his
Junioryearatthe University of Alaska-
Fairbanks. From 1955 through 1959
he was a pilot in the United States Air
Force. Following his discharge from
the AirForce, he attended Georgetown
University Law School graduating in
1962. While in Washington, he was a

"McVeigh instituted
a number of new
procedures and
programs through-
out the municipal
attorney's office."

legislative assistant for Sen. E.-L.
“Bob” Bartlett, then Senator for
Alaska,’

Dickrecallsthat he considered box-
ing as a career whilein college buthad
togiveitupbecause oftrouble with his
hands...“therefereekeptsteppingon
them.” During this period he gained
the nickname "Spyder" because of his
gangly limbs and boxing style.

McVeigh's first legal job was with
the Alaska attorney general’s office in
Juneau. He worked on civil matters
for a year before moving to Anchorage
asaprosecutorinthe districtattorney’s
office. In 1964 Dick took a job with the
firm of Ely, Guess, Rudd and Have-
lock.In 1965, at the age 0of 31, McVeigh
was appointed by President Lyndon
Johnson andbecame theyoungest U.S.
attorney in the country. As United
States Attorney for the District of
Alaska, he created an international
stir when he ordered the seizure of
Russian vessels for fishing within the
prohibited zones offthe coast of Alaska.

McVeigh was elected to the State
House in 1968 with the slogan “Up Up
and Away with Dick McVeigh”. . Dur-
ing his tenure he served as chairman
of the House Rules and State Affairs
Committees. He also chaired the legis-
lative Free Conference Committee on
the Pipeline Commission during the

Richard L. McVeigh stands in formal dress uniform at the Army-Navy Academy.

special session on thatissue. Hislegacy
in the House includes the legislation
creating and funding the public televi-
sion network.

After leaving the House, McVeigh
went into private practice in the firm
McVeigh, Peterson and Melaney
where he spent the next 14 years
practicing both civil and criminal law.
McVeigh maintained a steady prac-
tice representing varied clients until
1988, when newly elected Anchorage
Mayor Tom Fink asked McVeigh to

join his staff. Following his re-election
in 1990, Mayor Fink appointed
McVeigh municipal attorney.

Upon taking charge, McVeigh in-
stituted a number of new procedures
and programs throughout the munici-
pal attorney’s office. Some of these
include bringing municipal prosecu-
tors into the computer age for
recordkeeping, overseeing the organi-
zation of an administrative hearing
program, and a “cutting edge” DWI
vehicle forfeiture program.

Due to his long tenure with the
municipality, McVeigh had the oppor-
tunity to develop specializations among

"Nearly all would
agree that he has been
a top flight public
legal administrator
who is skilled both in
politics and the law."

the municipal attorney’s office staff,
hiring attorneys with particular ex-
pertise as vacancies occurred. (Eigh-
teen of the current assistant munici-
palattorneys were hired by McVeigh.)
This specialization improved the effi-
ciencyoftheoffice. Asaresult, McVeigh
helped reduce costs paid to outside
counsel by more than one third.

Many who have come in contact
with McVeigh over the years have
their own thoughts, opinions, or fa-
vorite stories. Nearly all would agree
that he has been a top flight public
legal administrator whois skilled both
in politics and the law. If he does not
return to the active practice of law,
whether public or private, it will be a
loss to the legal profession, not Mr.
McVeigh.
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Dogs and honey buckets formed the
core of most conversation when we
lived in Bethel. This left little time to
discuss the weather and the other
staples of lower 48 conversations.

Often typical Bethel interchanges
ran down these lines:

Me: Do you think we'll have an
early breakup this year?

Anyone else in town: Maybe.

Me: Do you think it will flood?
Anyone: Maybe.

Me: How are things over in
Lousetown, Tundra Ridge, Hous-
ing, Subdivision, Alligator Acres
or Mission Road?

Anyone: OK, except...

Invariably a honey bucket and/or
dog story would follow. Either the
honey bucket man hadn't shown up
that day, or the speaker just stumbled
into a new non-sanctioned honey
bucket dump site.

Folks often complained about the
neighbors' dogwho barked all night or
raided the dry fish cache.

Bethel, in those days, was always a
month or two on either side of a police
department dog shoot and everyone
had an opinion about them. It was
enough to drive a guy to drink, which
was the third most popular conversa-
tional topic.

Itis pretty hard to find honey buck-
ets or sled dogs in Ketchikan. Liquor
pours freely in the Tongass Avenue
drinking establishments, which pro-

vide one leg of the southern southeast
conversational triad.

Tourism and rain provide the other
two.

At the end of September, the last
cruise ship of the '94 season headed
down the Tongass Narrows as ship
stewards gathered in cheap rain pon-
chos. The passengers grouped around
chocolate fondue pots dipping slices of
crisp fruit into hot Giradelli semi-
sweet. Between bites, these new
Ketchikan veterans shared stories
about the tour bus adversities they
overcame. Some, no doubt, bragged
about leaving the safety of their Gray
Line bus and braving 50 feet of storm
to take a picture of their spouse put-
ting his arm on the shoulder of Oyster
Man at the Saxman Totem Pole Park.
Others held the floor describing pas-

sage across the unsettled waters of
Lake Harriet Hunt in giant canoes
styled after New England birch barks.

Most talked about wearing them-
selves out by wandering the warren of
downtown curio shops in a search for
takehometeeshirts. Some complained
about how the side panels of their
cruise ship-issue ponchos turned them
intorudderlesssidewalk sailors. Truly
these end-of-season travelers will be
honored when they return to Sun Spot,
New Mexico or whatever solar - pun-
ished place the call home.

To honor the end of the cruise ship
season, our Ketchikan public radio
station broadcast interviewswith some
of the brave pioneers who booked pas-
sage on the last boat. "The cruise ship
people warned us, so we were pre-
pared -- long underwear, hand warm-
ers, VHF radio," one adventuroustour-
istreported. "It was fun and even chal-
lenging, operating our camcorderwhile
holding a Gucci umbrella," another
shared.

Well, now they are gone. We have
the town back until May. After local
government re-opened the downtown
docks for parking, I conducted a con-
versational topic survey among the
locals. The average interchange with
these folks went about like this:

Me: Do you think the monsoons
will come early this year?
Anyone in town: Maybe.

Me: Do you think it will flood?

Eighty-Sixed: Rudely rejected by the bars

By WiLLiam SATTERBERG

During my college years, and even
during a portion of law school, I had
the honor of being thrown out of more
than onefine establishment. And even
some not-so-fine establishments. In
pointoffact, Iwasrather familiar with
what is commonly referred to as “Two
Street” in Fairbanks. Many of my bud-
dies and present clients hail from that
vicinity. And Ioncereceived an optical
contusion at the Orange Bar in Syra-
cuse, New York.

The common term for such arather
ruderejection, is called “eighty-sixed.”
In fact, you naive types, when people
are “bounced,” they will often proudly
refertothe factthat they were “eighty-
sixed” from a particular establishment.
The establishment, as well, often be-
comes the recipient of a descriptive,
colorful adjective used by George Carlin

Blue
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in many of his early comedy routines.

Following the tumultuous years of
college and law school, I eventually
began tomature emotionally and found
that, with time, the number of bumps,
bruises, and skid marks upon my face
lessened. This, coupled with the tact
that Judge Wood’s father was instru-
mental in having the bar block in
downtown Fairbanks bulldozed into a
parking lot, eventually resulted in a
transformation of character in me so
that I no longer was subject to the
“eighty-sixed” syndrome. In point of
fact, so much time had passed that I

began to forget what it even felt like.
Hence, you can well imagine my
surprise when I recently was once
again subjected tobeing “eighty-sixed,”
by a bar (or more accurately, a mem-
ber thereof).
Iwasrepresenting a client who was
called upon to testify as a witness in a
serious criminal defense case. Due to
possibleself-incrimination issues, Iwas
allowed to be present in the courtroom
to observe and, if necessary, actively
intervene in his testimony. As the
judge had remarked, "Mr. Satterberg,
I'm sure that you’re capable of speak-
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Anyone: Maybe.

Me: How are things over in
Newtown, Saxman, Herring Bay,
Pennock Island, North Tongass,
North Point Higgins, South Point
Higgins, Pond Reef, Gravina Is-
land, Mountain Point, or Bear
Valley?

Anyone: OK except...

Over 90 percent of those surveyed
went on to complain about tourists,
sharingstories of tour bustrafficjams,
unseemly fondling of the Whale Park
Totem Pole, and long lines of tourists
at the bank seeking to exchange U.S.
greenbacks for Alaskan money.
"They're cattle," one driver com-
plained, "wandering across Tongass
Avenue like it was Disneyland's Main
Street." Another more positive guy
referred to them as a low impact re-
newable resource that can be har-
vested, like salmon, but without hav-
ing to deal with the viscera. .

After complaining about tourism,
several of those surveyed expressed
concern over the high costs of fancy
coffee drinks. Three could only talk
about their infected sinuses. One of
those not suffering from that malady
registered complaint about the smell
ofhumpy carcasses lining the sides of
Ketchikan Creek. Don't worry, I told
my friend with a sensitive nose,
October's rains will wash away the
dead fish. s

As it happened on the day of my
survey, we were enjoying a modest
September storm which soaked my
survey target population. A bracing
breeze tattooed a steady beat of hori-
zontal rain against The Mall. After
they had exhausted the subject of
tourism, most locals surveyed had
plenty to say about the rain.

ing up if something is objectionable.”

The direct examination conducted
by the defense attorney, as predicted,
went well enough, as it should have,
given that my client was a witness for
the defense.

I knew better, however, than to
relax, realizing that the case could
welch on me at virtually any moment.

During cross-examination, the pros-
ecutor, understandablyhell-bentupon
conviction, asked certain questionsob-
viously calculated to result in an in-

criminating response from my client.
PR N Ty S AN e A e T R ST T
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Faith & the law

Noted attorney has ministries

In October I had the privilege of
interviewing one of the premier attor-
neys in Alaska, Steve DeLisio. The
focus of my interview was not Steve's
legal practice, but his spiritual prac-
tice (the letter of the law killeth, but
the spirit giveth life, IT Cor. 3:6).

Steve DeLisio has been an attorney
since 1962, practicing in Alaska since
August, 1963. His primary area of
practice was complex civil litigation
and defense work in the areas of torts,
preduct liability, insurance, various
kinds of malpractice, aviation, mari-
time, commercial and construction (in
the last area there was litigation and
nonlitigation practice). Most of Steve's
cases in the last 10 years have been
multi-million dollar actions.

Steve has had hundreds of clients,
mostly large clients, covering thou-
sands of cases. At his peak he has
handled 30 to 40 matters simulta-
neously for mostly large clients, and in
later years he maintained to 20 simul-
taneously cases.

Q. Have you semi-retired from the
practice of law? What are your other
involvements in your life right now?
A. Yes (semi-retired). I engage in con-
sulting and occasionally am an expert
witness. In the spiritual arena, I am
primarily the Alaska administrator of
the Christian Business Men's Com-
mittee of USA (CBMC). Also, I am a
pastor and elder of my church.

Q. Please explain what you do in these
ministries.

A. As Anchorage metro director of
CBMC I spend a great deal of time
discipling men. By discipling I mean
encouraging them, helpingthem grow
personally, assisting them to under-
stand their salvation, equipping them
for evangelism and counselingthemin
their problems. At church Ido much of
the same, bathed in a lot of prayer for
them. Ipray for healing for them in my
pastoral role, and although I have not
seen a dramatic healing in front of my
face, I have been aware of a number of
people who have been healed after
prayer, much to the amazement of
their doctors.

Q. Does your wife Margaret assist in
these functions? What are your kids
doing?

A. Margaret teaches Sunday school,
provides home hospitality and facili-
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their whereabouts.
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tates spiritually focused small groups.
Our three adult children are in the
Seattle area. Our oldest son age 28, is
an accomplished musician and com-
puter whiz. Our other son, age 27, has
Jjust married and is in the marketing
field. Our 24-year old daughter is a
senior at the University of Washing-
ton, majoring in English literature
and French. Our younger son is be-
coming active in a Christian Business
Men’s Committee in Washington.

Q. Please explain the need for these
ministries in the Anchorage commu-
nity.

A. The question just about answers
itself. Humanity is in a downward
spiral. The Anchorage community is a
broken landscape of unhappiness, vio-
lence and carnal pleasures and needs
all of God’s provided help that it can
get. We try to get out and do some-
thing, not just lament about the prob-
lem. It is better to turn on the light
than curse the darkness. Spiritual
ministries, if Christ-centered, are self-
less, loving and nourishing. People in
brokenness and bitterness are wise to
accept the love and assistance that
onlyJesus Christcan provide, through
his people. All manner of diseases,
afflictions and problems can be healed,
and marriages restored, by a higher
power of which we are stewards but
which is beyond us.

Q.Haveyou ever helped former clients
in spiritual ways? Please elaborate.
A. Yes, there have been a substantial
number in the last few years. An ar-
chitect client comes to mind, whose
wife was dying of cancer. We helped
himwork through her death, over time
building in him an infrastructure of
inner joy. He has experienced salva-
tion and is growing spiritually. Litiga-
tion is so traumatic. When I saw liti-
gants, the case was only part of the
problem. Other aspects of their lives
were very difficult by the time they
come to me, and these can be ad-
dressed competently only in the spiri-
tual and total-person realm.
Q.Sopeople sometimes gotothechurch
altar instead of a doctor to be healed?
A.T wouldn’t make it quite so mutu-
ally exclusive. The power of God can
be manifest at the altar and in the
hospital when there is a prayer of

faith. As lawyers we come to realize
the breadth of people’s problems. A
goodlawyer treats the clientasa whole
person. I have been privileged to be of
much greater service to my clients
now than before I awoke to the spiri-
tual aspect.

Q.You'veindicated that the emotional
climate of Anchorage would be a lot
healthier if there was more participa-
tion in ministries like yours. Would
courts also get a welcome reprieve?
A. Certainly so. Rather than always
go to court, people would be more
motivated than ever to deal with their
realproblems themselves, amongeach
other. The court system itself creates
problems and compounds people’s pain
and loss. It is wisest to escape court at
all costs and not to pursue one’s
“rights.” (Matt. 5:25-26 and I Cor. 6:7
say the same thing.) One should be
able to say of the legal system that, if
alitigantis right, he will receive peace
and exoneration, and ifnot, he should
not be there. However, it can only be
said that ifone enters the legal system
as it currently operates he or she will
getchewed up.Ileftmylegal career a).
to pursue a more effective and satisfy-
ing spiritual career, and b). because
I've lost confidence in the courts' abil-
ity to deliver justice. The system gen-
erally supports only its functionaries,
not the public. Alaska appellant courts
have been reactive to individuals and
have not built a consistent body oflaw.
Such ad hoc jurisprudence has ad-
versely affected the practice oflaw, but
alsoithas removed stability from com-
mercial, social and personal realms of
life.

Q. What are some of the other Chris-
tian ministries in the Anchorage area
which give people much-needed help
and soundness in the direction of their
lives?

A. Christ-centered churches are the
most important. Others are Promise
Keepers (a ministry to men to help
them commit to lead Godly lives),
Crown Ministries (small-group stud-
ies for sound finances), the Jesus video
projectcurrentlyhappening, the Chris-
tian Women's Club (counterpart to
CBMC for men), and Christian radio
and television. Also, Christian day
schools, the Crisis Pregnancy Center
and Common Care Counseling Cen-
ter, to which the courts refer, located
in Muldoon.

Q. What are your plans for the future?
A. To continue to serve the Lord in
whatever way I can to bringhonor and
glory to Him. To assist people in a total
capacity, addressing their legal and
translegal problems.

Get a master's degree in Russian law
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Learning the ropes in French Polynesia

By Pau. Cossman
“We grounded!”

Actually Julia didn’t even have to
say that. Iknew we'd hit ground when
she pulled back on the throttle in the
middle ofthe pass. There wasn’t much
I could do about it from my lookout
perch 20 feet up the mast. But I knew
itwould only be a few seconds until the
three or four knot current we were
fighting turned us around and
slammed us into one of the coral reefs
on either side of the narrow pass.

I yelled down to Julia to give it full
throttle. Unfortunately, from mylook-
out the 30 foot deep pass seemed to
drop instantaneously to about 4 feet
Our draft is 5 feet. It looked the same
to my brother Eric, who was acting as
bow lookout. We had no choice but to
head for the standing waves and rush-
ing current which obscured the bot-
tom, and do it at full throttle. In the
absence of any pass markers we just
had to assume that was deep enough.
Fortunately we didn’t ground again,
and we made it through the currentin
the pass (which looked just like lower
Eagle River rapids to me). As we came
outthe end of the passinto the Manihi
lagoon, we discovered a new set of
dangers: large coral heads up to thirty
feet in diameter which lay just one or
two feet under the surface of the la-
goon. But from 20 feet up the mast I
could make them out at enough of a
distance to go around them.

That was our introduction to navi-
gating passes through coralinto atolls.
(An atoll is a large sunken volcano
that has a navigable lagoon in the
middle and is surrounded by coral,
usually with one to three “passes” into
the lagoon).

Then we learned the finer points of
anchoring in coral atolls.

We were in Rangiroa atoll, which
measures about 30 miles in diameter.
We decided to anchor near Blue La-
goon, which is a miniature atoll inside
the larger Rangiroa atoll. It was quite
beautiful, and we anchored in about
30 feet. The area was peppered with
coral heads which protruded from the
lagoon floorlike stalagmites, and were
each about five to 10 feet in diameter.
As the boat pivoted around its anchor
during the night the anchor chain
successfully wrapped itself around
several of these coral heads.

At about 1 a.m. I was awakened by
the pitching of our boat. The winds,
previously calm, were now up to a
steady 25 knots. The lagoon now had
three-foot steep, choppy swells batter-
ing the boat. Since the anchor chain
had wrapped around the coral heads,
there was now such a short length of
chain between the closest coral head
and the boat, the boat was pitching
furiously upand down with the swells.
It was too much for the gear, and the
line that took the tension between the
anchor chain and the boat snapped

apart. I quickly made another “snub
line,” which also parted under the
strain, By this time the boat was buck-
ing wildly on the shortlength of chain.
Our depth gauge wasjumping from 20
feet to 8 feet, because we were veering
wildly over this one coral head. We
couldn’tletout more chain because the
reef was right behind us. A little el-
ementary arithmetic told me that 8
feet of water (over the coral head),
minus three feet (the swell height), left
us with five feet of water depth. That's
right, the same as our boat draft. By
this time a couple hours had gone by
and I was exhausted, so I did the only
reasonable thing. I went below to wait
for daylight.

The next morning we found that
the main shaft of the power winch we
use to pull up the 60 pound anchor and
chain was bent beyond use. So we
rigged up a couple of lines with chain
hooks on them to hold the chain as I
pulleditup by hand. Iwent down with
ascuba tank to try to map out the best
way to maneuver around the coral
headstoretrieve ouranchor and chain.
It took us about two hours of maneu-
vering and pulling to retrieve the 150
feet of chain and the anchor.

After we got the anchor up, we then
had to navigate across the atoll to get
out of the pass. When it's calm you can
see the coral headsjust hiding one foot
under the surface. But when the wind
is blowing 25 knots it kicks up white-
caps that obscure everything below
the surface. So we navigated out of the
atoll by memory, hoping to miss the
coral heads. We were lucky.

These two experiences don’t stand
alone. I have many other fond memo-
ries of the last 8,000 miles, like when
the genoajibsail tipped outin a gale at
the equator and it took me three days
to sew it back together. Or when the
wind blows 30 to 35 knots at a new
anchorage and we stay up all night to
make sure the boat doesn’t drag an-
chor. Or when the boat does drag
anchor and we stay up all night to
make sure it doesn’t happen again. Or
when the reef sharks come over to
investigate us while we’re walking in
knee-deepwater.Orthelasttwoweeks,
whenthere have been strongwind and
gale warningsissued every four hours
of every day throughout all of French
Polynesia.

‘Really, though, the voyaging has
been alotof fun aswell. Sitting on deck
with a margarita in a calm sea just
doesn’t make much of a story.

I often think back to a conversation
I'had in a hotel bar in Kodiak last year
with a couple other lawyers. One told
me thatIwould never be able to adapt
to a cruising life because I am too
hyper aperson, and thatIwould be too
bored.

Iremember wondering, back then,
what it would be like to be bored. 'm
stillhopingIgetthe chance tofind out.

Theauthor proudly displays atuna dinnerinthe South Pacific. He sentthis photoand report
to his brother, Eric, who practices law in Anchorage.

1995 Opportunity
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mies of scale possible with a 6-8 lawyer firm, by merger
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insurance, Section 125 cafeteria plans and a 401K plan. If
interested, please call or write immediately to

R.R. De Young,

Wade & De Young
4041 "B" Street, Suite 200
Anchorage, Alaska 99503

Phone 561-4222, fax 562-0575.
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Bankruptcy Briefs

Bankruptcy code amendments/local rule changes

Last month Congress passed and
the president signed into law the
"Bankruptcy Amendments of 1994"
[H.R.5116]. In addition, amendments
tothe Local Bankruptcy Rules ["LBR"]
and Local Bankruptey Forms ["LBF"]
have been proposed. Highlights, with
reference to the sections affected, of
the major changes of general interest
to the Code and LBRs/LBFs are sum-
marized below. [The summary is in-
tended to alert the reader to the
changes and is not intended as a de-
finitive or authoritative dissertation
on the effect of the changes.]

Bankruptcy Code
Automatic Stay [§ 362(e)]: Hearings
on relief from stay have been expe-
dited. The final hearing must now be

concluded not later than 30 days after”

the preliminary hearing; time may be
extended only with the consent of the

parties or if the court finds compelling

circumstances.

Exemptions [§ 522(d)]: The dollar
amounts of federal exemptions have
been doubled; in addition, exemption
amounts will be automatically ad-
justed every 3 years for increases in
the cost of living index.

Priority Claims [§507(a)]: The amounts
of claims entitled to priority where
determined by a specific dollar amount
have been doubled.

Independent Sales Representatives [§
507(a)l: Adds a provision extending
the wage priority to certain single-
employee corporations acting as a in-
dependent contractor in the sale of
goods or services.

Nondischarseable "Luxury" Debts [§
523(a) (2) (C)]: Definitional amount
increased to $1,500 for charges or ad-
vances made within 60 days of the
order for relief.

Support, Alimony & Property Settle-
ments [§8 362(b); 507(a); 522(f); 523(a),
(c); 547(c)]: Excepts from the auto-
matic stay various family law matters
and adds a new seventh-tier priority
for alimony and child support pay-
ments. Debtor may not avoid as im-
pairing exemptions judicial liens for
support or alimony; nor may the
trustee avoid as a preferential trans-

fer a support or alimony payment or-

other transfer. Also, certain property
settlements are excepted from dis-
charge . (if complaint objecting to
dischargeability is timely filed) unless
the debtor lacks the ability to pay or

References & Vitae Available

the benefit of a discharge to the debtor
outweighs the detriment to the other

party.

Involuntary Petitions [§ 303(b)]: In-
creases to $10,000 the amount neces-
sary to file an involuntary petition.
Chapter 13 Eligibility [§ 109(e)]: Raises
the limit on eligibility for chapter 13
relief to $1,000,000; $250,000 unse-
cured debt and $750,000 secured debt.
Principal Residence in Chapter 13 [§
1322(c)l: Provides that a default re-
garding alien on a principal residence
may be cured in a chapter 13 plan
until such time as the residence is sold
at a foreclosure sale.

Principal Residence in Chapter 11 [§
1123(b)]: Exiends Nobelman proscrip-
tion on stripping mortgages on princi-
pal residences to chapter 11 cases.
Post-Petition Rents [§ 552(b)]: Deletes
thereferenceto"applicable bankruptcy
law," leaving the right to collect
postpetition proceeds/rents to the se-
curity agreement alone.

Chapter 11 Trustees [§ 1104]: Adds a
new provision permitting creditors to
elect a chapter 11 trustee.

Chapter 11 Status Conference [§
105(d)]: Authorizes the court to hold
status conferences to set dates for cer-
tain key events (e.g., filing of plan,
assumption/rejection ofcontracts, com-
bining the hearing on the disclosure
statementand confirmation)inachap-
ter 11 proceedings. [Note: The reader
is referred to amended LBR 60(e) for
the procedures governing status con-
ferences in this district.] ' :
Late-Filed Claims [§ 502(b)): A provi-
sion has been added for disallowance
oflate-filed claims. [Overrules Pacific
Atlantic Trading Co.].

Preferential Transfers [§ 550): During

the 90-day to 1-year period, the trustee
may not recover a transfer made for
the benefit of an insider from a non-
insider transferee. [Overrules
Deprizio-Suffola.]

Trustee Compensation [§§ 326(a);
330(b)]: Increases trustee compensa-
tion to 25 percent on first $5,000, 10
percenton $5,000--$50,000, 5 percent
on $50,000 -- $1,000,000, and 3 per-
cent over $1,000,000; also increases
trustee compensation in "no-asset”
cases to $60.

Reclamation [§ 546(c) (1)]: Extends
time for reclamation demand from 10
to 20 days.

Attorney Compensation [§ 330(a)l:
Authorizes promulgation of procedural
guidelines by U.S. Trustee .
Property Tax Liens [§ 362(b)]: Adds
property tax liens for postpetition prop-
erty taxes to those acts unaffected by
automatic stay. [Overrules Glasply
Marine Products.]

Single Asset Real Estate [§§ 101,
362(d)]: Creates a new definition of a
"single asset real estate" as a single
property or project, other than a resi-
dential unit with fewer than 4 units,
which generates substantially all the
debtor'sincome and with secured debts
totalling, in the aggregate, less than
$4,000,000. Stay will be lifted after 90
days unless debtor has filed a plan or
commenced payments to the secured
creditor equal to market rate interest
on the amount of the secured claim.
Interest on Interest [§ 1123]: Requires
amount required to cure a default be
determined in accordance with the
underlying agreement and applicable
non-bankruptcy law. [Overrules Rake
v. Wade.]

Small Business [§§ 101(51)(C); 1121(e);
1125()]: Creates a fast-track proce-
dure for small businesses (under
$2,000,000 in aggregate debt) at
debtor's election.

Local Bankruptcy Rules

Attorneys [LBR 5]: Debtor partner-
ship must be represented by counsel;
"small matter" exception for partner-
ship/corporations representation by
counsel tracking small claims juris-
diction of the Alaska courts.
Petitions /Accompanying Documents
[LBR 9] : When governmental entities
are scheduled claimants, the appro-
priate legal office must be included on
the mailing matrix.

Joint Petitions [LBR 11]: Provides for
automatic joint administration and
“semi-automatic” consolidation.
Joint Administration / Consolidation
[LBR 11}: New rule setting procedures
for obtaining joint administration or
consolidation of cases other than joint

petitions.

Relief from Automatic Stay [LBR 41}:
Requires objecting parties tomore com-
pletely state grounds for objection;
also implements Rule 26(a), FRCP.
Assumption / Rejection of Executory
Contracts/Leases [LBR 43]: Imple-
ments Rule 26(a), FRCP.
Sale of Estate Property [LBR 45]:
Implements Rule 26(a), FRCP.
Discovery [LBR 52]: Clarifies which
subsections of Rule 26(a), FRCP apply
generally to contested matters and
adversary actions; alsoincludes provi-
sions on discovery motions previously
covered in Rule 70.
Chapter 11 [LBR 60]: Procedures for
status conferences and closing of case
after a plan has been confirmed have
been added; old “fast-track” rule de-
leted.
Chapter 11 Plans [LBR 61]: New rule
incorporating much of the material
previously included in LBR 60, with
several modifications, regarding the
content of disclosure statements.
Contested Matters [LBR 70]: Provides
more complete guidance on filing mo-
tions or applications; provides for ser-
vice and filing of affidavits, declara-
tions, and exhibits prior to hearing;
provides for sanctions for frivolous
motions or objections; and adopts ap-
propriate District Court General Rules
for contested matters.
Local Bankruptcy Forms
Motion for Relief From Stay [LBF 1]:
Requires moving party to itemize the
balance due, set forth the basis for its
valuation, and identify allknown liens
on the property.
Certificate of No Objections [LBF 4]
Eliminates the need to attach a copy of
previously filed certificate of service to
the form.
Chapter 13 Plan [LBF 5]: Revised to
provide clearer instructions on how
plan payments are to be applied, par-
ticularly with respect to cure of
arrearages.
Objections to Claims [LBF 13]: Re-
vised to provide additional informa-
tion regarding the claim and how ob-
jecting party proposes the claim should
be treated.
Joint Administration/Consolidation
[LBFs 28 & 29]: New forms for giving
notice of motions for joint administra-
tion and substantive consolidation
under new LBR 13. :
Post-Confirmation Report [LBF 30l:
New form, to be used in chapter 11
cases in connection with amendment
to LBR 60(f).
Motion for Final Decree [LBF 31]:
New form, to be used in chapter 11
cases in connection with amendment
to LBR 60(f).
Notice of Motion for Final Decree [LBF
32]: New form, to be used in chapter 11
cases in connection with amendment
to LBR 60(f).
Changesin Time for Filing Objections
[LBFs2,3,10,11,14,15,16,17,18,19,
23 and 26]: Revised to reflect addi-
tional 3 days for notice via mail.
In addition, LBFs 21 and 22 were
abrogated. Rule 9009, FRBP and LBR
61require use of Official Forms 12 and
13.

Wanted

Articles, documents, journals and photos
concerning Alaska's legal history.
Please contact Deborah O'Regan,

Executive Director, Alaska Bar Association,
510 L Street, Suite 602,
Anchorage, AK 99501,

(907) 272-7469.
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The practice of law as a healing art

In the Spring of 1993, at the Na-
tional Conference on Peacemakingand
Conflict Resolution, in Portland Or-
egon, I attended a workshop entitled
“The Practice of Law as a Healing
Art.” When Imention the workshop to
people, including my lawyer friends,
the general reaction is to snicker. The
concept seems ludicrous, I suppose.
Yet thereis much truth to the concept,

I believe. The practice of law can and

should be a healing art.

A similar phrase has caught the
public’s attention over the past couple
years. Commit “random acts of kind-
ness”, the advice goes. The random
kindness concept has caught the pub-
lic fancy and spread rapidly. Within a
couple years it has spread from a Cali-
fornia college campus (purportedly) to
be the source of numerous books and
articles, aswell asbest-sellingbumper
sticker. .

Like random acts of kindness, the
concept of the practice of law as a
healing art is striking because it is
unexpected. We do not correlate the
law with healing, just as we do not
correlate randomness with kindness.
Yet both concepts make perfect sense
on a deeper level.

Indeed, I believe that it was this
sense of the law as healing that at-
tracted many of us to the legal profes-
sion in the first place. As youngsters,
we talked about a quest for justice as
attracting us to the legal profession.
But is not that very quest for justice a
quest for healing the torn fabrics of
society? Looking beyond justice, are
we not in fact seeking transcendence

of the particular dispute, and recon-
ciliation of the underlying relation-
ships?

Ilike the sewing metaphor for the
practice oflaw. Mahatma Gandhi, once
the most successful practicing Indian
lawyer in South Africa, said that the
true function of a lawyer is “to unite
parties riven asunder.”" I have an im-
age ofattorneys toiling asgentle seam-
stresses, patiently mending the fabric
of society thathas been torn and shred-
ded by the ravages of greed, anger,
and violence.

As we mature in the profession we
take increased pleasure in our role as
“counselors”. It is not just an anachro-
nism that we are addressed as coun-
selor. That is exactly the job that we
perform. We counsel our clients on
effective ways of dealing with conflicts
that present themselves in their lives.
We are often the first professionals
consulted for counseling and advice

Substance abuse problems?

Ifyou are concerned about your own use of drugs or alcohol, or by a partner
or associate, or a fellow attorney, or a family member, then simply call the
Alaska Bar Association and tell them you need information about the Sub-

stance Abuse program.

You don’t need to identify yourself. All inquiries are confidential.
You may also call one of the attorneys on the Substance Abuse Committee

directly:
John Abbot
Judge John Reese
Nancy Shaw
Mike Lindeman
CIiff Groh, Sr.
Brant McGee
Valerie Therrien

HERE’S WHAT’'S AT YOUR CLE LIBRARY!

Open 8:00 a.m. - 5:00 p.m. Mon - Fri at the Bar Office.
510 L St.. Ste. 602. Anchorage. Phone: 907-272-7469/fax 807-272-2932

* Videotapes of CLE programs
* Audiocassettes of CLE programs (on request)

e CLE Course Nlaterials

* Reference materials on substantive law areas

e Convention CLE materials

* Annual Section Updates
* "Alaska Attorney’s Desk Manual" Series — individual
publications on selected practice areas

Tapes and materials are available for rental and/or purchase. Facilities in
the Bar Office are also available to review tapes and mate

el

when clients suffer major crises in
their lives. We help to guide them
through the minefield of rules and
regulations that society has imposed
to regulate their conduct as they cope
with the crises.

The key to the practice of law as a
healing art is the relationship that we
have with our clients. There is a say-
ing in negotiation training that the
hardest negotiations are those with
our own side. Never is this more true
than in the relationship between law-
yers and clients. Itis easy to get pulled
into the client’s fire - their anger. We
mustnegotiate with our clients tohelp
them see beyond their pain. To help
them look toward a long term resolu-
tion of the conflict, and not just a short
term advantage. We need tohelpthem
to look past the satisfaction of a short
term victory and towards forgiveness,
reconciliation and transcendence of
the entire dispute. To help them to
fight for peace - not war.

Thestarting pointin this practice of
law as a healing art is to listen to what
our clients are telling us. To listen
carefully and respectfully to learn their
true concerns. Respectful listening is
much more important to the practice
of law than is being a skilled mouth-
piece.

One of the first things taught in
mediation training is the art of “active
listening.” Upon first hearing about
active listening I was struck by the
fact that it is something we all learn

from the practice oflaw, although Ido
not remember even receiving any for-
mal legal training in active listening.
But even if not taught in law school,
we soon learn that listening effec-
tively and empathetically to our cli-
ents is essential to the practice of law.
We learn to gently encourage our cli-
ents to give us sufficient information
that will enable us to help them re-
solve their disputes in the most effec-
tive way.

We may sometimes become con-
fused by the relationship between
counselors and advocates. We have
the ethical duty effectively and vigor-
ously advocate for our clients. But
again the critical issue lies in our
negotiation with clients in the role as
counselor. Clients often do not know
what they want. They are stressed
and angry, which is what got them
into an attorney’s office in the first
place. They have deliberately sought
the advice and counsel of a cooler
head, to seek the most effective pos-
sible solution to their current prob-
lem. Our objectivity and dispassion
are what they want and need, al-
though they may not be aware of this.
They may think they want a weapon,
but we convince them that they need
a solution, instead.

The Portland workshop was a rev-
elation for me. Fifty some lawyers sat
inacircle, some in Levis, longhair and
sandals, and others in $1,000 suits.
They shared their thoughts and feel-
ings about how to help clients tran-
scend their anger and frustration and
focus on finding effective solutions.
And they shared their perspectives on
how the legal profession can and should
be a healing institution.

By committing not random but con-
scious and consistent acts of kindness
with our clients, and on their behalf,
we can be proud to make the profes-
sion of law a healing art.

Make your practice perfect, with a
MAC:tel cellular phone. Come in and
ask about our special rate plan for
Alaska Bar Association members.

Alaska’s locally-owned cellular company.

g
‘; 3900 Denali Street » Anchorage, Alaska 99503 » 563-8000 MM
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Juris Prudence

Telecommunications in Alaska 2001

By DanieL Patrick O’ TIERNEY

In 1991, Alaskans witnessed the
opening salvo of in-state competition
in telecommunications when GCIwas
licensed to enter the intrastate, long
distance telephone market. A com-
petitive market structure had earlier
been authorized by the Alaska Legis-
lature. (AS 42.05.800) The telecom-
munications businessin Alaskahasn’t
been the same since and more dra-
matic changes are on the horizon.

"Advances in technol-
ogy and anticipated
changesinfederallaw
are driving the provi-
sion of telecommuni-
cations services in a
competitivedirection.

At this point, discount calling plans
abound and competition for business
accounts is robust. Even AT&T is pre-
paring to enter our market as a direct
service provider. Wireless fax ma-
chines, fiber optic networks, cellular

-telephones and interconnected com-
puter databanks have already perme-
ated the Alaska market. More innova-
tions, like interactive video, are com-
ing soon.

Advances in technology and antici-
pated changes in federal law are driv-

"Eighty-Sixed""

ing the provision of telecommunica-
tions services in a competitive direc-
tion. The result not only will be new
and innovative service offerings but
also significant changes in the way
traditional services are provided.

Nationally, the companiesthatnow
provide telephone service, cable tele-
vision and data processing are prepar-
ing to branch out into each other’s
traditional lines of business. Technol-
ogy is blurring the boundaries be-
tween historically distinct services.
This convergence is the basis for ex-
pected competition on multiple speed
lanes of the so-called ‘information su-
perhighway’. Locally, for example,
Anchorage Telephone Utility an-
nounced last February that it was
considering provision of pay-per-view
television to its local customers and
expected to conduct a video trial this
year.

As the technological potential for

competition has intensified, there has
also been increased pressure for legal
and regulatory change to accommo-
date it. During this year's Congress,
three different bills aimed at reform-
ing the nation’s telecommunications
laws passed one house of the U.S.
Congress by overwhelming margins.

One of them, Senate bill 1822 (co-
sponsored by Senator Stevens of
Alaska), involved a comprehensive
rewrite of the federal Communica-
tions Act of 1934. Time ran out for
passage of that bill in this year’s Con-
gress but you can expect the dance of
telecommunications legislation to be
renewed next year. Meanwhile, cer-
tain sectors of the industry will enjoy
a temporary reprieve from the pros-
pect of increased competition.

Much of the proposed legislation in
Congress this year would have re-
duced or eliminated existing regula-
tory barriers that prevent competition
at the local level. Also, contrary to
existent judicial restrictions, regional
Bell operating companies (RBOCS)
would have been authorized to com-
pete outside of their traditional ser-
vice areas and enter the long distance
telephone, manufacturing, and infor-
mation service markets.

Meanwhile, the Federal Communi-
cations Commissionis already actively
promoting competition. Itis currently
adopting rules for the auctioning of
licenses for wireless personal commu-
nication systems (PCS). This technol-
ogy is apparently capable of providing
a variety of new services such as link-

ing computer work stations in wire-
less LANs and greatly expanding the
number of companies offering cellu-
lar-type service in the marketplace.

Amidst this period of rapid market
change, many states are not waiting
for federallegislation. California, New
York, Washington and Wisconsin,
among others, have begun initiatives
to reevaluate their telecommunica-
tion goals and develop an action plan
for the transition to the future.

Along the same lines, the Alaska
Public Utilities Commission recently
initiated a formal Notice of Inquiry,
called Alaska 2001, in which it pro-
poses to assemble task forces to ex-
plore specific areas critical to Alaska’s
telecommunications future in the
brave new competitive world. Un-
doubtedly, various changes in state
law will be necessary to accommodate
the evolving marketplace.

New technologies and competitive
services will significantly affect the
wayinformationisdelivered in Alaska
- and the price that consumers pay for
these services. Enhanced telecommu-
nication services have the potential to
dramatically change education, rural
health care, government service and
the way we do business in Alaska.
Information technology and telecom-
munications are also explosive areas
ofentrepreneurial activity which offer
the potential to create jobs.

On a somewhat more prosaic level,
litigators will be amused to know that
bulletin board defamation suits have
arrived. An American journalist is
being sued for comments he posted on
the Internet. In the United Kingdom,
a nuclear physicist is suing an aca-
demic based in Geneva for statements
allegedly made over the Usenet. So it

goes-on the information highway.
Reprinted with permission of Alaska Business
Monthly for which the author has written a
regular column on legal matters of interest to
the business community since 1986.

Continued from page 9

In full presence of the jurors, coun-
sel, the court, and reporters, I rock-
eted to my feet, proclaiming loudly to
my client that a Fifth Amendment
privilege existed — just like in the
movies, even though my clientwasnot
Italian, lacking the looks, accent and
hair.

Thejudge promptly announced that
arecess was in order, whereupon cer-
tain of the more intelligent jurors be-
gan to look for playground toys.

The court, counsel, defendant, and
witness remained in the courtroom to
hash outthe liturgy to follow. Thejury
wasexcused. Eventually, questionsand
answers were worked out and objec-
tions choreographed. Almost a legal
Bruce Lee movie. But not quite.

Duringthe choreographing process,
1 was allowed the dubious honor of
sitting at the defense counsel’s table. I
evenhad amicrophone shovedin front
ofmein response to the clerk’s predict-
able glares.

After the question and answer ses-
sion, it came times for the defense
counsel to put certain objections on
record. He did a reasonably good job,

but forgot that he was sitting nextto a
“legal co-dependent.” .

It quickly became obvious to me, in
true Groberesque fashion, thatI could
do the job better. So I whispered a
couple zinger objections at him to give
to the court.

Considering the fact that no one
could hear me before, thus causing me
to virtually have to eat the obnoxious
court microphone, I was amazed,
startled, and astounded when both
the court and the district attorney, as
if on cue, told me to be quiet!

Ilooked around the desk, thinking
that I had finally located a bug, thus
explaining how I had lost so many
caseS the past. Yet, none was present,
although I did see remains of a few
mosquitoes from last summer
squashed against the formica.

“Perhaps,” I thought “this court-
room was built by the same contractor
who did the new United States Rus-
sian Embassy."

But I didn’t have time to verify this
idea.

Try as I might to keep my thoughts
to myself, my lips wouldn’t obey. An-

January 1

_transfer to inactive stat

other objection compulsively slipped
out.

The D.A. promptly, in a fashion
reminiscent of little red-headed kids,
tattled on me, to the court.

1 was reminded again to be quiet.

"But, what about his constitutional
safeguards?!" My subconscious bel-
lowed. Fortunately, my lips remained
immobilized.

"Don't fail me now, lips," I thought
in inimitable Bill Cosby fashion.

Sensing a leak, I promptly placed
my hand over my mouth, causing eye-
brows to raise by both the D.A. and
judge, who could not miss my futile
attempt to quell vocal exhaust. The
strain upon me was quite taxing, and
Ileaned closer to the defense counsel,
seeking moral support! Then it hap-
pened. : ‘

Soft sputtering emanated from be-
hind my clasped mouth. True, it may
have sounded like a whisper or maybe
even somewhat similar to phrases ut-
tered in the courtroom, but I can as-
sure you that it was unintelligible to
the defense attorney, since he obvi-
ously missed the opportunity for a
great objection.

1 frantically began to search for
paper and pen — just so I could draw
some pictures and write down some
favorite poetry. Consider this jewel,
which often sets me at ease:

My client has taken the chair.

The D.A.’s questions aren’t fair.

It’s clear on this day :

We'veunexcused hearsay.

Dammit, object, 'm losing my hair!

About then, the matters for “the
recerd” concluded and I was unabie to

jot down my missives. The jury re-
turned to the courtroom after having
coffee and tea while I remained ex-
pectantly at the defense counsel'stable,
poised to give my orchestrated objec-
tions at the proper moment.

About then, the D.A. asked to ap-
proach the bench. The court granted
the request and the D.A. and the de-

fense counsel shuffled forward. A dis-

cussion occurred at the bench, during
which it appeared that both the D.A.
and defense counselhad finally reached
agreement on something in this hotly
contested case.

Meanwhile; I was proud, having
been entrusted to"man..." (pardon me.
..) “person” the defense counsel table
by myself. It was at that time the court
actuallyrecognized my presence, even
though I had earlier been told that I
hadn't even made an appearance in
the courtroom. Hallelujah! My iden-
tity crisis was over. I also was asked to
approach the bench.

I eagerly went to the front of the
courtroom, ready to participate ac-
tively in the proceedings which had
frustrated me earlier.

“Mr. Satterberg,” the court quietly
advised, "both the D.A. and the de-
fense, as well asthis court, have agreed
that you no longer need to sit at the
defense counsel’s table during exami-
nation of your client. You can make
shjections kaewn fram the back of the
sourtroom well encagh, we're sare.”

LR *he cold wet pave-
ment oi coneke avtliaiy Giu feel better
than the commercial grade carpeting
of thae oharstigg,
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Pradell and Associatesis alaw firm

which began in Anchorage in 1993.
Steven Pradell, a magician, owner
of Abracadabra Entertainment and
an attorney, left the firm of Birch,
Horton, Bittner and Cherot to begin
his own practice. As if by magic, the
firm began to grow, quickly expand-
ing from a one room office where Steve
practiced by himself, to a firm with
two Anchorage offices, numerous at-
torneys, paralegals and other support
staff.
Most recently, Walter Arden has
joined the firm as an associate attor-
ney. Walt became a licensed attorney
in California in 1973, after graduating
third in his class from San Francisco
Law School. In 1993 he was admitted
to the Alaska bar, where he has prac-
ticed in the areas of civil and probate
law.

The firmis pleased that Mr. Arden's
experience will benefit new and exist-
ing clients. Mr. Arden will expand the
firm's practice in the areas of Domes-

tic, Personal Injury, and Probate Law.
Mr. Arden will also practice Criminal
law. Additionally, the firm is pleased
to announce that Debra Bushey, for-
merly a secretary/receptionist and of-
fice manager at the firm, has been
promoted to the position of paralegal.
Cynthia Wicher has recently joined
the firm as a secretary and reception-
ist.
[ ]

Signe Anderson, formerly with
Bogle & Gates is now with the Com-
mercial Section of the A.G.s
office....Myles Conway, formerly
with Davis Wright Tremaine, is now
with the A.G.s office....Francine
Harbour, formerly with 1st National
Bank, is now with MecNall &
Associates...Mark Choate, Steven
Hempel, Jack Poulson and Louis
Menendez have formed the firm of
Choate, Hempel, Poulson & Menendez.

Edward Hein has relocated from
California to Juneau....Michael
Hough and Mark Kennedy have

Alaska attorney Michael D. White of the Anchorage firm of

Hartig, Rhodes,

Norman, Mahoney & Edwards assumed the chairmanship of the National High
School Mock Trial Championship, Inc. in October. White has served as a member-
at-large for the past three years and will preside over the 12th annual national
tournament scheduled for May 11-13, 1995 in Denver.

White is pictured next to a balloon baseball player figure during the May 1994
national championships in Chicago. (The national case had to dowiththe 1919 Black
Soxscandal involving "Shoeless” Joe Jackson, which explains the baseball motif.)

K

KRON ASSOCIATES
COURT REPORTING

B DEPOSITIONS
B TRANSCRIPTS
B APPEALS

ACS Certified

B CONFERENCE ROOM AVAILABLE

1113 W. Fireweed Lane, Suite 200
Anchorage, Alaska 99503
Fax: (907) 276-5172

276-3554

B HEARINGS
B MEETINGS
M VIDEO TAPING -

formed the firm of Hough & Kennedy
in Homer....Chad Holt, formerly with
Edgar Paul Boyko & Associates, has
opened his own law office...Kathy
Keek has relocated from Fairbanks to
Anchorage....Keith Levy, formerly
with Clough & Associates, has opened
his own law office in
Juneau...Weyman Lundquist, for-
merly with Heller Ehrman in San
Francisco, is now with Brooks,
McNally, et.al. in Vermont.

Susan Orlansky, formerly with
Delaney, Wiles, et.al, is now with
Young, Sanders & Feldman....Philip
Pallenberg, formerly with Batchelor,
Brinkman & Pearson, is now with the
P.D.’s office in Juneau....John
Robertson has departed the firm of
DeLisio Moran Geraghty & Zobel to
form a solo practice....Leslie David
Romo writes that he has opened his
law office in Austin, Texas, for the
general practice of law with an em-
phasis on environmental law and
litigation....Sarah Tugman an-
nounces that the firm of Tugman &
Clarkhasdissolved and shehas started
a solo practice....The firm of Rice,
Volland & Gleason has changed its
name to Rice, Volland, Gleason & Tay-
lor.

Lee Holen Law Office announces
the association of Barbara A Jones,
formerly of Colorado. Jones is a mem-
ber of the National Employment
Lawyer's Assn. The firm's practice is
limited to Employment Law.

1055

SINCE 1983

Nathan Callhan,former Kenaiand
Kodiak D.A,, along with two other
questionable, yet talented and enter-
taining attorneys, has formed the law
firm of Dunakey, Klatt & Callhan, in
Waterloo, Iowa.

®

Karen Bendler, formerly with
Stoel, Rives, Boley, Jones & Grey of
Portland, Oregon, is now with Jamin,
Ebell, Bolger & Gentry. Ms. Bendler,
who is a member of the Alaska, Wash-
ington and Oregon bars, practices in
the firm's Kodiak and Seattle offices
and focuses on corporate and employee
benefits law.

[ ]

The American Bar Association has
named Robert A. Stein, dean of the
University of Minnesota Law School,
Minneapolis, its Executive Director.
Stein will have overall management
responsibility for staff operations at
the Association'sheadquartersin Chi-
cago and its Washington, D.C., office,
overseeing a staff of more than 700
persons and a budget of more than
$100 million. Donna Willard served
on the 14-member ABA search com-
mittee.

HEIRs

MISSING & UNKNOWN

Contingency Fees to Suit (Our fees are invariably
contingent upon your complete satisfaction.)

JOSH BUTLER & COMPANY
10477 Main Street @ PO. BOX 459
New Middletown, OH 44442-0459

1-800-LOST-HEIR

_or-

(216)542 - FOUND

HEIRS LOCATED WORLDWIDE

Prompt cthical service to the Courts, Administrators,
Attorneys, Banks, Executors and other Fiduciaries

We find mine, mineral and
royalty owners, missing
shareholders, grantees and
grantors..... entitled claimants
of every kind.

We also locate lost artists,
authors, correspondents,
collectors, litigants, licensees,
witnesses to history. Almost

anyone for any good reason.

Services include: Research,
Claims, Provenance and Title
Succession, Documentation,
Forensic Genealogy.

Fax: (800) 642-0211 or (216) 542-3600
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Board of Governors meeting summary

At the Board of Governors meeting
on October 27-29, 1994, the Board of
Governors took the following action:

-Listened to presentations by mem-
bers of the Ethics Committee, Mike
Geraghty, Nelson Page and Bob
Mahoney, about whether it is ethical
for attorneys to tape record conversa-
tions without the knowledge of the
other party being recorded; after hear-
ing both sides of the issue, the Board
set this item on the January meeting
agenda;

- Adopted the ethics opinion en-
titled, “Representation of Client un-
der Disability;”

- Declined to approve a stipulation
for a public censure, pending more
analysis on why this would be the
appropriate sanction;

-Heard reports on section activities
from the following Section chairs: John
Hofer (Tax), Tom Daniel and Lee Holen
(Employment Law), Kevin McCoy
(Criminal Defense) and Susan Reeves
(Environmental/Natural Resources);

-Heard areportfrom Sandra Saville
from the Pro Bono Service Committee
and approved a committee request to
bring the 4 non-Anchorage members
to Anchorage for a day long meeting of
the committee;

- Heard the CLE report and the
recommendations of the CLE Com-
mittee; approved appropriating up to
$1500 for a CLE survey of the mem-
bership;

- Approved housekeeping amend-
ments to the Standing Policies of the
Board of Governors regarding sec-
tions;

+ Heard public comment from
Theresa Obermeyer;

- Reviewed correspondence from
Judge Holland regarding the selec-
tion of the 9th Circuit Lawyer Repre-
sentatives;

- Approved sending to the U.S. Dis-
trict Court the proposed amendment
to the local federal rules which would
impose a fee on Outside Counsel par-
ticipating in the U.S. District Court in

- Certified the results of the July
1994 exam, with 67 of the 92 appli-
cants passing, for a passing rate of 73
percent (for first time takers, the pass-
ing rate was 77 percent);

- Approved 4 reciprocity applicants
for admission; conditionally approved
2 other applicants for admission pend-
ing receipt of their fingerprint card
reports; :

- Adopted the Hearing Master’s re-
port and denied an applicant’s admis-
sion appeal;

- Approved a stipulation for public
censure and probation for one year, as
modified;

Public Service Announcement

- Approved a stipulation for a pri-
vate reprimand by the Board;

+Held ahearing on areinstatement
request; the Board declined to recom-
mend that the supreme court approve
the reinstatement at this time; they
believed that reinstatement would be
premature because all of the condi-
tions of the stipulation have not been
met; thisisnot anegative reflection on
the applicant and he is encouraged to
reapply when theconditionshavebeen
met; ;

- Approved the proposed 1995 bud-
get, with projected revenue of
$1,776,000 and projected expense of
$1,603,000;

- Approved the computer system
replacement phase-in to begin now
with estimated completion in 1996;
the board asked that with a new com-
puter system, the staffexplore options
for communications with members;

- Reviewed the issue of lawyer ad-
vertising and asked the director to
explore options for approaches with
the member who wrote the letter;

- Referred a request for an amend-
ment to RPC 7.4 to the Model Rules
Committee;

- Directed staff to draft a proposed
bylaw which would make the Model
Rules Committee a standing commit-
tee with staggered terms

- Heard a report on the Minority
Applicant Tutoring program and that
no applicants requested participation
in this program for the July 1994
exam; the Board approved continuing
the program for one more exam;

- Approved sending to the supreme
court an amendment to the bylaws
which sets the exam reapplicantdead-
lines at July 1 and

- Reviewed a letter from a member
which asked the board to establish a
policy on the sale of membership mail-
ing labels; there was no sentiment on
the board for such a policy;

- Discussed the Substance Abuse
Committeewithitschair, John Abbott,
and decided to include this committee
on the annual committee solicitation
form and have staggered terms;

- Reviewed a proposed letter for the
president’s signature promoting the
West CD-ROM membership program
and it was decided that the president
would edit the letter;

- Asked the director to follow up on
an ABACUS Data System member-
ship benefit program;

- Amended the Standing Policies to
reflect the board’s policy that financial
contributions may be given for the
swearing-in- or retirement of state-
wide or federal judges and that local
bars are encouraged to contribute for

local trial court judges;

U.S. Bankruptcy Court - District of Alaska

In September the U.S. Bankruptcy
Court for the District of Alaska sub-
mitted proposed local rule amend-
ments with amended local forms out
tothe public for comment. The amend-
ments would have become effective
November 1, 1994. Due to recent pas-
sage of the Bankruptcy Reform Act of
1994, and due to the U.S. District
Court of Alaska's proposed amend-
ments to its local rules, proposed rules
have been abrogated by this court.

After review of the Bankruptey

Reform Act of 1994, and review and
approval of the amended U.S. District
Court rules, this court will schedule
another public comment period and
submit a revised set of prosed rules for
publicinspection. Itis anticipated that
this will not be accomplished until
after January 1, 1995.

The U.S. Bankruptcy Court for the
District of Alaska local bankruptcy
rules published March 1, 1992, will
remain in full force and effect until
further notice.

- Denied a member’s request to re-
sign due to pending discipline; ap-
proved the resignation request of
Randall Weiner and the requests to
transfer from inactive to active of
Calvin (Kelly) Vance, John Holmes,

- Reviewed the status of the priori-
ties set at the August meeting plan-
ning session and suggested action on
some items;

+ Deliberated in the Disciplinary
Mattersinvolving Fred Triem and rec-

Jeanne Riley and John Cooper; ommended to the supreme court that
- Approved the August board min- he be suspended for 90 days.
utes as corrected;

First orders issued as the winds change

In the trial courts for the State of Alaska

Third Judicial District at Anchorage
ORDER

This order constitutes notice that all forcible entry and detainer cases filed
in District court, Third Judicial District ~ Anchorage, prior to March 31, 1994
will be administratively dismissed and closed as to remaining issues without
further notice on January 1, 1995. )

Upon dismissal, all exhibits, depositions and other items in the custody ofthe
court will be disposed of afterJune 1, 1995 unless claimed by parties prior tothat
date.

Any dismissals under this order will be without prejudice Parties who wish
tore-open their case may doso asa matter of right by making a request in writing
to the Clerk of Court not later than June 1, 1995.

DATED at Anchorage, Alaska this 3rd day of November, 1994.

/s/ Karl S. Johnstone
Presiding Judge

In the Superior Court for the State of Alaska

Third Judicial District at Anchorage
In the Matter of:

The Filing of Dissolutions
Where Custody of Children
is Involved.

3AN-AO-94-09

e’ Nt N N Nt N

STANDING ORDER

A committee of persons including the Presiding Judge of the Third Judicial
District, a member of the Judicial Council, a staff employee of the Judicial
Council, attorneys practicing in the area of family law, a mediation consultant,
Master of the Superior Court handling family law, the chief custody investiga-
tor, and administrative staff have determined that parents contemplating a
dissolution where custody of children is involved can better understand and
deal with their children’s needs if the parents attend a showing of a video film
of approximately 50 minutes in length. The film, entitled “Listen to the
Children,” is intended to address questions that parents with children may
have concerning the process and the effects of the dissolution on their children.
It is contemplated that this film will be shown at a designated location
approximately two or more times per week and shall be conducted by court
employees or other qualified individuals. If time permits, there may be a group
discussion period for questions and answers and further explanation of issues
raised by the film. This film and any questions and answers that may take place
after the showing is not intended to substitute for legal advice from a lawyer,
but is meant to help parents in planning for their own and their children’s
futures. Now therefore, ,

ITIS ORLERED as a condition to filing a Petition for Dissolution of Marriage
in the Third Judicial District of the State of Alaska at Anchorage by parties with
minor children, that the parties shall attend the showing of the showing of the
film “Listen to the Children” or its equivalent at a designated location within
the court building in Anchorage, Alaska. Upon the completion of the viewing
of the film, parties to the dissolution action shall be provided a certificate of
completion which, upon presentation to the Clerk’s Office, will entitle them to
file a Petition for Dissolution. = ‘

ITISFURTHER ORDERED that a party to a dissolution action must attend
the showing of the film unless the assigned judge or master excuses their
attendance. Attendance will be excused only upon a showing of good cause by
the party.

The provisions of this order become effective as of January 1, 1995.

DATED at Anchorage, Alaska this 2 day of November, 1994. :

/s/ Karl S. Johnstone
Presiding Judge
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Committee reviews lawyer discipline process

Background The system for im-
posing d1sc1plme on Alaska lawyers
who engage in professional miscon-
duct involves shared responsibilities
by the Alaska Bar Association and the
Alaska Supreme Court. The Alaska
Constitution explicitly recognizes the
existence of the organized bar and
implicitly recognizes the bar’s self-
governance and self-regulatory func-
tions. At the same time, the state
constitution delegates ultimate power
and responsibility for the regulation of
the practice of law to the Alaska Su-
preme Court. Sharing the responsibil-
ity for imposition of lawyer discipline
involves a system by which rulesregu-
lating the practice oflaw are proposed
by the bar association and then con-
sidered for adoption by the Supreme
Court. At the same time, the court has
delegated to the bar association fact
finding and administrative responsi-
bilities associated with enforcing the
bar rules and administering the disci-
pline system.

How the system functions. Dis-
cipline complaints are filed with the
bar association and are investigated
by the bar association’s disciplinary
staff headed by bar counsel, an attor-
neywhoishired bythebar association’s
board of governors. Bar counsel acts
as a prosecutor and pursues those
cases deemed worthy of formal disci-
pline proceedings. Disciplinary hear-
ings are held before area hearing com-
mittees, which are comprised of two
lawyer members and one non-lawyer
member. The area hearing commit-
tees hear the evidence and render
findings, conclusions, and recommen-
dations,which are subJ ecttoreview by
the bar association’s board of gover-
nors sitting as the discipline board of
the Alaska Bar Association. Further
review is provided by the Alaska Su-
preme Court. Only the Supreme Court
has the power to publicly censure im-
pose probation, suspend, or disbar at-
torneys for professional misconduct,
The bar association can impose lower
forms of discipline without court ap-
proval, including private admonitions
and reprimands.

Recent changes. The system of
attorney discipline has worked rea-
sonably well since statehood. Still, at
times, the case load has taxed the
resources of the bar association and
the adoption of standards for lawyer
discipline on a case-by-casebasis some-
times triggered results that at best
weredifficult toreconcile, and at worst
inconsistent, Several steps have been
taken in recent years to improve the
system of lawyer discipline and the
bar association is about the engage
another important step, which is the
purpose of this column. Of the steps
already taken in recent years, one was
enacted by the Alaska Supreme Court

Disability Status

By order of the Alaska Supreme
Court, George E. Weiss is placed on
interim disability status with the
Alaska Bar Association effective Sep-
tember 16, 1994. Under Alaska Bar
Rule 30, Mr. Weiss may not resume
practice until reinstated by order of
the Alaska Supreme Court.

Supreme Court No. S-6595
ABA File No. 1994B002

and the other by the Alaska Bar Asso-
ciation itself.

The court adopted the American
Bar Association’s Standards for im-
posing Lawyer Sanctions in 1986. The
AEA standards provided guidelines
that set forth recommended levels of
discipline for various types of miscon-
duct. Like all codifications, the ABA
Standards offered some advantages
and some disadvantages, Among the
advantages was the move towards a
system of discipline that was perceived
as being fairer, more predictable, and
less subject to case-by-case inconsis-
tency. Among the disadvantages was
the imposition of a discipline system
that is more rigid and less capable of
responding to individual nuances and
characteristics presented in discipline
cases.

The Alaska Bar Association’s ef-
forts attempted to streamline the dis-
cipline system and shorten the time
required to bring attorney discipline
cases to resolution. Towards that end,
the bar association hired additional
staffand adopted a number of policies
aimed at speeding up the discipline
process. This effort and commitment
of resources was met with consider-
able success and the bar’s backlog of
cases has been substantially reduced.

Current review of discipline
system. In 1992, the American Bar
Association produced a report by the
Commission on Evaluation of Disci-
plinary Enforcement entitled “Law-
yer Regulation for a New Century.”
This publication is available through
the Alaska Bar Association and iden-
tifies some twenty different problems
and recommendations for modifying
the attorney discipline system to meet
the current needs of the legal commu-
nity and the public. The ABA'S report
discusses a variety ofimportantissues
including the role of public members
in the discipline process, the issue of
public access to disciplinary informa-
tion, the role of the judiciary in the
regulation of the practice of law, and a
host of other issues including manda-
tory malpractice insurance and alter-
native discipline for minor miscon-
duct.

In the face of the ABA’s report and
new model rules for disciplinary en-
forcement published in 1993, Alaska
Bar Association president Daniel E.
Winfree recently appointed a commit-
tee to make a “top to bottom” review of
the system of attorney discipline cur-
rently in place in Alaska. The commit-
teeis comprised of past presidents and
board members of the Alaska Bar As-
sociation, representatives ofthe Alaska
Supreme Court, and the public. Presi-
dent Winfree’s charge to the commit-
tee was broad. He directed a full re-
view of the system. Should Alaska
move to a pure court-supervised pro-
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cess? Should the state relieve the
Alaska Bar Association from any judi-
cial aspects of the process, leaving the
bar association in the solerole as "pros-
ecutor” of discipline cases? Should ap-
peals proceed directly from area hear-
ingcommittees to the Alaska Supreme
Court? Should there be a fixed, ap-
pointed discipline panel to replace the
areahearingcommitteeshearing func-
tions or the board of governors appel-
latereview function? Should we change
the existmg system or is it presently
responsive and meeting the needs of
our community?

The committee will be meeting regu-
larly during the next several months
and hopes to have a report completed
by June, 1995. In the interim, the

committee will be soliciting comments,
thoughts, suggestions, and complaints
from all interested sources and par-
ties. Towards that end, those who
may have an interest in this area are
urged to contact the Alaska Bar Asso-
ciation at 510 L Street, Suite 602,
Anchorage, AK 99501, telephone 272-
7969, for further information about
the committee’s work. The committee
is committed to soliciting the partici-
pation and thoughts of all interested
parties and, particularly, members of
the public who, as a product of past
experience with the discipline sys-
tem, have comments, suggestions, or
concerns that merit review and con-
sideration by the committee.

Attorney Bill Bryson censured
for income tax violation

The Alaska Supreme Court has
publicly censured Anchorage attor-
ney Bill Bryson following his convic-
tion for failure to file a federal income
tax return in 1987. Bryson pleaded
guilty to the federal charge in 1993.
Bar Counsel and Bryson stipulated
that his conduct adversely reflected

on his fitness to practice law, and that
he should be censured. The Supreme
Court approved the stipulation im-
posing the discipline on September
16, 1994. The public record is avail-
able for inspection at the Bar Associa-
tion offices in Anchorage.

In the reinstatement matter
involving Kenneth J. Cusack, petitioner

Supreme Court No. S-6235
ABA File No. 1994R002
By Order of the Alaska Supreme
Court entered September 15, 1994,
Kenneth J. Cusack is reinstated to the
practice of law effective September 3,
1994,
Supreme Court Case #: 56235

Itis ordered: Mr. Cusack's petition for
reinstatement filed on July 5, 1994, is
granted. The reinstatement is effec-
tive September 2, 1994. Entered at
the direction of the Supreme Court on
September 15, 1994.

Clerk of The Appellate Courts

Thars

Circle these dates for the
1995 Alaska Bar Association
Annual Convention

ay, Friday and Saturday
May 1,712 and 13

in FAIRBANKS,
The Golden Heart of Alaska

The Alaska Judidial Conference will also be held during this week in Fairbanks
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Another view of domestic violence issue

By Marvin Clark

This letter is politically “incorrect.”
And I'm sure it will be criticized by
socially snobbish elitists who errone-
ously claim to have a monopoly on
political “correctness.”

I am agitated by the fact that our
legal system has been politicized in
certain areas where social debates boil
over into courtrooms.

When I was a small boy, I stood in
awe before the Statue of Liberty and
observed early on that our courts
claimed to keep justice in a blindfold.
There weren’t supposed to be different
standards for justice depending on
who you might be. That was 1964.
John Kennedy had been assassinated
and the countryfinally demanded that
blacks be treated equally.

But as a 41 year old lawyer, I have
now observed that sometimes there
are different standards imposed and
that justice frequently peeks from be-
neath herblindfold, because she wants
to maintain political “correctness.”
There isn’t any overt impropriety in-
volved. But the effect is the same,
because social injustice results, sig-
nificantnumbers of our hardest-work-
ing taxpayers are effectively disen-
franchised, and out on the streets the
law is put to ill repute.

Isuppose one of my biggest beefs is
that a specific class of citizen has been

singled out and targeted for prosecu-
tion in certain criminal proceedings. I
am the first lawyer to rush to court for
the benefit of any battered woman. I
agree, women should never be bat-
tered. But a recent television docu-
mentary on one of our network sta-
tions pointed out that about as many
men areseriously assaulted bywomen,
as are women by men. And this is
where I become concerned.

Granted, a lot of men don’t report
the assaults because they are embar-
rassed; but those who do are rarely
served. Their women assailants are
rarely prosecuted. Police don’t take
men’s complaints seriously, possibly
because district attorneys don’t either.
Sometimes men report police scoffing
atreported assaultsby women. “You're
a big man, you should take it.”

One day a court clerk looked over

his counter atme and I could see by his.

appearance that he was seething with
anger. Then he declared his total frus-
tration by the fact that domestic vio-
lence writs were being routinely
granted towomen likejelly beans from
the candy bowl — yet men who came
to court withidentical complaints were
almost never granted relief.

Since the O.J. Simpson case broke
news, the court clerk tells me that
domestic violence petitions against
men “areinvogue.” Domestic violence

petitions against men have increased
nearly 400 percent.

A while back, I heard about a man
whose wife stabbed him in the back
with a wood file while he slept peace-
fully in bed. He apparently made it to
the hospital, but his assailant was
never prosecuted to my knowledge.
Had their roles been reversed, he cer-
tainly would have been prosecuted
even if his wife would have refused to
lodge a complaint. The hospital would
have reported the attack and the po-
lice would have stepped in. Who cared
that it was a man stuck in the back
with a wood file? Perhaps only the
man who got stuck in the back. Men
are second class. “Billy Bob.” “Dead-
beat Dad.” Does anyone care?

In my own cases as an attorney, I
have observedsituations wherewomen
could be prosecuted for assaultinghus-
bands, children, and even torturing
an infant. In not even one of those
cases did the court, prosecutor, or po-
lice take an interest in bringing the
woman to justice. Why not? :

In a sensational case, like the
Bobbitt case, there may be prosecu-
tion. But that is a rare case. In the
Bobbitt case, the defendant actually
emerged from the courtroom in a cir-
cus atmosphere and was proclaimed a
“heroine” by political feminists for
havingbutchered herhusband’s penis

and throwingitawayin a vacant field.
If Mr. Bobbitt didn’t have an anger
problem before, he probably should
have one now. 'm sure there are pros-
ecutions of assaultive women some-
where, butin my 12 years of practicing
law I haven’t heard of very many.
And what about Abraham Lincoln?
Washesome “BillyBob” dipstick, “dead-
beat dad?” History records that even
Honest Abe was a physically abused
man. His wife, Mary Todd Lincoln,
was known to chase our former presi-
dent with a butcher knife, throw eggs
at him, attack him with a stick of
firewood, and even hit him hard with
a piece of bloody meat. She obviously
never was prosecuted for any of those
assaults, but then neither were many
men in those days, either. So at least
there was equality before the law.
Divorce attorneys typically observe
that domestic violence complaints are
routinely used as the weapon of choice
by women for springboarding to “in-
stant” custody of children and posses-
sion of family residence. Very often
husbands complain that they were hit
first. And some will say that they first
attempted to get relief through a do-
mestic violence complaint and were
denied by the court. But then when

continued on page 19

The Alaska Bar Association presents live CLE programs
in Anchorage, Juneau and Fairbanks each year. The
majority of live CLE programs are presented in Anchorage
and videotaped for regularly scheduled group video replay
in Juneau, Fairbanks, Kodiak and Dillingham.

In addition to the live CLE programs and group video
replays, videotapes of Alaska Bar CLE programs are
available for individual purchase or rental. Course mate-
rials are also available for purchase.

The Bar office only keeps a record of your attendance at
Alaska Bar Association live and video replay CLE pro-
grams, and can provide you with a copy of your CLE
credits. No CLE credits record is kept of individual rental
or purchase of CLE programs, or of attendance at CLE
programs sponsored by other organizations.

Alaska is not a mandatory CLE jurisdiction and does not
currently have any minimum continuing legal education
requirements. However, if you are a member of another

jurisdiction that has minimum CLE credits, and require a

copy of your Alaska CLE credits for another bar, please
call us.

9

Alaska is an approved provider for California Minimum
Continuing Legal Education credit.

There is a 50% registration fee credit offered to Bar
members who travel to a live CLE program via a commer-
cial air carrier.

There is a 10% discount in fees if 2 people from the same
organization register for a live CLE, and a 20% discount
if 3 or more people from the same organization register.

The CLE Program Cancellation Policy is as follows:

Registration fees minus a $10 processing fee will be
refunded to registrants who cancel 72 hours prior to

~ the program date.

Registration fees minus a $25 processing fee will be
refunded to registrants who cancel 24 hours prior to
a program. No refunds can be given for cancella-
tions the day of or after the program.

The CLE Library is open to all Bar members. Materials
are available for reference, rental and purchase. A listing
of library materials is noted below.

HERE’S WHAT YOU CAN FIND AT YOUR CLE LIBRARY!

Open 8:00 a.m. - 5:00 p.m. Mon - Fri at the Bar Office, 510 L St. Ste. 602, Anchorage.
Phone: 907-272-7469/fax 907-272-2932

¢ Convention CLE materials

e Annual Section Updates

o "Alaska Attorney Desk Manual” Series - individual publications on
selected practice areas

¢ Videotapes of CLE programs

e Audiocassettes of CLE programs (on request)
e CLE Course Materials

¢ Reference materials on substantive law areas

Tapes and materials are available for rental and/or purchase. Facilities in the Bar office are also available to review tapes and materials.
We are happy to mail tapes and materials to members outside of Anchorage.

The Bar also publishes a Library Catalog which is distributed to Bar members.

FOR CLE QUESTIONS: Please call Barbara Armstrong, CLE Director; Rachel Tobin, CLE Assistant; or Ingrid Varenbrink,
CLE Library; at 907-272-7469. Call 800-478-7878 for recorded information on upcoming programs.

EDUCATION BY THE BAR FOR THE BAR
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Supreme court slaps "'loss'' of evidence

On September 30, 1994, the Alaska
Supreme Courtissued its Opinion No.
4127 in a case titled Gary and Beverly
Sweet, Individually and as Parents
and Next Friend of their Minor Son,
JacobSweet v. Sisters of Providencein
Washington, a Washington non-profit
corporation, d /b /a Providence Hospi-
tal. et al.

This tragic story begins with the
birth of young Jacob on January 186,
1986 at Providence Hospital. Jacob
wascircumcised on January 17 and he
and his mother were discharged from
the hospital on the 18th of January.

On the 25th of January, the Sweets
called one of the defendant physicians
because Jacob was fussy and vomit-
ing. He was later admitted for obser-
vation and an attempt to treat this
localized infection and thus curb the
riskthathe wouldbecome septic. Jacob
began having seizures on Sunday,
January 26. He had a severe seizure
early in the morning on Monday the
27th, and ultimately developed brain
damage.

Jacob's experts testified that the
brain damage was secondary to hy-
poxic ischemia (reduced blood flow
coupled with reduced oxygen in the
blood supply) suffered during his pro-
longed seizure at the hospital. They
testified that the seizure was in turn
caused by the systemic bacterial infec-
tion that originated at the circumeci-
sion site. Jacob’s experts further testi-
fied that these adverse consequences
could have been avoided had his ear-
lier seizures been better monitored
and more promptly responded to.

Defense experts testified that
Jacob’s seizures, if any, did not cause
hisbrain damage. Theysuggested that
a viral infection may have been the
cause of the child’s ultimate neuro-

logic dysfunction.

A defense verdict was returned on
all issues.

Of great frustration to plaintiffs
was the fact that a number of medical
recordswere “missing”, Theseincluded
narrative nursing notes, amedication
sheet, a graphic record, and a nursing
care flow sheet for Sunday, January
26. The Sweets contended that the
missing records kept them from win-
ning their medical negligence case
and that they were entitled to a con-
clusive presumption of negligence be-
cause the records were missing. The
trial court shifted the burden of proof
toProvidence on theissues ofduty and
breach. The Supreme Court found
however, that the plaintiffs were en-
titled to a shift in the burden to Provi-
dence of proving that Jacob’s injuries
were not caused by the hospital's neg-
ligence. Id. at 14:

Just as the missing records may have im-

paired the Sweets’ ability to prove medical

negligence, they, would in the same way
impair the Sweets ability to prove a causal
connection between any negligence and

Jacob’s injuries. It is for this very reason
that a number of courts in other jurisdic-

tions have created a rebuttable presump-

tion shifting the burden of persuasion to a

health care provider who negligently alters

or loses medical records relevant to a mal-
practice claim. Id. at pages 14-15 (citations
omitted).

Ifplaintiff can show that the lack of
a record hinders plaintiffs ability to
prosecute plaintiffs claims, then the
rebuttable presumption will apply. The
opinion further seems to require that
“the essential medical records [be]
missing through thenegligence orfault
of the adverse party” Id. at 16.

In determining this question of
“fault” in the loss ofimportantrecords,
the court referred to state statutes,
state and federal regulations, and hos-
pital accreditation standards specifi-
cally intended to protect the legal in-
terests of the patient (among other
things) as establishing a duty on the
part of the health care provider to
maintain various classifications of
records. A breach of this duty is negli-
gence per se. The party losing the
evidence has the burden of affirma-
tively proving any defense to the neg-
ligence per se claim (e.g. Restatement
(2nd) of Torts § 288(A) (2) (c); Inability
to Comply). Id. at 17 and 18.

The presumption of negligence and
causation, once shifted, does not van-
ish with the introduction of contrary
evidence. Instead, the burden of proof
isirrevocably shifted to the defendant
to prove by a preponderance that the
defendant was nonnegligent and/or
that its acts were not a legal cause of
the damages complained of. Id. at 19
and 20.

Theimplications ofthe court’shold-
ing were summarized as follows:

As a practical matter, then, the jury must

first assess Providence’s excuse for the lost

records. If Providence does not establish

that its loss of the records was excused, the
Jjury instructions must reflect that the bur-

Another view of domestic violence

den remains on Providence to affirmatively
disprove medical negligence and causation.
If, on the other hand, the jury is satisfied
that Providence’s failure to maintain the
proving that the defendants committed
medical negligence, and that such negli-
gence legally caused Jacob’s injuries. Id. at
20, 21.

The court went on to hold that the record in
the case was inadequate to establish a cause

of action for intentional spoliation..Id. at 21.

Without answering the question of
whether or not a cause of action would
be recognized in Alaska for the tort of
negligent destruction of evidence un-
der other circumstances, the court
found that the burden shifting sanc-
tion described earlier in the decision
was adequate. It declined to acknowl-
edge a cause of action under the facts
before it for negligent spoliation of
evidence. ‘

The Sweets also contended that
defendants’ failure to obtain signed
informed consent documents made
them negligent per se. The trial court
concluded that the regulations relied
upon by the Sweets did not set the
standard of care for tort liability pur-
poses. The Supreme Court reversed
because of a lack of findings by the
trial court adequate to determine
whether or not negligence per se con-
cepts properly applied to the adminis-
trative regulation in question:

Because the trial court did not adequately

investigate thisissue in an evidentiary hear-

ing, there was an insufficient factual basis
from which to conclude that the regulation

either was or was not obscure and whether
it could be fairly interpreted to set the stan-

dard of care. Id. at 25.

This important decision goes on to
address issues regarding the number
of expert witnesses that should be
allowed to testify and the extent to
which and circumstances under which
defense experts can be cross-exam-
ined using the sworn testimony of
experts not expected to testify at trial.

This opinion is well worth reading,
There is no reason to believe its hold-
ing is confined to medical negligence
cases. It will be a great assistance to
plaintiffs who are thwarted by “lost” or
“missing” evidence and gives defen-
dants an added incentive to play by
the rules.

continued from page 18

they finally defend themselves, they
find that the tables are turned — their
wivesrun to courtand the court throws
them out on the street before enter-
taining criminal prosecution on 4th
degree assault. This pattern is classic
androutine. Itdoesn’t take a lawyer to
spot it. And it’s a shame that some of
our most competent judges are stuck
driving taxicabs.

Husbands frequently complain that
their wives manufacture facts to sup-
port accusations. Surprisingly, district
attorneys are sometimes aware that
thismonkeybusinessoccurs. One pros-
ecuting district attorney from the lower
48 states told an attorney friend of
mine, “Down here we refer to the
domestic violence docket as ‘the per-
jury calendar’.”

The bottom line is true, no one
deserves to be hit, not even men. And
it grieves me to see the system deliber-
ately ignoring assaults committed by

women against men. Men may not

bruise easily, but does that make it
okay for a woman to hit aman? Court-
rooms are packed with male defen-
dants. Where are their female coun-
terparts? Don’t believe me? Then go to
court yourself and look for some. You
won't find them,
Afeministlawyeroncelooked at me
and declared, “Marvin, everyone

knows that the courts discriminate
against men, but as lawyers we aren’t
allowed to talk about it!” I asked her
“why not?” An Alaska judge who ad-
dressed acrowd of younglawyers even
entitled his presentation, “Billy Bob
wants a divorce." And another judge
once indicated from the bench that I
am a Neanderthal after I insinuated
in his courtroom that women should
be held to the same standard of con-
duct as that imposed upon men. The
judge was correct, politically speak-
ing. So where is thejustice in a system
like this? There isn’t any.

By not imposing the same stan-
dardsofbehavior on women, the courts
have intentionally interjected them-
selves as an arbiter of family disputes,
alwaysresolving conflicts favoring the
protected class. Women are allowed to
physically assault men, treat men cru-
elly and to act without any regard for
men’s feelings. Men aren’t believed to
have feelings, so the defense of provo-

cation is totally ineffective — even
when the woman strikes first and gets
hit in return. Hence, justice peeks
from beneath her blindfold to main-
tain political “correctness,” while to-
tally ignoring a very sizeable, poten-
tially politically potent, and increas-
ingly hostile, unprotected class of men.
Our men cleared most of the fields
upon which “amber” grain now waves.
Our men have willingly shed 99.99
percent of all blood sacrificed for
America since its inception. And men
also pay 80 percent of the taxes which
keep socially leftist programs afloat
for the benefit of all other classes more
politically “correct.” So, as aman, I feel
cheated and demeaned every time I
observe the inequality of men in some
of our legal proceedings. -
I do not think it is in men’s best
interest for any of us to remain silent
any longer. We are being disenfran-
chised, turned into courtroom mon-
keys, and stripped of our selfesteem as

men. This land is our land, too. We
aren’t the mongrel “Billy-Bobs” we are
portrayed to be by the socialist revolu-
tionary communications media that
presently dominates America. And it
is time we men all put our pants back
on and stand up as men fox the equal-
ity we all deserve.

—
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Thett of identity: Call it data rape

By Davip A. Szwak

Computerized information super-
highway pirates are stealing credit
reports of unknowing victims and us-
ing the stolen data to commit applica-
tion fraud. Creditors make it easy,
since they take little care in investi-
gating applications and often issue
credit tothe defraudersin the identity
of an unsuspecting victim. The de-
frauder lives in luxury on the victim's
credit, which is rapidly being - de-
stroyed. When the creditors report
unpaid chargesin the victim's identity
to credit bureaus, those victims are
often harassed and sued by the duped
creditors.

Victims describe it as "data rape"
and it could -happen to you or your
clients. You will need to know what to
do ifthat happens and this article can
help.

The Shaw Fiasco

In May, 1991, Steven M. Shaw, a
used car salesman in Orlando Florida,
used his employer's credit bureau ter-
minal to access the credit reports?! of
Stephend. Shaw, of Washington, D.C.,
and other Shaws with the name
"Steve," from national consumer re-
porting superbureaus. He obtained the
reports and began making applica-
‘tions for credit with banks, retailers
and credit card companies in the iden-
tities of the various victims named
"Shaw." Using the same terminal, he
re-accessed the reports tomonitor and
enlarge the fraud.

After ringing up over $100,000 in
credit in Stephen J. Shaw's identity
alone, a fraud analystnoticed discrep-
ancies in the victim's report when the
defrauder made application and a re-
port inquiry was made. Imagine the
shock of learning that your credit re-
ports reflect that you live in another
state, with many thousands of dollars
of debt and countless credit inquiries
due to the volume of fraudulent appli-
cations.

Further, it becomes your job to get
the duped creditors and credit bu-
reaus to delete and suppress the false
data from your reports and to warn

-future creditors. Lawsuits may be filed
against you by the duped creditors in
an attempt to collect from you, not to
mention harassing letters, calls and
visits from duped creditors, collectors
and credit bureau employees.

Stephen J. Shaw and many other
fraud victims feel theyhave been raped
by the defrauders, while being pinned
down by the creditindustry. The num-
ber of cases of theft of identity is grow-
ing exponentially.? Victims like Shaw
have begun to fight back by bringing
suits against the defrauders and the
credit industry.® The Fair Credit Re-
porting Act [FCRA] has not provided
sufficient protection to consumers and
the likelihood that Congress will pass
any law to restrict the industry ap-
pears grim.

Stevenson v. TRW: Breaking

Ground

In early 1989, John Stevenson be-
gan receiving harassing calls from bill
collectors regarding accounts opened
by adefrauderusing Stevenson'siden-
tity. After receiving his credit reports
from the various superbureaus, he
discovered about 16 fraudulent ac-
counts. He sent a dispute letter to
TRW. TRW, almost one month later,
sent Consumer Dispute Verifications
(CDV's) to the disputed account credi-
tors. CDV's are computer-generated
forms sent to the subscriber, by mail,
asking the subscriber to "check
whether the information they have
about a consumer matches the infor-
mation appearing on the consumer's
TRW credit report."

After its initial investigation, TRW

removed some of the fraudulent ac-
counts. TRW claimed that other sub-
scribers "insisted that the account(s)
was (were) Stevenson's."® A fraud
warning statement was finally added
to Stevenson's report in December,
1989 advising future inquiring credi-
tors-subscribers that Stevenson'siden-
tifiers had been used fraudulently to
obtain credit. In February, 1990, TRW
"completed” its reinvestigation and

‘claimed all fraud-related items were

deleted. Nonetheless, false data con-
tinued to appear and reappear, either
because it had never been deleted by
TRW or because TRW failed to sup-
press the item(s) in the event incom-
ing data transmissions from its sub-
scribers continued to maintain the
false, fraud-related information.

Stevenson's problems continued
and he eventually sued TRW which
resulted in a bench trial in a Dallas
federal court. The Judge awarded
Stevenson actual damages of $30,000,
attorneys' fees of $20,700, and puni-
tive damages of $100,000. On appeal,
the Fifth Circuit affirmed the compen-
satory awards but reversed the puni-
tive award, finding "willfulness" had
not been proven.

TRW was found to have violated
the FCRA in several respects.

First, TRW failed to employ "rea-
sonable procedures" to promptly
reinvestigate existing, disputed data
on Stevenson's report. Important and
separable is the fact that TRW failed
to promptly delete false data and use
data suppression measures to prevent
recapture of false data should its sub-
scribers fail to clear their internal
records and/or magnetic tape data
transmissions.

The Court also found that TRW
failed to post an adequate notice on its
reports to advise Stevenson that he
had a right to have his corrected re-
portssenttoinquiring subscribers who
received prior reports containing er-
TOTS .

Finally, the Judge found that TRW
libeled Stevenson by recklessly pub-
lishing false reports without regard to
the truth or falsity of their contents,
particularly in light of Stevenson's
complaints.

Of interest is the Court's finding
that TRW did not violate its duty to
use reasonable procedures® to assure
the maximum possible accuracy ofeach
newitem of data placed on Stevenson's
report.” TRW maintains regionally
subdivided databank(s) and its sub-
scribers forward magnetic tape and
other data transmissions which are
fed directly into the input device. The
incoming data bears consumer per-
sonal identification coding which is
supposed to route each item of data,
through the matching algorithm, to
the proper credit report.

The name, address and social secu-
rity number seem to be the three key
identifiers used in matching incoming
data to files.

Thus, when the defrauder used the
name "John Stevenson," with
plaintiff's social security number, re-
gardless ofthe mail dropaddress listed
or used, the resulting fraudulent ac-
count dataended upon Plaintiff's credit
reports. TRW's matching algorithm
appears to place incoming data in files
which bear any two of the three key
identifiers discussed above. This can
result in the creation of new files and/
or placement of erroneous data into
other files or into multiple, existing
files.

The Court refused to uphold the
District Court's finding that TRW will-
fully violated the FRCA, particularly
15 U.S.C. 1681i(a). This provision re-
quires a consumerreporting agency to

investigate and delete inaccurate or
unverifiable information disputed by
aconsumer within a "reasonable time"
from receipt of a dispute or notice of
error.?! TRW argued that 10 weeks or
70 days, was "reasonable" to
reinvestigate Stevenson's dispute.
Other authoritieshave suggested that
30 days is fair and " reasonable ".? In
the high-tech world today, including
electronictransmissions, telefaxes and
telephones, it seems evident that 30
days is far more than fair and "reason-
able," particularly in cases like
Stevenson, where the agencies and
their agents, the subscribers, through
their own laxity and recklessness, al-
lowed the fraud and then attempted to
place the onus on the fraud victim to
correct the matter.!

Fraud disputes should not require
excessive time to resolve. Application
fraud cases, asin Stevenson, generally
bear obvious signs that the victim had
no association with the disputed ac-
count. For that reason, alone, the ac-
count should be deleted from the
victim's reports. _

Another problem occurs where the
consumer reporting agency deletes
data, yet the data continues to "reap-
pear.” This can be caused by the
agency's failure to delete the item in
the first place, by the agency's failure
to engage the data suppression func-
tion when the data is initially deleted,
or by internal deficiencies within the
agency's computer hardware or soft-
ware which allows data recapture
when the subscriber fails to clear its
records and magnetic tapes. The
Stevenson court held that TRW was
merely negligent in allowing inaccu-
rate, deleted data to be placed back on
the report.!!

Still more disturbing is the fact that
consumer reporting agencies rely, al-
most exclusively, on magnetic tape
data transmissions from their sub-
scribers in order to update their files.
This laxity has been exacerbated in
their reinvestigation procedures.'?
While the agencies are not "strictly
liable" for inaccurate data in their
files, they bear "some responsibility"
in evaluating, assessing and investi-
gating the accuracy of information
obtained from their subscribers.”® The
Stevenson court went one step further
in placingtheburden of reinvestigation
“squarely" onthe agencies.'* An agency
must act impartially and in good faith
in carefully evaluating allinformation
and making a thorough and complete
investigation before disseminating
information to its subscribers.'® Thus,
agencies may not simply mimic their
subscribers.’® The agencies regularly
fail to comply with the FCRA man-
dates concerning reinvestigation and
security of data.

Conclusion

Technology is not out of control, but
the people making unlawful and reck-
less use of it are and that is the danger
we all face. As attorneys we must be
aware of how our laws can be im-
proved to protect the general public
while assisting industry. The con-
sumer reporting industry has long
operated behind a veil of secrecy and,
while their profits soared, our privacy
and security have undergone a steady
degeneration. We are in the informa-
tion age yet our outdated laws fit the
"horse and buggy" era.

Endnotes

1. The standard credit report contains a
vastamountofpersonalinformation, trade
line (account) information, and public
record data. The report also contains a
listing of credit inquiries and "credit scor-
ing,” which is the credit bureau's numeri-
cal assessmentofthe consumer as acredit
risk.

2.0OneofAmerica'slargest retailers main-
tains that "[N]ew application fraud con-
tinues to be the fastest growing area for
fraud losses. The number of new applica-
tion fraud incidents during 1991 was ap-

.proximately 34% above 1990 figures and

20% of all fraud losses. New application
fraud losses average $1,264 (per fraud
account) compared to $856 for all other
types of fraud loss. Fraud losses exceeded
over $3.5 million dollars in 1991 (for this
retailer alone). This figure does not take
into consideration the expense associated
with thefollow up and investigation. (par-
enthetical explanations added)."

3. See, e.g., Stephen J. Shaw, et al v.
Steven Shaw, et al, suit no. 93-874-Civ-
Orl-19, United States District Court,
Middle District of Florida (1993); Edward
F. Brock, et al v. Edward Brock, et al suit
no. H-93-0317, United States District
Court, Southern District of Texas (1992);
John Stevenson v. TRW Inc., 987F.2d 288
(5th Cir. 1993) [Tex].

4. Stevenson v. TRW, supra, at 291.

5. 1d.

6. The standard is an objective one
based on what a reasonable, prudent per-
sonwould dounder similar circumstances.
Thompson v. San Antonio Retail Mer-
chants Association, 682F.2d 509,513 (5th
Cir. 1982); Bryant v. TRW, Inc., 689 F.2d
72 (6th Cir. 1982); Cahlin v. GMAC, 936
F.2d 1151 (11th Cir. 1991).

7.15U.S.C. 1681e(b). Preparation of
acredit reportis a continuing process and
the agency'sobligation toinsure the maxi-
mum possible accuracy of incoming data
arises and begins with every addition of
data. Cf., Lowry v. Credit Bureau, Inc. of
Georgia, 444 F.Supp. 541 (U.S.D.C. Ga.
1978).

8. Stevenson v. TRW, supra, at 292.

9. Id. at 292; Boothe v. TRW Credit
Data, 768 F.Supp. 434, 438 (US.D.C.
S.D. N.Y. 1991); MIB, Inc., 101 F.T.C.
415, 423 (1983).

10. "TRW urged at trial, however, that
where fraud has occurred, the consumer
must resolve the problem with the credi-
tor." Stevenson v. TRW, supra, at 293.
Needless to say, the Court was not im-
pressed.

11. Stevenson v. TRW, supra, at 293.
Also, see Morris v. Credit Bureau of Cin-
cinnati, Inc., 563 F.Supp. 962, 968
(U.S.D.C. S.D. Ohio 1983).

12. See Stevenson v. TRW, supra, at
293.

13. Stevenson v. TRW, supra, at 293;
Swoager v. Credit Bureau of Greater St.
Petersburg, Fla., 608 F.Supp. 972, 976
(U.8.D.C.M.D.Fla.1985); Bryantv. TRW,
689 F.2d 72 (6th Cir.1982) [Mich.]; Thomp-
son v. San Antonio Retail Merchants As-
sociation, supra; Hussainv. Carteret Say.
Bank, F.A., 704 F.Supp. 567 (U.S.D.C.
N.J. 1989).

14. Stevenson v. TRW, supra, at 293.

15. Bartels v. Retail Credit Co., 175
N.W.2d 292 (Neb. 1970).

16. Supra.
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Corporate counsel
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