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Some relatively
good news

By ART PeTERSON

of num-bers isn’t all that suc-

For entertainment value, a page
cessful. However, the numbers

mentioned below indicate continued’

national and local support for provi-
sion of free legal services to poor
people, and that’s pretty exciting.
The “Partners in Justice” fund-
raising campaign for ALSC is under-
‘way in all four judicial districts. At-
torneys are .responding well, with
some individuals donating $1,000,
and the Anchorage Bar Association
donating $30,000. The target is the
value of two billable hours or $300
from each attorney, with a statewide
goal this fiscal year of $200,000. The
details of the legal services founda-
tion are not yet complete. The pur-
‘pose of 1t is to establish a dependabie
base as a future funding source.
Some additional good news, re-
lated to the PIJ campaign and judges,
is that the Alaska Commission on
Judicial Conduct has issued an advi-
sory opinion (Number 98-4) stating
that “Judges may contribute finan-
cially to The Alaska Legal Services
Corporation without violating the
Code of Judicial Conduct.” They may

be listed as contributors or they may
make anonymous contributions. The
basic point is that these contribu-
tions are for the benefit of the public
generally and for the improvement of
the system of justice by helping as-
sure access to that justice; ALSC
provides the structure for doing so.
Under the FY 99 omnibus appro-
priation bill passed by Congress in

October, the Legal Services Corpora-

tion will receive $17 million more
than in each of the last three fiscal
years. This will result in $50-some
thousand more for the Alaska Legal
Services Corporation. This is not
enough to re-open one of the offices
closed a few years ago when ALSC
sustained close to a million-dollar
cut in one fiscal year, but it is a
significant help. :
As in the past two years, the U.S.
Senate had passed a bill containing
$300 million for the LSC, and the
House passed one with $250 million.
This time, the conference committee
used the Senate figure. Unfortu-
nately, the final bill also retains the
restrictions on recipients of LSC
money, such as the one prohibiting

Continued on page 4
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1998 "Women In Alaska Law" archive closes Dec. 31

By Barsara Hoop

Throughout 1998, the Alaska

Joint State-Federal Courts Gen-
der Equality Task Force has in-
vited members of the Alaska Bar As-
sociation to submit photos, stories,

resumes, and other memorabilia to
the archive it has established on
“Women in Alaska Law.” As the De-
cember 31 deadline nears, Task Force
Co-Chairs Justice Dana Fabe and
Judge James Singleton urge mem-
bers of the Bar to send in their con-
tributions soon.

Alaska Supreme Court
reviews MCLE Rule

rently reviewing the MCLE Rule

approved by the Board of Gover-
nors and sent to the Court for consid-
eration for adoption. Barbara
Armstrong, CLE Director; Deborah
O’Regan, Executive Director; and
Steve Van Goor, Bar Counsel, made
the presentation on the MCLE Rule
to the Supreme Court on November
12 at the Court’s administrative
meeting. The Court received the

The Alaska Supreme Courtis cur--

history and background of the MCLE .

Rule, the MCLE Rules and Regula-
tions, a summary of the comments
made at the August Board meeting
concerning MCLE, and copies of the
written comments on the Rule sub-
mitted by Bar members. The Court
asked for additional materials/ar-
ticles related to the pros and cons of

MCLE. This material will be sent to
the Court by November 23 for their
review.

The Court asked about the possi-
bility of making the Alaska MCLE
Rule more consistent with the MCLE
Rules of Washington and Oregon,
and also asked about accessibility
and affordability. The Alaska MCLE
Rule could be amended to be more
consistent with Washington and Or-
egon. The MCLE Rule for Alaska as
currently written addresses accessi-
bility and affordability: it is possible
tomeet the requirement, forexample,
by attending in person (or telephoni-
cally at no charge to the member)
section meetings. ;

Bar members will be notified of
the Court’s decision regarding MCLE
as soon as it is available.

“This is an important opportunity
to create a permanent record of the
important role women have played
in the Alaska legal profes-
sion and justice system,” ac-
cording to Justice Fabe. “We
are interested in the stories
of all women lawyers-re-
gardless of how long they
have practiced, or whether they are
still practicing. All have inspiring
stories to tell.”

“We hope that the archive, once
complete, will serve as a fitting com-
memoration of the progress that has
been made to date towards gender

See

Page 14

-equality,” Chief Judge Singleton adds,

“and a reminder of the need for con-
tinued vigilance against gender bias
in our courts and legal com-
munities.” :

~ Contributions maybe sub-
mitted through December
31, 1998 to: “1998 Women in
Alaska Law Archive,” c/o
2413 Lord Baranof Drive, Anchorage,
Alaska 99517. For further informa-
tion, or to obtain a copy of the op-
tional contributions form circulated
to Bar members last Spring, please
call Barbara Hood in Anchorage at
248-7374

Alaska Bar Association
P.O. Box 100279
Anchorage, Alaska 99510

Non-Profit Organization
" U.S. Postage Paid
Permit No. 401
Anchorage, Alaska
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Bar budget: Dues and
reserves [ will Schendel

lion, and we hold reserves of $1.2
million. Dues have been set at $450/

year since 1993.

Bottom line: The Board approved

he Bar Association’s budget was re-
viewed in detail at the October 30-31
BOG meeting in Anchorage. We gave
particular attention to the Association’s re-
serve funds, and the relation they bear to
annual dues. The annual budget is $1.9 mil-

a 3% increase in the 1999 budgeted
- expense over the projected expense
at the end of 1998; approved the
policy of maintaining reserves, but

EDITOR' s

authorized a change in the invest-
ment strategy for the reserves; and
decided not to reduce dues. The rea-
sons follow.

. The increase in the 1999 budget
over the 1998 budget reflects a cost-
of-living adjustment to personnel
(which, in turn, represents 53% of
our budget). We authorized no new

. programs, and made no significant

changes in existing programs. As to
our reserves, national accounting
guidelines recommend that non-prof-
its have a reserve equal to about six
months operating budget. The Bar
Association’s reserves are a little
more than that recommended
amount; but the Board felt that the
additional month’s reserves were
needed to adjust for the contingent
costs of MCLE and, in any case, were
too small for a significant refund. We
did decide, however, to authorize a

CoLumN

change in the investment guidelines
for the reserves, to permit the pur-
chase of 5-year time deposits, up from
the current 3-year cap.

Bar dues have been $450 since
1993. Back then, the Board antici--
pated that revenues would prevent
an increase in dues until 1997. To
our delight, our actual revenues have
exceeded our projections, and it now
appears that dues will not need to be
adjusted (i.e., raised) until early 2005
- that’s right, another 6 years. That
revised projection does not account
for MCLE costs, but even that addi-
tional cost should not materially af-
fect the projection. Bar dues will,
thus, stay put far beyond the expec-
tations of everybody.

The Association’sbudgetis printed
elsewhere in the Bar Rag. If you
have questions about the budget,
please contact me, any other mem-
ber of the Board, or Bar staff.

Bar Rag needs new motto:
In English, this time

[] Peter Maassen

“Requiring Government to Use En-
glish,” which is now the law of the
land. As most of you probably re-
member, the Bar Association is, by
statute, “an instrumentality of the
state,” AS 08.08.010; and, though
our more staid members may wince
to recall it, the Bar Rag is the official
publication of this instrumentality.
Hence our need for compliance.
And whatisthe offense? Dignitas,
semper dignitas — our publication’s
motto, chosen by Editor Emeritus
Harry Branson many years ago and
. emblazoned across the masthead ever
since. (Is “Emeritus” an English
word? Make that “Esteemed Former
Editor.”) The Bar Rag staff attorneys
have combed the exceptions to the
English-Only law (“international
trade, emergencies, teaching lan-
guages, court suits, criminal inquir-
ies, for elected officials to talk to
constituents or to comply with fed-
eral law”) and have concluded that
none apply. Therefore; unless we can
come up with a federal mandate that
the Bar Rag’s motto be in a foreign

(shudder*) tongue, ngnztas, semper:

Fngan,

t wasn’t long after the November 3 elec-
tion that a certain attorney who doubles
as a Republican Party factotem (I forget
which faction) called up the Bar Rag to
mention (very nicely, I have to say) the need
for compliance with Ballot Measure No. 6,

dignitas has got to go. By the next
issue. Or else.

Negotiations with Ted Stevens on
the federal-mandate front have bro-
ken down. While he is willing to get
us $58.2 million in the next appro-
priations bill with which to build Bar
Association substations throughout
the state (“Heck, it’s just federal tax
dollars. It’s not like it’'s the Perma-
nent Fund or something”) he won’t
buck: the will of the people on this
sensitive social issue.

Thus the new Bar Rag reader con-
test: Help us pick a new motto. Sub-
missions must, of course, be in En-

glish, unless it's an emergency or

part of a criminal inquiry.
And there’s still time to respond to
a few reader letters:

Dear Editor:

~I am pleased with the appomt-
ment of Judge Walter “Bud”
Carpeneti to the Alaska Supreme
Court and would like to call readers’
attention to the ground-breaking as-
pect of it, i.e. that Alaska has never
had a justice named “Bud” before.

;%%ﬁ&ﬂﬁ&%@f%%ﬂ%W%NWW&SM%%W%W%MM*
Best wishes for a safe and festive holiday season!

My question for you, Editor, is this:
Is this a purely local phenomenon, or
does it have any nationwide signifi-
cance as well?

—Court Watcher

Dear C.W.;

An extensive WestLaw survey
(and you wondered why the Bar Rag
budget is so high) turned up no high
court justices named Bud. In testing
for sampling error, it turned up no
Buzzes, Skips, or Bucks either. There
are two justices named Budd (with
two D’s): Budd G. Goodman, cur-
rently on the New York Supreme
Court for New York County, and
Clinton Budd Palmer, who was on
the Pennsylvania Superior Court
back in 1962 (and who may still be
laboring on unpublished). A cau-
tious justice would add a D to Bud
and leave the ground-breaking to
someone else, but we rather suspect
that Justice Carpenetihasno qualms
about taking Alaska, and the coun-
try, in a bold new direction.

Dear Editor:

Speaking of ballot measures, I
can’t tell you how glad I am that
Ballot Measure No. 2, limiting mar-
riage to couples of opposn:e (or at
least different) sexes, passed, since,
as three former Mrs. Alaskas in-
formed us in television ads, the alter-
native would have destroyed tradi-
tional marriage as we know it. My
wife and I were not looking forward
to having to return all our wedding
presents and going back to live with
our parents. Are there other laws
that we could pass in the next round
to make the institution of marriage
even stronger?

—Still Married (Whew!)

Dear S.M. (W.):
A poll of the readership suggests a

law requiring all future Mrs. Alaskas
to undergo intensive marital coun-
seling, as their relationships appear
to be particularly fragile (it must be
all the touring). Senator Stevens has
promised another $13.2 million for
the counseling, as well as the use of
special counseling rooms in the
Alaska Bar Association substations.
Also, a law further defining mar-
riage as the union of a man and a
woman with a common language,
viz. English, is likely to be on the
ballot in November 1999. Watch the
roadside signs for further develop-
ments (oops, that one failed, didn’t

it).

Dmixn&Pmd duction:

 Bue Byhee & Joy Powell
Advertising Agent:

90 272 7500 « Fax279-1037
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Overwhelming “party”

My husband would have been overwhelmed with your coverage of his
death! As he had either spoken or emceed at so many retirement dinners,
he had on occasion wondered what kind of a retirement event he would
have. He never got a chance to retire, but in a way, your paper provided

“We want everybody’s old ‘law andwaistlinehaveincreased, aswell
suits’!” as shirts, shoes and ties that I no
This from Gregg Brelsford, who’s longer use. I suspect there may be

announced his
lawfirm’s coordina-
tion of a new pro-
gram to donate old
business clothes to
low-income people
who need them to
attend job inter-
views or wear to
work.

“Pacific Law Of-
fices seeks togather
up the fancy ‘court-
room’ and ‘business
meeting’ clothes
that lawyers have
outgrown or no
longer wear. Of
course thisincludes
both women and
men,” said
Brelsford, the man-
aging partner of the
firm and former
chairman of the In-
ternational Law
Section.

“I recently read
that a lawyer orga-
nized a program of
this nature in an-
other jurisdiction
and that it was a
resounding suc-
cess,” Brelsford

other members of
the Alaska bar with
‘outmoded’ ward-
robes. These clothes
have served us well.
Instead of leaving
them to hang use-
lessly in our closets,
weshould pass them
on to further serve
others who need
them.”

Pacific Law Of-
fices will coordinate
the donation of old
“law suits” through
the United Way and
other nonprofit
agencies. A cam-
paign for gathering
the “law suits” is
planned for mid to
late January 1999.

“We need about 7
weeks to organize
this effort and invite
lawyers in
Fairbanks, Juneau,
Kenai, and
Soldotna, as well as
Anchorage and else-
where, to call us to
pitch in and help,”
said Brelsford. “We
can be reached by

his “retirement party.”

Thank you.
~—Lucy Groh

Thanks

Thank you very much for the Bar Rag’s extensive coverage of my father’s
life at the time of his passing (“Cliff Groh remembered: A distinguished
path,” September-October, 1998 edition).

The package of information I provided appears to have left a couple of
misimpressions, however. First, Dad’s nomination was solicited for an hon-
orary degree from the University of Alaska, but he died before the nomi-
nation could be considered. (Those interested in making nominations
should know that the period between the nomination and the award of
the honorary degree is normally at least 18 months.) Second, my father
chaired a commission which proposed a municipal charter that was not
adopted by Anchorage voters; it was a later commission which produced
the charter that passed into law.

I would like to add one other fact that my father would have liked fellow
Bar members to know. He received high-quality medical care that added
several good months to the end of his life. Essential to that care was
Positron Emission Tomography imaging. This test—also called the “PET
scan”—is now the world’s most sensitive test for cancer and several other
diseases. It is the next generation beyond the MRI and the CT scan. Al-
though not cheap, the PET scan is the best way to determine if cancer has
spread. Knowing whether metastasis has occurred is obviously critical
information in deciding on treatment.

The PET scan technology has not yet reached Alaska, but is available at
several major medical institutions in the Lower 48. My father had the
test administered at a facility associated with the medical school at UCLA,
where the PET scan was invented. The address and telephone number

are:
UCLA Medical Center .
Ahmanson Biological Imaging Clinic

said. “After reading aboutit, [looked telephoneat907-277-61750rbyemail  Nuclear Medicine Services
in my closet and found a number of at international.law@ibm.net, he 10833 LeConte Ave.

suits that I've outgrown as my age added. Los Angeles, California 90095-6942

RULES EFFECTIVE JANUARY 15

WRITTEN FEE AGREEMENTS TO BE REQUIRED
Requires written fee agreements in all matters exceeding $500 and
the malpractice insurance coverage disclosure required by ARPC
1.4.

ARPC 1.5 effective 1-15-99

WRITTEN DISCLOSURE ON MALPRACTICE INSURANCE TO
BE REQUIRED
Requires written disclosure to client if lawyer does not have malprac-
tice insurance coverage of at least $100,000 per claimant and
$300,000 total and if coverage drops below these amounts or is
terminated. Does not apply to government or in-house counsel.
ARPC 1.4 effective 1-15-99
See page 13

SOLICITATION OF VOLUNTEERATTORNEYS

The court system maintains lists of attorneys who volunteer to accept court
appointments. The types of appointments are listed in Administrative Rule
12(e)(1)-(e)(2). Compensation for these services is made pursuant to the
guidelines in Administrative Rule 12(e)(5).

Attorneys may add their names to the volunteer lists by contacting the area court
administrator(s) for the appropriate judicial district(s):

First District: Second District:
Kristen Carlisle Tom Mize
415 Main St. Rm 318 604 Bamnette St. Rm 228
Ketchikan, AK 99901-6399 Fairbanks, AK 99701-4576
(907) 225-9875 (907) 451-9251

Third District:
Wendy Lyford
825 W. 4th Ave.
Anchorage, AK 99501-2004
(907) 264-0415

Fourth District:
Ron Woods
604 Bamette St. Rm 202
Fairbanks, AK 99701-4576

(907) 452-9201

(310) 206-7493 (telephone)
(310) 267-0227 (FAX)

Attention: Beverly Moline, coordinator

—Cliff John Groh

Atkinson, Conway & Gagnon is
currently accepting resumes for
the position of Associate Attorney.
Strong academic credentials and
writing skillsrequired. Applicants
with 2-3 years experience in prac-
tice or clerkships are preferred.
Submit resumes to 420 L Street,

[ ATTORNEY OFFICE SHARE |

1 to 3 offices plus secretarial space available to
share in welt-appointed downtown law office.
Large conference room, copier, fax and tele-
phone system use available.

Rates negotiable in range of $800 to $1,200
monthly per office, depending on office selec-
tion and level of support services.
CONTACT
KENNETH NORSWORTHY OR ROBERT BRECKBERG
EDGAR PAUL BOYKO & ASSOCIATES
711 H STREET, SUITE 510

Suite 500, Anchorage, AK 99501
& 279-1000 )
YOUR SENIOR CLIENTS CAN
WIPE OUT DEBTS AND STOP LUMP SUMS CASH PAID

MONTHLY PAYMENTS WITH A

US GOVERNIMENT BACKED
REVERSE MORTGAGE FROM

SEATTLE MORTGAGE. www.cascadefunding.com.
CALL 1-800-233-4601 CASCADE FUNDING, INC.
(800) 476-9644

For Real Estate Notes & Contracts,
Structured Settlements, Annuities,
Inheritances in Probate, Lotteries.

FREE REFERRALS

National GLSP/referral network seeks at-
torneys to receive new clients. Must be li-
censed and maintain liability insurance.
There is no cost to participate, however,
attorneys must follow adiscounted fee sched-
ule. All law areas needed. Not an insurance
program. Call (954) 267-0445 or Fax (954)
267-9413 for information via facsimile. Visit
our website at www legalclub.com.

ExpERT WITNESS

GEORGE OCHSNER

Retired AVP Professional Liabifity Claims
with total of thirty-one years experience.
Expert Witness past 12 years basically
California and Nevada but have testified in
all courts nationwide. Insurance Good Faith,
insurance Contract - evaluation - compari-
son, Insurance Claims and fnsurance
Management Practices. Insurance Agent/
Broker Professional Liability. Arbitration of
insurance related cases.

P.0. Box 417 - Brinnon, WA 98360-0417

(360) 796-3592
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ALSC REPORT

Some relatively good news
(] Arthur H. Peterson

Continued from page 1

But, speaking of attorney fees, the
9th Circuit recently put ALSC in
position to receive a substantial fee
award in a case filed in 1986 and not
resolved on the merits until 1995 —
both events pre-dating the 1996 fee-
collection prohibition. This is the
Venetie adoption case, Native Vil-
lage of Venetie v. State — not to be
confused with the Venetie “Indian
country” case that has been so much
in the news this past year. It is sum-
marized here by Juneau ALSC At-
torney Mark Regan, co-counsel on
the case:

ALSC’s Venetie case established
that the state should honor adoption
orders issued by the tribal courts in
Venetie and Fort Yukon, and, by
implication, by the courts of feder-
ally recognized tribes throughout
Alaska, whether or not the tribes
occupied “Indian country.” This case
prompted the 9th Circuit to hold that
the Indian Child Welfare Acthad not
extinguished tribal jurisdiction over
adoptions, and prompted Judge Hol-
land to hold that Venetie was a feder-
ally recognized tribe — positions that
thé federal government and the state
have now accepted and applied to
tribes throughout Alaska. Nine years’
worth of complex motion practice,
appellate argument, and district
court trial have drawn the work of
several ALSC attorneys and will,
thanks to a September 17 decision of
the 9th Circuit, generate fees for
ALSC. More important, the case gave
two Athabaskan women and their
children, and Native adoptive par-
ents and children across Alaska, the
security of knowing that once cus-
tomary adoptions are recognized
within their own villages, they will

When the

Value of a Business ...

You need a. ..

C‘ T A Certified Valuaiion Analyss
o s

collection of attorney fees in successful litiga-
tion. Application of Alaska’s Civil Rule 82 has
been a major source of supplemental funding
for ALSC, and this restriction is having an
enormous impact ocn the ALSC budget.

be honored by outsiders.

On the state level, the governor’s
figure of $125,000 is the final one in
the state appropriation bill. Munici-
palities have also contributed again
this year: Municipality of Anchor-
age, $99,460; Fairbanks North Star
Borough, $50,000; City and Borough
of Juneau, $68,900; and Ketchikan
Gateway Borough, $20,400. Appar-

re-open the Dillingham office. We
did; it opened September 21. This
action coincides with the September
21 re-opening of the Nome office,
using money donated by Kawerak,
Inc.

Kari Robinson, of the Legal Advo-
cacy Project of the Alaska Network
On Domestic Violence and Sexual
Assault, recently received notice that
she was successful in obtaining a
federal grant that will fund four at-
torneys in Alaska. ALSC will get two
ofthem —onein Juneau and one who
will have an office in Anchorage to
serve Southcentral Alaska. The pro-
jected starting date for these attor-
neys is January 31, 1999.

The Alaska Supreme Court’s Task
Force on Access to Civil Justice (Bar
Rag, March/April 1998, page 4),
chaired by Justice Dana Fabe, isnear-
ing the end of the initial phase of its
work. The six subcommittees, plus
the “intramural” subcommittee, of
the Steering Committee have sub-

ALSC’s Venetie case established that the state should honor adoption
orders issued by the tribal courts in Venetie and Fort Yukon, and, by
implication, by the courts of federally recognized tribes throughout
Alaska, whether or not the tribes occupied “Indian country.” This case
prompted the 9th Circuit to hold that the Indian Child Welfare Act had -
not extinguished tribal jurisdiction over adoptions, and prompted
Judge Holland to hold that Venetie was a federally recognized tribe —
positions that the federal government and the state have now accepted
and applied to tribes throughout Alaska. Nine years’ worth of complex
motion practice, appellate argument, and district court trial have
drawn the work of several ALSC attorneys and will, thanks to a
September 17 decision of the 9th Circuit, generate fees for ALSC. More
important, the case gave two Athabaskan women and their children,
and Native adoptive parents and children across Alaska, the security
of knowing that once customary adoptions are recognized within their
own villages, they will be honored by outsiders.

ently, this year’s infamous SB 36 (ch.
83, SLA 1998), revising the public
school funding formula, has had an
adverse effect on the North Slope
Borough, which funds our Barrow
office; at this moment (early Novem-
ber) 'm not sure of the result.

In addition, the Bristol Bay Na-
tive Association has donated
$100,000 plus office space if we would

A Certified Valuation Analyst (CVA) 15 a Certified Public Accountant (CPA) who
has recetved specialized traming i busmess valuation. CVAs are qualified to serve
the needs of attorneys, judges, business owners, financial and insurance professtonals.

Robert Meyer, CPA, CVA
Burnett & Meyer, APC

405 W. 36th Ave., Suite 201
Anchorage, AK 99503
(907) 561-1811

(907) 562-3528 Fax

CFP, CFE, CVA, CBA

(907) 276-0457
(907) 276-1520 Fax

Jeffrey L. Johnson, CPA, CVA

1100 West Bamette Street
Fairbanks, AK 99701
(907) 4524156
(907) 452-3156 Fax

Acoredited Memnhers of

For expert business valuation services, call one of these
Certified Valuation Analysts today!

Michael R. Hanrahan, MBA, CPA,

Hanrahan & Company, P.C.
7301 Street, Suite 222
Anchorage, AK 99501

Joseph E. Whitlock, CPA, CVA

Richards Johnson & Granberry, P.C.,, CPAs  Whitlock, Carlson & Associates, APC, CPAs
4111 Minnesota Drive

Anchorage, AK 99503

(907) 561-1034
(907} 561-3216 Fax

NACVA

Kevin T. Van Nortwick, CPA,CFP, CVA
Whitlock, Carlson & Associates, APC, CPAs
4111 Minnesota Drive

Anchorage, AK 99503

(907) 561-1034

(907) 561-3216 Fax

Linda A. Rohacek, CPA, CVA
Rohacek & Associates

3340 Newcomb
Anchorage, AK 99508

(907) 338-3340
(907) 337-6378 Fax

National Association of Certified Valuation Analysts
1245 E. Brickyard Road, Swuite 110 o Sait Lake City, Utah 84106 = (801) 486-0600 » Fax (801) 486-7500

mitted their reports, the recommen-
dations of which have been discussed
and either accepted, modified, or re-
jected by the Steering Committee.
The next step will be consolidating
thesereports. The next Steering Com-
mittee meeting is scheduled for late
November, and a meeting of the full
Task Force is tentatively planned for.
after the first of the year.

CVAs specialize in:

* Mergers & Acquisitions

* Buy/Sell Agreements

¢ Bankruptcy & Foreclosure

+ Estate Planning

* ESOPs

* Sale of a Business

o Litigation Support:
—Divorce
—Partner/Shareholder

Disputes

—Disruption of Business
—Economic Loss Analysis

+ Eminent domain

= And more!

The other Supreme Court, the U.S.
one, will soon be considering the pe-
tition for certiorari in the LASH case
(Legal Aid Society of Hawaii v. Legal
Services Corporation, discussed in
the Bar Rag, March/April 1997, page
4). The plaintiffs/petitioners’ reply
brief was due the first week in No-
vember, and a ruling on the petition
is expected by the end of the month.
This is the case, in which ALSC is a
party plaintiff challenging restric-
tions in the LSC regulations as ap-
plied to activities funded with non-
federal money.

In early October, LSC President
John McKay came to Alaska for a
whirlwind tour. He was not able to
include Southeast Alaska this trip,
but he was hosted at receptions in
Anchorage and Fairbanks, and got
all the way out to St. Lawrence Is-
land. The general impression in the
legal services community seems to
be that he is doing an excellent jobin
his new post (beginning last Spring)
— both with administrative matters
and, being a Republican, with rela-
tions with Congress.

So, although there is some good
news, ALSC has by no means recov-
ered from the drastic funding cuts by
the traditional sources. The surviv-
ing legal staff and support staff are
working extremely hard to maintain
a system providing poor people with
access to justice. Please help them
by your participation in the Part-
ners in Justice campaign.

If the Partners in Justice cam-
paign is successful, it and these other
factors will help assure that more
impoverished Alaskans will receive
the legal services they need. We will
have moved a bit closer to the goal of
justice.

NOTICE OF PROPOSED
STANDARDS AND PROCEDURES
FOR DEBTOR PARTICIPATION
IN MEETINGS OF CREDITORS
BY OFFICE OF THE UNITED
STATES TRUSTEE, DISTRICT
OF ALASKA

The United States Trustee, Dis-
trict of Alaska, has proposed revis-
ing the standards and procedures
for debtor participation in meet-
ings of creditors held under title 11,
section 343.

Written comments on the pro-
posed standards and procedures are
due no later than December 18,
1998.

Address all communications on
the standards and procedures to:

Office of the United States
Trustee

Department of Justice

605 West Fourth Avenue, Suite
258

. Anchorage, Alaska 99501
ustrstee@ptialaska.net

The proposed standards and pro-
cedures may be reviewed at: State
Court Libraries in Anchorage, Ju-
neau, Fairbanks, and Ketchikan;
U.S. District Court Clerk’s Office in
Anchorage, Fairbanks, Juneau,
Ketchikan, and Nome; U.S. Bank-
ruptcy Clerk’s office in Anchorage;
or on the web at the Alaska Legal
Center page http://
www.touchngo.com/Iglentr/usdc/
usdcak.htm.




re jurors influenced by the race

of defendants? According to a

niversity of Michigan study,

‘the answer is yes. But the juror’s

race, as well as the defendant’s, af-

fects courtroom decisions, with dif-

ferent types of criminal trials affect-

ing black and white jurors in differ-
ent ways.

The study was presented earlier
this year at the annual meeting of
the Society for the Psychological
Study of Social Issues.

For the study, one of several
they’ve conducted, researchers
Samuel R. Sommers, a graduate stu-
dent in psychology, and Phoebe C.
Ellsworth, U-M professor of law and
of psychology, recruited 211 adults to
serve as mock jurors in a case of bar-
room assault by a man against his
girlfriend. About three-quarters of
those recruited were white and
about one-quarter were black. In all
versions of the case, the race of the
man and his girlfriend were differ-
ent. White and black mock jurors
were equally likely to receive ver-
sions featuring a white as a black
defendant. ;

In addition, half the mock jurors
of each race received versions that
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gave race an explicit role in the as-
sault. Before the defendant slapped
his girlfriend, one version said that
he yelled, “You know better than to
talk that way about a white (or a
black) man in front of his friends.”

The other version said that the
defendant yelled, “You know better
than to talk that way about a man
in front of his friends.”

The researchers asked the mock
Jjurors to rate how guilty the defen-
dant was and how severe they be-
lieved his punishment should be.

When the racial salience of the
crime was emphasized, white mock
jurors were not influenced by the
race of the defendant, they found,
while blacks were likely to demon-
strate same-race leniency.

Sentencing recommendations
showed a similar trend: white mock
jurors were not influenced by the
race of the defendant while black
mock jurors recommended longer
sentences for white defendants.

When race was not identified as
salient to the crime, white mock ju-
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Study probes racial bias by juries

rors gave black defendants signifi-
cantly higher guilt ratings, while
black mock jurors continued to judge
black defendants as less guilty than
white defendants.

“When racial issues arise in a
trial, white mock jurors are on guard
against the possibility of prejudicial.
feelings and maintain the appear-
ance of fairness,” Sommers explains.
“But when racial issues are not made
explicit, white jurors are lenient to-
ward the white defendant and more
punitive toward the black defendant.

“Black mock jurors, on the other
hand, do not demonstrate egalitari-
anism in any condition.”

Most white Americans are taught
to believe that racism is unaccept-
able, Sommers and Ellsworth sug-
gest, and may be motivated to deny
their prejudiced attitudes against
blacks. Black Americans, raised to be
skeptical of the egalitarian claims
and promises of white America, may
have no particular motivation to con-
ceal their anti-white sentiments.

Or, perhaps blacks are more likely

to view the legal system as inher-
ently biased. Black jurors’ concep-
tions of fairness might require that
they demonstrate a degree of same-
race leniency in order to level the
playing field for black defendants.

Nevertheless, Sommers and
Ellsworth emphasize that the find-
ings do not mean that black jurors
won’t convict black defendants, as
many prosecutors maintain.

“In spite of their tendency to cor-
rect against perceived injustice in
the legal system, black jurors still
give black defendants high guilt rat-
ings,” says Sommers. “It is also worth

-.emphasizing that white jurors—and,

by extension, white police officers
and white judges, among others—are
sometimes prejudiced in their treat-
ment of black defendants, justifying
the skepticism among black jurors
about the fairness of the legal sys-
tem-”

(The issue of Alaska Natives in
the legal system will be a CLE pro-
gram at the 1999 Alaska Bar Con-
vention — May 12-14. See conven-
tion notice page 21).

STAT{TES
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Judge certifies permanent
fund class action lawsuit

On Wednesday, October 14,

1998, Superior Court Judge
Michael Wolverton certified
a class action in the case of
Andrade v. State of Alaska,
Dept. of Revenue, 3AN-98-
3398 Civil. Under the PFD
eligibility statutes as pres-
ently written, two clasess of
people are not eligible for
PFDs.
1. Non-U.S. citizens le-
gally living in Alaska, no
matter how long they
have lived here, unless
and until they get their
“green card”, final asylee
status or final refugee
status.: ,

It often takes as long as a
year for someone to actually
get his or her work visa
(“green card.”) In addition,
many other kinds of non-U.S.
citizens can legally live in
Alaska indefinitely, without
needing a green card. Even
if you get a green card, the
PFD office does not even
start to count your residence
toward the 1-year residency
rule until you actually get
your “green card.”

Thus, for example, take a
woman from Canada who
moves to the United States

in 1996 and immediately

marries a long-time Alaskan.
She immediately applies for
her “green card,” but does not
get it until late in 1997 be-
cause of INS delays. She is
not eligible for a 1998 PFD
under current rules, even
though she has lived in
Alaska with her husband for
over a year and had no plans
to go anywhere.

The PFD eligibility stat-
utes have not always worked
this way. Prior to 1988, the
PFD office looked at all non-

citizens on a case-by-case
basis to see if they could in-
tend to remain permanently
in Alaska, consistent with
their immigration status. In
1988, the Alaska Legislature
passed a version of the
present eligibility rules
against the advice of the At-
torney General’s office.

2. Both U.S. citizen and
non-U.S. citizen children
of these people are not
eligible for a PFD.

Since these non-citizens
can live in Alaska indefi-
nitely, they often have chil-
dren here. In other cases, the

children move to Alaska with

their parents. Children of
non-U.S. citizens who are
born in Alaska-are U.S. citi-
zens just like any other per-
son born in Alaska. Even
though these children have
lived here their entire lives,
they do not get PFDs be-
cause of their parents’ (legal)
immigration status.

This lawsuit does not in-
clude any illegal aliens. The
Alaska Supreme Court held
several years ago, in a case
called Cosio v. State, that il-
legal aliens could be denied
PFDs. The Alaska Supreme
Court also warned the State
in the Cosio decision that its
PFD rules were suspect as
applied to people in the shoes
of the Andrade plaintiffs.
Nonetheless, the State did
not change its rules.

This lawsuit also does not
include anyone who would
not otherwise be eligible for
a PFD for whatever reason,
such as less than one year of
residency, excessive absences
from Alaska, or disqualifying
felony convictions.

The case is now a class ac-
tion lawsuit. At the October
14th court hearing to decide
whether the suit would be
made into a class action, the
Attorney General’s office an-
nounced that it was going to
be changing the PFD rules
in response to the lawsuit.
Now, according to the Attor-
ney General’s office, anyone
with a visa category that is
not inconsistent with intend-
ing to live in Alaska will be
eligible for a PFD as long as
they meet the other qualifi-
cations. These other qualifi-
cations include the one-year
residency requirement appli-
cable to everyone. The State
has not yet issued a written
statement describing exactly
how the new rules will work.

The Court also rejected
the State’s argument that
people who either did not
apply for a PFD, or who ap-
plied and then gave up, can-
not participate in the class.
Even if you did not apply, or
applied and then gave up,
you are a member of the
class. The major remaining
issue in the case is whether
members of the class can get
PFDs for back years, and if
so, for how many years. This
will be litigated in the up-
coming weeks.

For more information on
this case, please contact Jef-
frey Scott Moeller or Marga-
ret D. Stock, attorneys for the
plaintiffs, by phone at 907-
276-1600, by fax at 907-276-
1776, by mail at the Law Of-
fices of Margaret D. Stock,
LLC, 645 G. St., Suite 201,
Anchorage, AK 99501, or by
email at jsm@akimm
law.com.

Points to ponder in PFD debt collections

By ViNncent Usera

Some points to ponder be-
fore going after those divi-
dends.

The Permanent Fund
Dividend is a powerful tool in
collections. It can be used for
any number of financial pur-
poses. It can be used to en-
force child supportorders, col-
lect judgments, pay restitu-
tion, fines, and court costs.

But to make it work for
you, you need to think about
how to use it. Simply send-
ing edicts to the Department

of Revenue may not cut it.
Some facts you need to keep
in mind:

* A PFD must be applied
for. If the person you want to
get a PFD from doesn’t ap-
ply, you won’t get it.

e The application period
closes at midnight, March 31.
Once the door shuts, it can’t
be opened again. Keep that
in mind.

¢ A child’s PFD is depen-
dent on having an eligible
Sponsor.

® 100% of a PFD can be
had to pay child support obli-
gations, restitution, or fines.

Hﬂlgps

HolidagysY

® The IRS can get 100% of
a PFD.

* 100% of a PFD is avail-
able to pay for the acts of
minors as provided at
AS 34.50.020.

® 80% is available to pay
ordinary judgments, except
those in favor of the State,
which can get 100%.

® Competing levies are
paid in the following order:

- If there is an IRS lien
against the payee:

1. From a bankruptcy
trustee

2. Child Support Enforce-
ment

3. Student loan
4. State agencies
5. IRS
6. Restitution
7. Fines
8. General judgments
9. Domestic violence debt
10. Other writs

If there is no IRS lien:

1. Bankruptcy trustee

2. Child Support Enforce-
ment

3. Restitution

4. Student loans

5. Fines

6. General judgments

7. State agencies

8. Domestic violence debt

9. Other writs

The reason for the differ-
ence is that the IRS was
willing to take a lower prior-
ity than it is entitled to. If
there is no IRS lien, then the
priorities are in the order con-
tained in AS 43.23.065.

TIMING IS IMPORTANT.

® The department begins
accepting Writs of Execution
at 8:00 am April 1.

It's first come, first served.

¢ If the person being lev-
ied against has opted for di-
rect deposit, and there is
something left to deposit, the
direct deposit instructions

‘are going to be contained on

magnetic tapes given to the
depositories. These tapes
leave the department weeks/
daysbefore the PFD payment
date. Once listed, it is diffi-
cult to change the instruc-
tions to the depository.
When doing orders con-
taining PFD payment, be
sure to include not only to
whom a PFD will be paid, but
a requirement that the per-
son apply for the PFD. It’s
probably a good idea to work
such a provision into con-

tracts and other documents
containing liquidated dam-
age provisions. If the person
doesn’t apply, you don’t get
any of the PFD.

® Where there are com-
peting applications for a
child’s PFD—as will be en-
countered often in the domes-
tic relations arena—the ap-
plication thatis accompanied
by an Order directing which
sponsoris tobe paid the PFD.
Note that the Order should
NOT direct the PFD division
tomake payment to a certain
person; it should order that
the individual named is the
proper person to make appli-
cation for and receive the
child’s PFD.

e If you're in court and
either the judge or opposing
counsel suggests some action
with regard to a PFD, and it
strikes you as possibly not
being the best way to accom-
plish the purpose, urge a call
to the PFD Division to find
out. They can be reached at
(907) 465-2323, ask for the
Chief of Operations or the
Division Director. Theyd
rather take the time to help
do it right than trying to fix
something later.
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Avoiding the Witch Doctor IME under Rule 35

By Micraer J. SCHNEIDER

INTRODUCTION

It is becoming a common practice
for defense firms to send medical/
psychological releases executed by
plaintiffs in personal injury litiga-
tion to virtually all the mental
health care providers in the state.
Whether or not plaintiff has ever
received psychiatric or psychological
care, the defense will then proceed to
argue that plaintiff hurts because
plaintiff is nuts. The contention is
followed by a request under ARCP
35 for an “independent mental
examination.” Under Alaska law,
under the majority rule, and accord-
ing to recent Superior Court author-
ity, these unwarranted intrusions
into plaintiff's privacy should not be
allowed.

ALASKA PRECEDENT PROVIDES
NO SUPPORT
FOR RULE 35 MENTAL
EXAMINATIONS

Dingeman v. Dingeman, 865 P.2d
94 (Alaska 1993) is the lead case on
this issue. The Rule 35 discussion
begins on page 98 of the opinion. Mr.
Dingeman, a medical doctor, and
thus arguably able to evaluate the
potential existence of a mental
condition, argued that his former
wife was nuts and thus unfit to
become the custodial parent of their
daughter. Id. at 98. The trial court
refused to grant Mr. Dingeman’s
request for a Rule 35 mental
examination of Mrs. Dingeman. Mr.
Dingeman raised this issue on
appeal arguing that he had “prob-
able cause to believe that a

personality defect exists” as to his
former wife and that the examina-
tion should have been ordered. The
court disagreed. Id. The court
pointed out that two prerequisites
must be met before an order may be
issued under A.R.C.P. 35 for a
mental examination:
1) The mental condition must be
“in controversy”, and .
2) Good cause must exist for the
examination. Id. 98 and 99.
Quoting Schlagenhauf v. Holder,
379U.S. 104, 118 85 S. Ct. 234, 242-
243 (1964) to the effect that mere
conclusory allegations in the plead-
ings and mere relevance to issues in
the case are not enough, but that the
movant must affirmatively show
that each condition as to which an
examination is sought is “really and
genuinely in controversy and that
good cause exists for ordering each
particular examination”, the court
denied the request. Id. at 99. As our
Supreme Court observed: :
It can be argued that the mental
health of the parents is always an
issue in child custody -cases.
However, the record provides no
evidence other than Bob’s
conclusory allegations that sup-
ports the contention that Anne’s
mental health is in controversy.
The conclusions of a spouse
involved in the custody hearing
are not sufficient to meet the
burden that the mental health of
a party is “in controversy” within
the meaning of Rule 35.
Nor did Bob present evidence
showing “good cause” for ordering
an examination. The require-
ment of good cause is not just a
formality. Rule 35 specifically
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requires good cause in order to
provide some protection for par-
ties subject to the rule. As noted
in Gasparino, “[d]iscovery of this
type is of the most personal and
private nature. The potentially
negative effects of requiring
petitioner to bear his-inner self
against his wishes are self-
evident.” Gasparino, 352 So.2d
at 935.
Id.

It should be noted that at footnote
9 on page 99 of the opinion the court
cites cases where good cause has
been shown. One of them involves a
mother in a custody matter that has
received a diagnosis of manic
depression with paranoic schizo-
phrenic possibilities. It also cites a
case that stands for the notion that,
where a plaintiff asserts mental or
physical injury, that mental or
physical injury is clearly “in contro-
versy” and the defendant is there-
fore entitled to an examination. The
interesting question is: What does it
take to assert “mental” injury? As
will be seen below, the majority rule
is to the effect that a claim for pain,
suffering, and emotional distress
does not tender Plaintiffs mental
condition “in controversy” nor pro-
vide, in and of itself, “good cause” for
a Rule 35 examination.

DEFENDANTS ARE NOT
ENTITLED TO A MENTAL
EXAMINATION OF PLAINTIFF
UNDER THE “MAJORITY RULE”

A case worth reading is Turner v.
Imperial Stores, 161 F.R.D. 89 (S. D.
Cal. 1995). In this recent wrongful
termination case an employee al-
leged damages for “humiliation,
mental anguish, and emotional
distress.” Id. at 90. The question
before the court was whether or not
F.R.C.P. 35 authorized a mental
examination of plaintiff under these
circumstances.! The Court reviewed
a few unusual cases where claims for
emotional distress alone had re-
sulted in orders for Rule 35 mental
examinations. Analyzing cases
where courts have ordered plaintiffs
to undergo mental examinations it
was observed? that these cases
involved, in addition to a claim of
emotional distress, one or more of
the following elements:

1) A cause of action for inten-
tional or negligent infliction of
emotional distress;

2) An allegation of a specific
mental or psychiatric injury or
disorder;

3) A claim of unusually severe
emotional distress;

4) Plaintiffs offer of expert
testimony to support a claim of
emotional distress; and/or

5) Plaintiffs concession that his
or her mental condition is “in
controversy” within the meaning of

Rule 35(a).

Our Supreme Court in Dingeman
relied on the U.S. Supreme Court’s
analysis of . this question in the
Schlagenhauf case. Dingeman at 99.
The court in Turner relied on

Schlagenhauf as well and, following
its analysis of the issue, concluded:

that “emotional distress” is not
synonymous with the term “men-
tal injury” as used in the
Supreme Court in Schlagenhauf
v. Holder for purposes of ordering
a mental examination of a party
under Rule 35(a), and specifically
disagrees with those few cases
holding that a claim for damages
for emotional distress, without
more, is sufficient to put mental
condition “in controversy” within
the meaning of the rule. If this
were the law, then mental
examinations could be ordered
whenever a plaintiff claimed
emotional distress or mental
anguish. Rule 35(a) was not
meant to be applied in so broad a
fashion.
Turner at 97.

For cases, in addition to those
mentioned in Turner, that stand for
the proposition that the defense
cannot invade plaintiffs privacy
through such a potentially invasive
and hurtful fishing expedition, see
Tyler v. District Court in and for the
County of Adams, 561 P.2d 1260
(Colorado 1977), and Coates v.
Whittington, 758 S.W.2d 749 (Texas
1988). For an Alaska Superior
Court case following the Alaska and
Majority Rule see Hale v. Saranillio,
3AN-96-1477 CI order of 7/7/97.

THE DEFENSE CAN OFTEN
OBTAIN WHAT IT WISHES BY
) OTHER MEANS

Finally, our State Supreme Court
quoted with approval the United
State Supreme Court’s observation
that “the ability of the movant to
obtain the desired information by
other means is also relevant”.
Dingeman at 99. The Defense can
ask plaintiff's doctors if plaintiff is
nuts. The Defense can ask orthopods
likely to perform surgery why they
are cutting on plaintiff's back when
plaintiff's problems lie between his
ears, not between his lumbar
vertebrae. The defense rarely needs
the mental examinations that are
sought. The “good cause” element is
therefore lacking, and these re-
quests should be denied.

. CONCLUSION

Defendants, in seeking Rule 35
mental examinations, are attempt-
ing to create reality, not understand
it. The Defense cannot usually show
that plaintiff has tendered his
mental condition into controversy or
that “good cause” exists for - the
examination that is sought. These
motions should therefore be rou-
tinely denied.

! The Alaska Supreme Court in
Dingeman observed that F.R.C.P. 35 is
“almost identical” to our state rule with
the same number and further that,
absent Alaska precedent on the narrow
issue, it was appropriate to “look to
federal law interpreting a similar rule.”
See Dingeman at 98 n. 6.

2 Id at 95.
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Staying the course
[J Leroy Barker

to determine if the funds had been
taken by the state, as well as the
amount, if any, of just compensation
to the client. As a result, the Alaska
Bar Foundation on July 16, 1998,
wrote the President of the Alaska
Bar stating: :

It is our unanimous recommen-
dation that we stay the course at
this time and until the Phillips
decision is finally resolved by the
U.S. Supreme Court. The Supreme
Court in its decision only deter-
mined that the interest on the
IOLTA funds was in fact, prop-
erty. The Court remanded to the
lower court to determine the ques-

tion of whether the funds had been’

taken by the state as well as the
amount, if any, of just compensa-
tion. Until these latter two issues
are resolved, we believe that it is
prudent to continue on our present
course rather than dismantle the
IOLTA program.

It is the unanimous recommen-
dation of the Bar Foundation that
the Alaska Bar Association offi-
cially advise the Alaska Supreme

know there have been some questions
raised about the IOLTA program since
the United States Supreme Court’s deci-
sion in Phillips, et al. v. Washington Legal
Foundation. The court held that IOLTA
funds were property. It remanded the case

Court, as well as all of the mem-
bers of the Bar Association, that
the IOLTA program will remain
as it presently exists until all of
the issues raised in the Phillips
decision have been resolved.
Subsequently, on September 29,
1998, William B. Schendel wrote to
Chief Justice Warren W. Matthews
stating;
Leroy Barker, President of the
Board of Trustees of the Alaska
Foundation, has notified the
Alaska Bar Association Board of
Governors that it is the Trustees’
‘unanimous recommendation that
we (the Foundation)stay the course
at this time and until the Phillips
decision is finally resolved by the
U.S. Supreme Court.’

Because the Phillips decision
speaks to a mandatory IOLTA ju-
risdiction, there is some question
as to how and whether it would
affect Alaska. Issues are still be-
ing raised nationwide concerning
this decision, and the Board of
Governors agrees with the Trust-
ees that until these issues are de-

cided, the Alaska IOLTA program
should continue as it presently
exists. ;

Wehave discussed thisissue with
Bar Counsel, and believe that for
the present, there is no need to
take any action.

On August 6, 1998, responding to
the Phillips decision, the Conference
of Chief Justices from all the states
unanimously adopted a resolution
supporting the IOLTA program.

The same issues that were raised
in the Phillips case are now before
the Ninth Circuit Court of Appeals.
The case was brought by the same
group that filed the Phillips case —
the Washington Legal Foundation.
On January 30, 1998, the Federal

District Courtin Washington granted
the Washington State IOLTA pro-
gram on the ground that they had
lost nothing as a result of IOLTA.
The court held there was no property
interest at stake. The plaintiff ap-
pealed. The San Francisco office of
Heller, Ehrman White & McAuliffe
prepared an amicus curiae brief on
behalf of the Bar Foundations of ev-
ery state in the Ninth Circuit We are
grateful to the law firm who donated
its time to IOLTA in preparing the
brief.

There is an upcoming IOLTA Con-
ference sponsored by the American
Bar Association, in Chicago. The
agenda is to address the future of the
IOLTA program. I will report to you
in my next column on the results of
the Conference.

Fax every member of
Congress for less than the
cost of a stamp per page

For those or you who want to let
our elected representatives know how
you feel. Take a trip over to new
Internet web site called The US Con-
gressional Fax Service, http:/
www.uscongress-fax.com.

This new, unique and cost-effective
way to communicate with members
of the U.S. Congress allows you to
write one letter and have it “fax mail
merged” to every member of Con-
gress. You can also choose to send
your letter to just the U.S. House or
Senate, or just the Republicans or
just the Democrats, in either all of

Congress or either party. There are
nine separate choice categories in
all.

Your letter is sent within 24 hours
using Fax Mail Merge Technology
(individually addressed and indi-
vidually faxed). You can use graph-
ics, letterheads or logos in your let-
ter. Direct Contact will address and
format your letter for transmittal.
Your name is converted into a script
signature font for you. The final fax
looks just like a regular letter signed
by you. There is a minimum charge
of $25 per fax broadcast.

Protection Society offers comprehensive ~ how to use risk reduction to reduce

Malpractice suits

risk management services. Our risk your insurance premiums.

don't appear

management experts help identify the With risk management services

out of nowhere.
IT JUST SEEMS
that way:

practices and patterns in your firm'’s from ALPS, you not only have

day-to-day activities that a better idea of what’s around the

bend, you may save money, too.
Find out ho_w‘ our highly‘

The most common reaction confidential risk management

to a professional liability suit is, services can help your firm.

“Where did that come from?” Call ALPS today.

It's no wonder. Lawsuits

1-800-FOR ALPS (367-2577)

Fax (406) 728-7416

. ~PO.Box 9169~ - . -

Missoula, MT 59807-9169
wwwalpsnet.com

can arise from mistakes

made years prior to

the suit being filed.
” g, 5t ALPS is the endorsed professional liability
insurer of the Alaska Bar Association.

==

Flir'thermore,'me mistakes

are often small things that might expose you to lawsuits. We suggest

ALPS

Attorneys Lia bility Protection Societ ¥

A Mutual Risk Retention Group

could easily have been avoided. simple, inexpensive ways to minimize

That's why Attorneys Liability the exposure. Best of all, we show you
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The Ghost of the Past, Present & Future

By Aian G. GREER

I am The Ghost of Law Practices
Past, Present and Future and I come
to “rattle my chains in your face.”

Conjure up the image of Ebenezer
Scrooge hunched over his counting
desk on Christmas Eve, grumbling
bitterly because Bob Cratchit wants
to take Christmas Day off instead of
doing what Scrooge would do —
work, work, work!

We all reject that image, don’t we?
We would never engage in such
mean-hearted and miserly conduct
in our modern day practice of law—
would we?

I beg to differ. Today, too many of
us have become Scrooges, driving
those around us like they were poor
Bob Cratchits. We look on our prac-
tices as NHL hockey games, played
in suits and ties or in high heel
shoes, except our games are in per-
petual overtime.
~ Lawyers used to be legislators, pil-
lars of the community, scout masters,
lay leaders in their churches and
synagogues and paragons of family
support. But no more. Now, by and
large, we don’t do those things. We
are too busy making money. Doing
good deeds costs us too much time
taken away from our practices.

To make my point, I'd like to share
with you the story of George (not his
real name, by the way). George was
married with two kids and the head
of a very prosperous law practice to
which he devoted every waking mo-
ment.

Then one day, his law partners told
him they were departing and taking
the firm’s practice with them, leav-
ing him with only the expensive

lease on their space. Soon thereaf-
ter, his wife declared she wanted a
divorce to marry her personal
trainer. Following this, George’s
daughter called to say she had been
admitted to the most expensive
medical school in the country. Finally,
he got a letter from his son’s psychia-
trist telling him it would cost about
$150,000 in therapy to cure the boy’s
anxiety complex and lack of self-es-
teem. It seems that George always,
always arrived at little league games
during the final inning to see his son
strike out because the lad was anx-
iously looking over his shoulder to
see if dad had finally shown up.

my father and mother, and I've never
committed adultery. Quite frankly,
I’'ve never had the time. Lord, I need
your help. 'm desperate for money
and have to win the lottery. It's my
only hope.”

George waited a week and noth-
ing happened, so he went back to
church and pleaded again: “Please,
Lord, I've got to win the lottery. I've
always given generously, but now 1
truly need your charity and help.”

Another week went by and still
nothing. So finally George returned
to the sanctuary, fell to his knees and
begged: “Please, Dear Lord, I abso-
lutely have to win the lottery, I'm

“\“\‘Wll/l K e /”///{% &

As you can imagine, George was
stunned. He had never contemplated
being alone. So, he went to his church
sanctuary the next morning to pray.
“Lord, you know I have always fol-
lowed your commandments,” la-
mented George. “I have never killed
anyone, never stolen and don’t over-
bill a minute (I think his fingers
were crossed on that one). I honor

Class “A”

What’s Better Than

Office Space?

For leasing information contact:
Gail Bogle-Munson or Bob Martin

(907) 564-2424

Class “A” Space PLUS
First Class Management!

Our buildings will attract you, but it’s our on-site building
management that will keep you happy. Our people work with
you from the very start, from the beginning stages of lease
negotiations throughout the term of the lease, including
professional space planmng, design and construction manage-
ment, tenant move-in, daily maintenance and on-going changes
in business requirements. We do everything we can to make
sure your place of business is the best it can be!

CARR
GOTTSTEIN
PROPERTIES

desperate.” Suddenly the church was
filled with a booming voice that said,
“George, meet me halfway. Buy a
ticket.”

The message for us as attorneys
is clear: We have to meet life half-
way, and too few of us are doing that.
We've got to buy a ticket, so to speak.
It does no good for us to grumble that
we don’t have time to do the things
we enjoy, complain about our quality
of life and bemoan our disenchant-
ment with the practice of law.

Most of the lawyers I know are
running as hard as they can go, pil-
ing up professional accomplish-
ments, vacation homes, cars, boats
and other “trappings of success”. But
they are too busy to enjoy them.
Nonetheless, they are sure that if
they can just add that next glitter-
ing award or expensive bauble to
their lives, they will finally be happy.

But what these lawyers are really
doing is building up walls that sepa-
rate them from the only thing that
truly matters — family and friends.
I am constantly amazed when I
watch our brothers and sisters at the
bar demand unbelievable sacrifices
from those closest to them— spouses,
children, family, friends and fellow
law partners — all in the name of
their own personal success, but not
their happiness.

Why are we so desperate to win
the approval of strangers or clients
who will forget us tomorrow when
we are no longer of any use to them?
Too many attorneys are living their
lives backwards. It’s time to change
what we put first.

Hclpg

HolidaysY

Iwas impressed by a definition of
success I read in an interview of ac-
tor Ralph Fiennes of “Schindler’s
List” and “The English Patient” fame.
He was asked, “Don’t fame and suc-
cess isolate you from what you were
before and those you love?” “No”, he
said. “I call people successful not be-
cause they have money or their busi-
ness is doing well, but because as
human beings they have a fully-de-
veloped sense of being alive and en-
gaged in a lifetime task of collabora-
tion with other human beings —
their mothers and fathers, their fam-
ily, their friends, their loved ones, the
friends who are dying, the friends

who are being born.

“Success.” He went on emphati-
cally. “Don’t you know, it is all about
being able to extend love to people?
Really, not in a big capital letter
sense, but in the everyday, little by
little, ‘task by task, gesture by ges-
ture, ‘word by word. way.”

I don’t think we as lawyers are do-
ing that. Like Willie Loman in
“Death of a Salesman” — a man
whose whole life depended on his
next sale and was lost without it —
we have let our sense of success be
dependent on our next client, our
next win, when it should be based
on our family, friends and what we
do for others in our communities.

Our next client, while important
in the economic sense, does not have
to define us as a person, as so many
lawyers seem to believe. Clients de-
serve our loyalty and best profes-
sional services, but not the sacrifice
of the well-being of our family, part-
ners and friends.

Most lawyers just naturally hate
change. But each of us must begin to
change and redefine what we view
as success and what we are willing
to sacrifice to achieve it. Here are
some ideas. You will have to look into
your own hearts to find others, but
you may be surprised at how easy
they are to locate if you'll just look.

First, every one of us should have
an avocation to help balance our
lives. We should be leaders outside
the bar in our communities and es-
pecially in our families’ daily lives.
Nothing makes you feel better pre-
pared for hard work than the peri-
odic absence from it. It is from fam-
ily, friends and community that you
will acquire and keep your bearings,
what I call your “moral 1Q.” As you
read this, I know you must be think-
ing, “That’s easy enough for him to
say, but where do I get the time?”
Make the time! It’s there if you want
it to be.

One other suggestion that may
help many of you is to realize that
perfection is a disease. Give it up. We
spend a great amount of time get-
ting something 98% perfect. I guar-
antee you it takes twice as much
time to move from 98% to 100% per-
fection. The only difference is you.
You'll be amazed at how much time
you buy yourself if you are willing
to say 98% perfect is good enough.
And your clients will truly love the
reductions in their hourly bills. Suc-
cess that over-bills our clients, that
sacrifices, consumes or harms those
we love is an unacceptable defini-
tion.

Finally, don’t lose sight of what is
going on around you with those you
love— with what is important. In a
world where everything in morals
and life seems to be shifting toward
tones of gray — especially lawyer
gray — let us all strive to be vibrant
primary colors, first to our families,
then to our friends and community,
and finally to our clients.

Alan G. Greer is in private prac-
tice'in Florida.



Overall revenue and expense budget for

the Alaska Bar Association for 1999.

1999 REVENUE BUDGET

$1 921.000 that Attorney X failed to obtain a court order in a child
’ ’ support matter which seriously delayed the client’s abil-
ity to secure past-due child support. The client also

Other (9.97%) alleged that Attorney X failed to return phone calls.
Referral (4.67%) Bar Counsel opened an investigation based on the
Convention (2.60%) client’s allegations, but Attorney X failed to provide a full

CLE (7.17%)

Admissions (10.73%)
Bar Dues (64.85%)

1999 EXPENSE BUDGET

$1 781.000 client financially and caused unnecessary stress and
It i aggravation. Attorney X violated ARPC 1.4 by failing to
communicate with the client. Attorney X violated Alaska

Other (10.01%)

BOG (3.14%)
( b) Discipline (32.79%)

Administration (22.75%) —

Referral (3.05%)

Convention (2.81%)— Admissions (9.65%) able diligence. Under Alaska case law a public censure
! can be imposed when a lawyer fails to provide a manda-
CLE (15.80%) ~ tory response to Bar Counsel under Bar Rule 22(a). In re
Minor, 658 P.2d 781 (Alaska 1983). Bar Counsel consid-
1999 BUDGET EXPENSE ered the absence of a prior discipline history and the
REVENUE/EXPENSE Admissions 171,924 clinical depression to be significant mitigators. Bar
e flf:nti:?:glf-eer?:g?:vq;gon 221-22; Cqunsel and'AttOrney X stipulatt_ed toa discipline of a
o o). Budoet Th:%aska Bar Rag 44:197 pnvafae reprimand which the Disciplinary Board ap-
REVENUE Annual Convention 50,000 phowec
Admission Fees - All 206,150 100th Anniversary Projects 0
Continuingl.egalEducation 137.800 Substantive Law Sections 12,840 2
Lawyer Referral Fees 89,800 Ethics Opinions 434
The Alaska Bar Rag 29,391 Pattem Jury Instructions 1,478 LAWYER ADMONISHED FOR VIOLATING
Annual Copvention : 50,000 ManagementSvc LawLibrary 3,764 COURT ORDER
el L ¢ AccountingSve Foundation 10,160 Attorney X received a written private admonition for
2;?2?8:;;‘:: Segione g:ggg gg:‘r’c'ja";é"c’;:tfmrs EE 868 violating a court order and advising his client to do
Pattem Jury Instructions 6.218 Discipline 584,092 likewise. The attorney represented the father in a child
ManagementSvc LawLibrary 5,024 Fee Arbitration 46.907 custody case. The father lived out of state and had
AccountingSvc Foundation 10,160 Administration 405,233 interim custody of the children. The court ordered him to
.Special Projects 0 Committees 12,579 bring the children to Alaska for trial. Attorney X moved
Membership Dues 1,245,920 Duke/Alaska Law Review 34,000 to postpone the trial. When the court denied the request,
Dues installment Fess 17,500 Miscellaneous Litigation 0 the attorney moved for reconsideration. The motion was
gg":ag':: :’;:t::eA?vl;::s 18'428 Remodeling/Moving Expense 0 pending when Father and the children were scheduled to
Labels & Copying 0.185 é%?;::::ess;l;:;n;r:iensing 503 travel to Alaska for trial. Attorney X advised his client
Investment Interest 82,000 Lobbyist 0 to stay home because he believed the court would post-
State of Alaska 0 Credit Card Fees 11,500 pone the trial. A few hours later the court denied
_Miscellaneous income 2.000 Other/Miscellaneous 0 reconsideration. At the time set for trial both the attor-
RO O R VENEE S et 21220 SUBTOTAL EXPENSE 1,781,171 ney and his client were absent. The court sanctioned
NET GAIN/LOSS 140,055 Attorney X $450 and referred the matter to the Bar

For more information or a copy of the budget detail,
contact Deborah O’Regan at the Bar office at 272-7469.

THE TIME

-.-and the National Academy
of Eilder Law Attorneys is
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Atterney Discipline

LAWYER REPRIMANDED FOR NEGLECT
The Disciplinary Board imposed a private reprimand
on-Attorney X for failing to respond to a discipline
investigation and for client neglect. The client alleged

written disclosure of all the facts pertaining to the al-
leged misconduct. Due to Attorney X’s failure to respond,
the allegations were deemed admitted. Attorney X then
acknowledged that the file had been mishandled, but
attributed the client neglect and the failure to respond to
the discipline grievance to recently-diagnosed clinical
depression.

Bar Counsel concluded that Attorney X violated ARPC
1.3 by failing to obtain the necessary court order in a
timely fashion. Attorney X’s procrastination harmed the

Bar Rule 15(a)(4) by failing to provide a written disclo-
sure of all facts and circumstances pertaining to the
alleged misconduct.

Attorney X presented medical evidence showing that
Attorney X had undergone treatment and was respond-
ing successfully to medication for clinical depression.

The ABA Standards for Imposing Lawyer Discipline
recommend that a reprimand is generally appropriate
when a lawyer is negligent and fails to act with reason-

Association.

Bar Counsel concluded that Attorney X violated ARPC
3.4(c), which prohibits lawyers from violating court or-
ders or advising clients to do so. The attorney was not
within any exception to the rule because he knew the
court’s order was valid at the time he instructed his client
not to follow it. The misconduct caused some actual
injury in the form of trial delay, although the court
ameliorated harm to the mother by giving her two weeks
of immediate visitation with the children. The court’s
$450 sanction offset aggravating factors and substan-
tially addressed the misconduct. Bar Counsel requested,
an Area Discipline Division Member approved, and At-
torney X accepted a written private admonition.

to Become a Part
0F THE FUTURE OF

ELDERLAW IS

NOW

Leading the Way.

The National Academy of Elder Law Attorneysisa
non-profit association that assists lawyers, bar associations
and others who work with clder clients and their families.
NAELA provides a resource of information, education,
networking and assistance on the following topics:

Health Care Decision Muking
Medicare
Medicaid
Living Trusts
Long-Term Care Insurance
Guardianship and Conservatorship
Age Discrimination
Estate Planning and  Probate
... and more!

For more information, contact NAELA at:
1604 N. Country Club Road, Tucson, AZ 85716-3102
520/881-4005 @ Fax: 520/325-7925

e-mail: info@naela.org.

Visit the NAELA website at: hitp://www.naela.org.
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NeEws FROM THE BAR

Board of Governors invites rules commments

The Board of Governors invites member comments con-
cerning the following proposed amendments/additions to the
Alaska Rules of Professional Conduct and the Alaska Bar Rules:

The amendment to ARPC 2.1 was
proposed by the Alaska Judicial
Council and would encourage law-
yers to advise clients in matters in-
volving or potentially involving liti-
gation of alternative forms of dispute
resolution which might reasonably
be pursued to resolve a legal dispute
or obtain a legal objective. The
amendment would be aspirational
only. :

The amendment to Bar Rule 29
would permit an area hearing com-
mittee and the Disciplinary Board
(Board of Governors) to recommend
a respondent attorney’s conditional
reinstatement to practice and pro-
vide for the Supreme Court’s author-
ity to impose conditional reinstate-
ment. The amendment also adds a
procedure for revoking conditional
reinstatement if the conditions are
not met.

Finally, the proposed Bar Rule
33.3 is the latest effort of the Board
to arrive at a definition of the prac-
tice of law for the injunctive purposes
of AS 08.08.210. This draft addresses
concerns raised by the Supreme Court
in an administrative conference on
the proposed rule held this fall.

Please send comments to: Execu-
tive Director, Alaska Bar Associa-
tion, PO Box 100279, Anchorage, AK
99510 or e-mail to alaskabar@
alaskabar.org by December 31, 1998.

ARPC 2.1
PROPOSED ADDITION TO
ARPC 2.1: ADVISOR
RELATING TO PROVIDING
ADVICE ON
ALTERNATIVE DISPUTE
RESOLUTION
(Additions italicized; deletions
bracketed and capitalized)

Rule 2.1 Advisor

In representing a client, a lawyer
shall exercise independent profes-
sional judgment and render candid
advice. Inrendering advice, alawyer
may refer not only to law but to other
considerations such as more, eco-
nomic, social and political factors,
that may be relevant to the client’s
situation. In a matter involving or
expected to involve litigation, a law-

yer may advise the client of alterna-
tive forms of dispute resolution which
might reasonably be pursued to at-
tempt to resolve the legal dispute or to
reach the legal objective sought.

BAR RULE 29
PROPOSED AMENDMENT
ALLOWING ‘
RECOMMENDATION AND

IMPOSITION OF

CONDITIONAL

REINSTATEMENT
(Additions italicized; deletions
bracketed and capitalized)
Rule 29. Reinstatement

(a) Order of Reinstatement. An>

attorney who has been disbarred or
suspended may not resume practice
until reinstated by order of the Court.
Interim suspension will end only in
accordance with Rule 26. :

(b) Petitions for Reinstate-
ment. An attorney who seeks rein-
statement will, 60 days prior to the
ending date of the suspension, or 60
days prior to the date on which (s)he
seeks reinstatement, whichever
comes later, file a verified petition for
reinstatement with the Court, with a
copy served upon the Director. In the
petition, the attorney will

(1) state that (s)he has met the
terms and conditions of the order
imposing suspension or disharment;

(2) state the names and addresses
of all his or her employers during the
period of suspension or disbarment;

(3) describe the scope and content
of the work performed by the attor-
ney for each such employer;

(4) provide the names and ad-
dresses of at least three character
witnesses who had knowledge con-
cerning the activities ofthe suspended
or disbarred attorney during the pe-
riod of his or her suspension or dis-
barment; and

(5) state the date upon which the
suspended or disbarred attorney
seeks reinstatement. An attorney
who has been disbarred by order of
the Court may notbe reinstated until
the expiration of at least five years
from the effective date of the disbar-
ment.

(¢) Reinstatement Proceed-

ings. Petitioners who have been
suspended for one year or less will be
automatically reinstated by the Court
unless Bar Counsel files an opposi-
tion to automatic reinstatement pur-
suant to Section (d) of this Rule.

Proceedings for attorneys who
have been disbarred or suspended
for more than one year will be con-
ducted as follows:

(1) upon receipt of the petition for
reinstatement, the Director will re-
fer the petition to a Hearing Commit-
tee in the jurisdiction in which the
Petitioner maintained an office at
the time of his or her misconduct; the
Hearing Committee will promptly
schedule a hearing to take place
within 30 days of the filing of the
petition; at the hearing, the Peti-
tioner will have the burden of dem-
onstrating that (s)he has the moral
qualifications, competency, and
knowledge of law required for admis-
sion. to the practice of law in this
State and that his or her resumption
of the practice of law in the State will
not be detrimental to the integrity
and standing of the Bar, or to the
administration of justice, or subver-
sive of the public interest; within 30
days of the conclusion of the hearing,
the Hearing Committee will issue a
report setting forth its findings of
fact, conclusions of law, and recom-
mendation; the Committee may rec-
ommend conditional reinstatement
under specified conditions; the Com-
mittee will serve a copy of the report
upon Petitioner and Bar Counsel,
and transmit it, together with the
record of the hearing, to the Board;
any appellate action will be subject
to the appellate procedures set forth
in Rule 25;

(2) within 45 days of its receipt of
the Hearing Committee’s report, the
Board will review the report and the
record; the Board will file its find-
ings of fact, conclusions of law, and
recommendation with the Court, to-
gether with the record and the Hear-
ing Committee report; the Board may
recommend conditional reinstate-
ment under specified conditions; the
petition will be placed upon the cal-
endar of the Court for acceptance or
rejection of the Board’s recommen-
dation within 60 days after receipt by
the Court of the Board’s recommen-
dation; the Court may order condi-
tional reinstatement under specified
conditions;

(3)in all proceedings concerning a
petition for reinstatement or motion
to revoke conditional reinstatement,
Bar Counsel may cross-examine the
Petitioner’s witnesses and submit
evidence in opposition to the petition
or in support of the motion to revoke;
and

(4) the retaking and passing of
Alaska’s general applicant bar ex-
amination will be conclusive evidence
that the Petitioner possesses the
knowledge of law necessary for rein-
statement to the practice of law in
Alaska, as required under Section
(b)(1) of this Rule.

(d) Oppositions to Automatic
Reinstatement. Within 10 days
after the Respondent files a petition
for reinstatement, Bar Counsel may
file an opposition to automatic rein-
statement with the Court and serve
a copy upon the Board and the Peti-
tioner. The opposition to automatic
reinstatement will state the basis for
the original suspension, the ending
date of the suspension, and the facts
which Bar Counsel believes demon-
strate that the petitioner should not

be reinstated.

Upon receipt by the Director of a
copy of the opposition to automatic
reinstatement, reinstatement pro-
ceedings will be initiated in accor-
dance with procedures outlined in
Section (¢)(1)-(4) of this Rule.

(e) Expenses. The Court may
direct that the necessary expenses
incurred in the investigation and pro-
cessing of any petition for reinstate-
ment be paid by the disbarred or
suspended attorney.

(f) Bar Payment of Member-
ship Fees. Prior to reinstatement,
the disbarred or suspended attorney
must pay to the Bar, in cash or by
certified check, the full active mem-
bership fees due and owing the Asso-
ciation for the year in which rein-
stated.

(g) Failure to Comply with Con-
ditions of Conditional Reinstate-
ment. If a petitioner fails to comply
with the conditions of the petitioner’s
conditional reinstatement, bar coun-
sel may move to have the conditional
reinstatement revoked and to return
the petitioner to disbarred or sus-
pended status. The motion will be
filed with the Director and served on
the petitioner. The Director will as-
sign the motion to the Hearing Com-
mittee which sat in the reinstatement
matter under Section (c)(1).

The Hearing Committee will
promptly schedule a hearing to take
Pplace within 30 days of the filing of
the petition; atthe hearing, Bar Coun-
sel will have the burden of proving by
clear and convincing evidence that
the petitioner has not met the condi-
tions of the petitioner’'s conditional
reinstatement; within 30 days of the
conclusion of the hearing, the Hear-
ing Committee will issue a report
setting forth its findings of fact, con-
clusions of law, and recommenda-
tion; the Committee will serve a copy
of the report upon Bar Counsel and
the petitioner, and transmit it, to-
gether with the record of the hearing,
to the Board; any appellate action
will be subject to the appellate proce-
dures set forth in Rule 25.

Within 45 days of its receipt of the
Hearing Committee’s report, the
Board will review the report and the
record; the Board will file its find-
ings of fact, conclusions of law, and
recommendation with the Court, to-
gether with the record and the Hear-
ing Committee report; the matter will
be placed upon the calendar of the
Court for acceptance or rejection of
the Board’s recommendation within
60 days after receipt by the Court of
the Board’s recommendation.

BAR RULE 33.3

DEFINING THE PRACTICE OF
LAW IN ALASKA FOR
THE INJUNCTIVE PURPOSES
OF AS 08.08.210

Section 1.

UNAUTHORIZED PRACTICE OF
LAW PROHIBITED. ]

No person may practice law in the
State of Alaska, unless that person is
an active member in good standing of
the Alaska Bar Association.

Section 2.

“PRACTICE OF LAW” DEFINED.

" For the purposes of AS 08.08.210,
the practice of law includes'any act,
other than that excluded by Section 3
of this Rule, whether performed in
court, an office or elsewhere, includ-
ing; but not limited to:

Continued on page 13
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Board of Governors acts on 20+ items

At the Board of Governors meeting on October 30 & 31, 1998,
the Board took the following action:

¢ Certified theJuly 1998 bar exam
results; there were 68 applicants of
which 45 passed for a passing rate of
66%; first time takers had a passing
rate of 75%.

e Certified eight reciprocity appli-
cants. '

¢ Approved a Rule 43 waiver for
Nikole Nelson to work as an attorney
for ALSC.

® Adopted changes in the invest-
ment policy of the Board’s Standing
Policies to allow for a maximum per-
mitted maturity of investments to 5
years; and to provide for an annual
review of these policies at the Octo-
ber meeting.

¢ Discussed whether to support
Lexis’ proposal to the Legislature to
publish the Bar’s ethics opinions; al-
though the Board believes the opin-
ions should have the widest possible

dissemination, they decided to take
no action on Lexis’ request.

® Approved a stipulation for a
private reprimand.

* Tabled until the January Board
meeting an ethics opinion on the pro-
priety of a municipal attorney advis-
ing a quasi-judicial agency when an-
other municipal attorney represents
the municipal government appear-
ing before the agency.

e Approved the new format for the
bar dues notices.

* Voted to accept credit cards for
Bar Association transactions, includ-
ing bar dues.

¢ Asked that a notice be putin the
Bar Rag asking lawyers to submit
superior court opinions for the on-
line database.

» Voted to set up a lawyer referral
page for landlord-tenant cases on the

Bar Association’s website. Lawyers
currently on the Lawyer Referral Ser-
vice panel will be asked if they want
to be listed on the internet for an
additional flat annual fee.

¢ Voted to publish ARPC 2.1 (re
attorneys advising clients about
ADR.)

* Adopted the 1999 Budget.

e Approved the request by the
Civil Justice Task Force for up to
$7500 for airfare and copying for a
winter meeting of the Task Force at-
large.

® Referred ARPC 3.6 on trial pub-
licity back to the ARPC committee.

® Voted tosend ARPC 7.4 on fields
of practice to the supreme court.

¢ Voted to publish Bar Rule 29 on
conditional reinstatement.

* Voted to send the technical
changes to Bar Rule 40 to the Su-
preme Court.

® Amended the Bylaws to change
“special” to “emergency” meetings,
updated the references to communi-
cation methods and provided for a

Proposed rules: Practice of law

Continued from page 12

(a) holding oneself out as an at-
torney or lawyer admitted to practice
in Alaska;

(b) providingadvice, for compen-
sation, as to the legal rights and
duties applicable to the specific cir-
cumstances of any person;

(¢) appearance in or conduct of
litigation or performance of any act
in connection with proceedings, pend-
ing or prospective, for compensation,
before any court;

(d) preparation of pleadings and
other documents, for compensation,
to be used in legal proceedings;

(e) preparation of documents
and contracts, for compensation, by
which legal nghts are affected; or,

(f) engaging in any act or prac-
tice determined by the Supreme
Court of this state to constitute the
practice of law.

Section 3.

EXCEPTIONS TO DEFINITION OF
PRACTICE OF LAW.

The following acts shall not con-
stitute the practice of law for the
purposes of Section 2 of this Rule:

(a) acts performed for and on
behalf of oneself as an individual or a
family member;

(b) acts performed by a parale-
gal or other non-lawyer assistant
under the supervision and control of
an attorney, and who is both legally
and ethically responsible for the acts
of the paralegal or nonlawyer assis-
tant and who is (i) admitted to prac-
tice in this state or (ii) excepted from
the operation of this rule by 3() of
this rule;

(c) acts performed pursuant to
the authority and in accord with the
provisions of Alaska Civil Rule

81(a)2) and Alaska Bar Rules 43,
43.1,44, and 44.1;

(d) acts described in 2(d) of this
rule when performed in the regular
course of a business or non-profit
organization having a primary pur-
pose other than the performance of
those acts, provided the acts are lim-
ited to the completion of forms
adopted by the court system for use
by nonattorneys or standardized
forms prepared or reviewed by coun-
sel;

(e) acts described in 2 (b) and (e)
of this rule when performed in the
regular course of a business, associa-
tion, labor organization or non-profit
organization having a primary pur-
pose other than the performance of
those acts;

(f) actsdescribedin 2 (b) and (d)
before administrative agencies when

The Board of Governon

Conduct 1.7(a)

van! or additions to the following rules will take
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but are also available from the Bar office.
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uniform three day notice prior to the
meeting.

¢ Amended the Standing Policies
to limit listing contributions on dues
notices to ALSC and the Bar Founda-
tion.

® Considered a draft of a sexual
harassment policy and tabled fur-
ther review until the January meet-
ing.

® Decided to redraft a proposed
Client’s Bill of Rights and bring back
before the Board atthe Januarymeet-
ing.

® Voted to publish Bar Rule 33.3
on the unauthorized practice of law.

* Suggested that staff publish a
reminder in the Bar Rag of the sig-
nificant amendments to the Bar Rules
becoming effective January 15, 1999,

¢ Voted to form an Ad hoc Internet
Committee to set policies and pa-
rameters for the Bar’s website.

® Approved payment of a Law-
yers' Fund for Client Protection claim
in the amount of $3,386.35.

they are specifically authorized by
Supreme Court rule, statute, admin-
istrative regulation, or ordinance;

(g) acts performed by a court-
appointed guardian, conservator,
guardian ad litem, cultural naviga-
tor, participants in a Youth Court
program or agovernmental employee
provided that such acts are part of
the duties of such person and such
employee is designated to perform
such acts by the Commissioner or
Executive Director of the agency to
which such employee is assigned;

(h) acts performed by a public
official as part of the duties of that
official,

(1) acts described in 2(b) and (d)
when performed without compensa-
tion by an incarcerated person for
another incarcerated person.

() acts described in 2(a) - (f)
when performed by an attorney au-
thorized to practice law in another
jurisdiction provided that such attor-
ney (i) does not represent himself or
herself to be a member of the Alaska
Bar Association and (ii) does nothave
his or her principal place of business
in Alaska. Attorneys not licensed in
Alaska must comply with Civil Rule
81 when applicable.

(k) acts described in 2(b) and (e)
when performed by a mediator in the
course of a mediation.

. Section 4.
REMEDIES FOR UNAUTHORIZED
PRACTICE OF LAW.

The Attorney General, the Alaska
Bar Association or any affected per-
son may maintain an action for in-
junctive relief in the superior court
against any person who performs any
act consisting or which may consti-
tute the unauthorized practice of law
within the provisions of this Rule.
The superior courts may issue tem-
porary, preliminary or permanent
orders and injunctions to prevent and
restrain violations of this Rule, with-

" out bond.

Section 5. DEFINITION.

The term “person” as used in this
Ruleincludes a corporation, company,
partnership, firm, association, orga-
nization, labor union, business trust,
banks, governmental entity, society,
or any other type of organization, as
well as a natural person.
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Pioneer magistrate dies in Washington

ister Joan (Betty Ann)
SHelm, age 88, was born
July 24, 1910 in Tulare,
CA to Ralph D. Helm and
Alma Nettie Zumwalt, both
born in California of early
Gold Rush days pioneer set-
tlers. She graduated from
UC Berkeley in 1932 with a
BA degree in psychology.
In 1935 she be-
came Personnel

a Roman Catholic and was
baptized in 1950. Eleven
years later she answered
another call. She entered
monastic life at St. Placid
Priory in 1961 and professed
her vows as a Benedictine on
January 5, 1963. She taught
at St. Placid High School in
Lacey, Visitation School and

Prison in Purdy. For the past
seven years she served the
people of St. Nicholas Parish
in Gig Harbor. After a brief
hospitalization in March,
1998, she was cared for at
Providence Mother Joseph
Care Center in Olympia,
where she died on August 12,
1998.

Sister Joan will
be remembered for

Director with the
War Department,
Port of Embarka-
tion, CEO of the
eleven western
states, and in 1939
she was sent to
San Francisco
with representa-
tives from other
nations to begin

her spirit of adven-
ture, the stories of
her varied life expe-
riences and her en-
ergetic, bold manner.
In spring and sum-
mer she grew beau-
tiful wildflower gar-
dens wherever she
lived, and in fall and

the establishment
of the United Na-
tions. In 1946 she was ap-
pointed a United States
Magistrate, Third Judicial
District Federal Courthouse
in Cordova, Alaska.

During her time in Alaska
she felt God’s call to become

St. Ann’s School in Tacoma,
and All Saints School in
Puyallup where she also
served as Principal. After her
teaching and school admin-
istration career, she minis-
tered at the State Women’s

Excerpis from

the JBA Minutes

OcCTOBER 2

Guests: Colby Smith, who
believes his accent is less
pronounced than Lach
Zemp’s.

Announcements: There
were several announcements
of people shuffling places and
jobs. Jack Chenowith is back
with Legislative Legal Ser-
vices and Steve Weaver is
now working with Debbie
Behr. Mike Barnhill is pres-
ently working out of the An-
chorage AG’s office but is ex-
pected back.

OcTOBER 9

President Zemp called the
meeting to order. A suspi-
ciously large passel of judges
was in attendance (Weeks,
Carpeneti, Rabinowitz), but
none of them treated the as-
sembled throng to any judi-
cial announcements. It was

reported that a former can-

didate for Justice
Rabinowitz’s seat had ex-
pressed his “best wishes” to-
wards Judge Carpeneti, who
interviews with the Gover-
nor on October 19. There
were no guests.

Tom Wagner, no longer a
“visitor,” announced the open-
ing of his private law office.
There was neither old busi-
ness nor new business, but
there were many more an-
nouncements. Bruce
Weyhrauch reported that
longtime Juneau lawyer and
former Juneau mayor Joe
McLean, 81 and ‘fit as a
fiddle,” had asked Bruce
among other things to dis-
tribute Mr. McLean’s internet
address, so, among other
things, he could get the Bar

minutes. The address is
j-emcl@worldnet.att.net

Art Peterson told a joke.
After considerable discussion
it was decided to adopt Jus-
tice Rabinowitz’s suggestion
that the minutes show that
the joke was “well received.”

Art Peterson reported on
last month’s Alaska Legal
Services board meeting. Con-
tributions have come in from
the Anchorage, Juneau,
Ketchikan, and Fairbanks
Bars (Anchorage’s contribu-
tion: $30,000). Thanks to
grants from two regional
Native nonprofits, ALSC has
reopened its Nome and
Dillingham offices. John
McKay, president of the na-
tional Legal Services Corpo-
ration and, at one time, a
young lawyer in Anchorage,
has been in Alaska and went
out to Gambell (went out to
the village, that is). [The
note-taker is not responsible
for this pun.] Money was dis-
cussed. The “Partners In Jus-
tice” organization will soon
be asking you for individual
contributions.

Helen Fisher, wife of
former Juneau lawyer Jamie
Fisher, has been battling can-
cer and is now in the hospi-
tal. You can write to her (and
Jamie) at 171 Farnsworth,
Soldotna 99669; President
Zemp will express the Bar’s
best wishes.

Bruce Weyhrauch, Board
of Governors member, re-
ported that because the
Alaska Bar continues to run
a surplus, partly because the
fees we charge visiting law-
yers have gone up, our Bar
dues are not likely to go up.

winter created artful
cards with her
pressings.

Preceding her in death are
her parents, her sister, Vir-
ginia Helm Hoffman and her
brother, William Ormiston
Helm.

—Submitted by James
Bendell

At least not this year. Bruce
also explained how the
Alaska Bar staff runs not
just Bar business but the
Alaska Lawyer Referral pro-
gram. Juneau’s newest pri-
vate practitioner said he
would sign up.

v OCTOBER 23

President Zemp moved
that the Vice-President be re-
sponsible for a JBA Archives
on a continuing basis. Tony
Sholty seconded the motion,
and it passed without objec-
tion, not counting the slightly
disgruntled look on Vice-
President Hazeltine’s face.
When not working on the
new JBA Archives, Vice-
President Hazeltine will be
working with Stacie Kraly to
reserve the Parkshore Club-
house for our annual Holiday
Party.

OcroBER 30, 1998

Guests: Pat Wilson, our
friendly local law librarian.
Cynthia Fellows, the state
law librarian from Anchor-
age. She’s friendly too.

Announcements: Mark
your calendars for the Holi-
day Party on December 18.
It will once again be held at
the Parkshore Condominium
Clubhouse. Please contact
Sheri Hazeltine if you'd like
to volunteer to help.
Position Opening: The Ju-
neau Public Defenders
Agency has an opening for a
full time attorney beginning
November 1, 1998. Please
direct all inquiries to Phil
Pallenburg.

— Dawn Collingsworth



Hi-TEcCH

The Alaska Bar Rag — November - December, 1998 » Page 15

IN THE LAw OFFICE

Enabling technologies for efficiency’s sake

By Josepr L. KasHi

competitive environment needs
to keep a close eye upon creep-
ing overhead. We're a natural mar-
ket for what I call “enabling tech-
nologies”, infrastructure that helps
you more efficiently perform other
tasks such as word processing, dock-
eting or time and billing. :
Some of the more mature enablin
technologies thatyoushould consider
evaluating and deploying are:
1. Local area networking.
2. Voice recognition and dicta-
tion.

E very attorneyin ourincreasingly

3. On-line electronic filing sys--

tems available across a local area
network.

4. Optical character recognition.

5. Electronic mail.

6. Electronic faxing from your
desktop.

7. Internet access available
across the local area network.

8. Legal research available
across the local area network.

9. Groupware such as Lotus
Notes.

I'll discuss each of these technolo-
gies in turn.

LOCAL AREA NETWORKS

A local area network is the glue
that holds your entire office together
and supports other enabling tech-
nologies by leveraging each persons
efforts through the sharing of pooled
information. Sharing information
avoids reinventing the wheel at each
desktop.

Nothingfacilitates efficiency quite
so well as very good communications.
In military parlance, efficient com-
munications are force multipliers
allowing you to achieve a powerful
result using relatively small, highly
efficient means. To draw out the
analogy, a few smart, highly accu-
rate weapons coupled with excellent
reconnaissance will achieve far more
effective results, at a far lower cost,
than the massive but inaccurate
bombings of World War II and Viet-
nam. The secret is excellent com-
munication.

In prior issues of the Alaska Bar
Rag, we discussed various technical
aspects of networking. At this point,
I believe that a law office without a
local area network is relatively rare.
In thelate 1990’s, networkingis quite
easy: rudimentary networking capa-
bilities adequate for the small law
office are built into Windows 95/98.
For larger installations, Novell and
Windows NT network operating sys-
tems are relatively straightforward.

High speed 100 megabit Fast
Ethernet hardware is amazingly in-
expensive. Underthe circumstances,
there is no economic justification for
avoiding local area networking. If
you do, then you'll also forego the
basic underpinning of any effective
legal automation strategy.

VOICE RECOGNITION

Voice recognition is finally com-
ing of age, although slowly. The
newest products, particularly
Dragon’s Naturally Speaking (which
is included with Word Perfect Legal
Suite 8) and IBM ViaVoice (which
embeds itself in both WordPerfect 8
and the latest versions of Microsoft
Word) provide relatively high order
voice recognition/dictation capabili-
ties, particularly when used on ex-
tremely fast hardware and when the
user has taken a few hours to accu-
rately train the system to recognize
his or her voice. Although there are
other voice recognition products on
the market, those made by IBM and
Dragon are the most proven. Each
has their proponents and each works
well under various circumstances.
Voice recognition is an exception to
my rule of thumb that enabling tech-
nologies require some form of net-
working and information sharing.
Voice technologies fundamentally
work on the user’s desktop although
some Internet based for-fee products
receive good word of mouth.

If you plan to use voice recogni-
tion technology, then you'll need the
fastest computer and the most
SDRAM memory that you can realis-
tically afford because these are very
processor intensive products. In the
next edition of the Bar Rag, I'll rec-
ommend appropriate computer hard-
ware. You'll need patience to train
your system effectively. I have no-
ticed, by the way, that IBM’s product
seems a bit more difficult to train but
that Dragon’s product is very touchy
about individual sound cards, work-
ing well with one sound card, but
working poorly with a different ex-
ample of the same make and model.
If you're experiencing problems set-
ting up Dragon’s Naturally Speak-
ing, consider changing your sound
card for a more modern PCI Sound
Blaster.

One of the nicest aspects of voice
recognition and dictation is the abil-
ity to use voice macros. For example,
with some products you can simply
do a macro such as “insert saving
clause” and have your complete boiler
plate savings clause inserted in the
appropriate place. This obviously
saves a lot of time when assembling
a custom contract, for example. Or, if
you intend to dictate a short letter,

you might have a voice macro such as
“start letter to Joe Kashi” and have
your letter template, styles, ad-
dressee and address pop up.

ON-LINE ELECTRONIC FILING
SYSTEMS

These may be the Holy Grail of
enabling technologies but will take
time to set up. For an effective on-
line filing system, you'll need to make
a commitment to scan in every docu-
ment that comes in or out of the office
including internal notes and to in-
clude internal word processing files
or other documents that might con-
tain useful information. One of the
nicer ways to integrate a filing sys-
tem of this sort is through the use of
an image-enabled case management
system like Time Matters. :

Setting up a system of this sort
will require real dedication but should
provide a significant return on in-
vestment. It makes little sense to go
back and try to scan in all the docu-
ments for cases near completion and
no sense at all to scan in old cases. To
my way of thinking, the most effi-
cient approach is to start fresh with
new matters as they first come into
the office and with cases likely to
proceed to actual litigation. Once
you have imaged your documents in
astandard format such as TIFF, then
they should also be available for use
with various litigation support pro-
grams.

An on-line filing system requires
some fairly sophisticated software
but, surprisingly, hardware require-
ments are not as stringent. We'll
discuss practicable hardware and
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imaging software in greater detail in
our next Bar Rag column and how
you might actually implement an on-
line filing system.

OPTICAL CHARACTER
RECOGNITION

Lawyers have frequently used
OCR for years to avoid retyping docu-
ments. You can also use OCR to
build a text-searchable document
database for low-level litigation sup-
port purposes. Caere and Xerox are
the leaders in this market area.

- ELECTRONIC MAIL

Everyone needs electronic mail:
it's the greatest productivity aid that
I've seen. The best Email programs,
such as Eudora, Novell Groupwise,.
Lotus Notes, and Microsoft Outlook,
integrate both internal LAN Email
and Internet Email. Internet Email
is a particularly good way to commu-
nicate with remote clients on routine
matters, now that the Alaska Bar
Association has opined that this does
not breach attorney-client confiden-
tiality.

ELECTRONIC FAXING FROM
YOUR DESKTOP

This is a really useful way to send
and receive routine data is you have
a direct connection to telephone sys-
tem dial tone. WinFax Pro is the
market leader. I've always found
this to be a very useful productivity
aid.

Continued on page 16

‘One CD?

CD-ROM Production and Duplication
Custom Database Design
Document Imaging and OCR
Multimedia Trial Presentation
Civil and Criminal Experience

Simplify information on your next case. Litigation Abstract will
help streamline your document management process and will
make it available to you anywhere

-- in the office, in court, or on the road.

Call for a copy of our cost comparison, brochure, or for a consultation.

LITIGATION ABSTRACT, INC.

 SEATTLE, WA (206) 382-1556
MISSOULA, MT (406) 728-3830
www.litigationabstract.com
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LITIGATOR RESOURCE
LEXIS-NEXIS and Mealey Publi-
cations, Inc., willmarket anew online
publication targeted to litigators and
in-house counsel
This new publication will provide
news impacting litigation practice,
insights from legal experts, and ar-
ticles addressing pointers and prac-
tice tips on trial preparation and
practice.
Slated for availability in early
1999 exclusively on the LEXIS-

NEXIS services, the publication
will feature only original material,
including articles authored by
judges and prominent trial attor-
neys in addition to interviews with
legal experts.

The publication will also provide
continuing coverage of breaking
stories on trials and important de-
cisions as they happen and will be
available in the Litigation and Le-
gal News libraries on the LEXIS-
NEXIS services. (www.reed-
elsevier.com).

Enabling technologies

Continued from page 15

CONTININTERNET ACCESS
AVAILABLE ACROSS THE LOCAL
AREA NETWORK.

Although Internet legal research
does not have the sophistication to
supplant more traditional vendors
like West and Lexis, it's a useful
means of researching factual ques-
tions and of getting the very latest
opinions and to check case status
Web databases such as those pub-
lished by the Alaska Appeals Courts.
If you have more than two or three
users in your office, installing tele-
phone dial tone to each desktop can
be cumbersome and expensive. (
Many rotary and key phone systems
interfere with modem calls ).
InterJet’'s WhistleJet, available from
many Internet Service Providers, is
a simple, relatively inexpensive
means of sharing one or two Internet
accounts among several simulta-
neous local area network users.
There are other useful devices and
their cost continues to plummet.
Most of these devices require Win-
dows 95/98.

LEGAL RESEARCH AVAILABLE
ACROSS THE LOCAL AREA
NETWORK

ALASKA BAR ASSOCIATION WINTER 1998-1999 CLE CALENDAR

{NV) denotes No Video

Program #,
Date
& CLE Credits

I've always been a proponent of
legal research CD-ROMs. In order to
be most effective, these should be
networked with every user in the
office enjoying access.

GROUPWARE SUCH AS LOTUS
NOTES OR NOVELL GROUPWISE

Groupware products might seem
to be glorified Email programs but
are somewhat hard to define. Lotus
Notes, for example, provides a series
of database and communication tools
that bring together most of the infor-
mation flow throughout the office
into a single program, integrates that
information, and essentially turns
Email into useful database entries.
Third party add-on products to Notes
include document management,
document imaging, and litigation
support modules. Productslike Notes
blur the divide between enabling tech-
nologicalinfrastructure and high-end
applications. Our own office is slowly
implementing Notes and limits to its
usefulness are not apparent. This is
not a product for the faint of heart,
however.

In our next issue of the Bar Rag,
we'll examine some of these tech-
nologies in more detail and suggest
specifichardware and software along
with implementation strategies.

Program Title

DOCUMENT
MANAGEMENT

IBM and West Group are develop-
ing an integrated document man-
agement system that facilitates
quick, secure and efficient electronic
filing of court documents with the
WestFile™ Service and a court’s case
management system. Combining
WestFile and IBM Digital Library
will provide a direct link from an
attorney’s desktop to the court’s
desktop.

The document management solu-
tion, based on the IBM Digital Li-
brary information management sys-
tem, will work with the WestFile Ser-
vice to provide courts with secure,
scaleable document storage and
management necessary in an elec-
tronic filing environment.

In addition to electronic filing, the
fully customizable WestFile Service
can notify attorneys when new docu-
ments are filed in a case, will allow
attorneys to view all documents and
exhibits in a case, search for a given
judge’s latest rulings, or track the re-
cent work of opposing counsel. In the
near future, WestFile Service users
will be able to tie into West Group
databases and content, call up a
wide array of court forms and access
local rules and state statutes.
(www.westgroup.com)

“The WestFile Service is unique
because it can be customized accord-
ing to the needs of each court and
each attorney,” said Steve Daitch,
West Group vice president, Technol-
ogy Business Development. “Attor-
neys and other WestFile Service cus-
tomers will benefit from the reliabil-
ity, security and accessibility of this
system. West Group, IBM, VeriSign
and SCT Government Systems have
the customer intimacy, resources and
dedication to the justice system the

courts need to adopt electronic court
filing.”

In Section
Cooperation
With

#53 December 2 Alaska Community Property Act (NV) Juneau Estate Planning
2.75 CLE Credits Centennial Hall & Probate
Half Day (a.m.)
#30 December 11 | The Most Important -- and Misunderstood - | Anchorage _ | Alaska Court
2.75 - Evidence Rules for a Trial Lawyer in Hotel Captain Cook | System
Half Day Alaska
#66 December 14 | Inn of Court Seminar/Topic TBA (NV} Anchorage Anchorage Inn
1.0 CLE Credits Boney Courthouse | of Court
] Third Floor
#13 January 13 Off the Record -- Anchorage Hotel Captain Cook | Anchorage Bar
CLE Credits TBA Anchorage Association
#06 January 29 An Open House in the Courtroom of the Federal Courthouse | US District
2.0 CLE Credits “Future Anchorage Court & Alaska
g Court System
#07 February 3 Probate Issues Hotel Captain Cook Estate Planning
CLE Credits TBA Anchorage & Probate
#05 February 11 Representing Aliens Affected by the Hotel Captain Cook Immigration
3.5 CLE Credits Nicaraguan Adjustment & Central Anchorage Law
: American Relief Act (NACARA)
#09 March 12 The Do's & Don'ts of Complex Deposition Juneau
5.5 CLE Credits Practice PR Centennial Hall
#08. March 25-26 | The Impact of Domestic Violence on Your Anchorage ANDVSA Legal-
CLE Credits TBA Practice Sheraton Hotel Advocacy
Project
#03 March 26 Commercial Real Estate Leasing and Leases | Anchorage Real Estate Law
CLE Credits TBA | .. - Hotel Captain Cook

ENVIRONMENT
A West Group Environmental E-
Site™ Featuring ELR® - The Envi-

‘ronmental Law Reporter® is now

available.

This new Web-based subscription
service provides direct access to
hard-to-find information for the le-
gal and corporate environmental
compliance marketplace.

The Environmental Law Reporter
offers a collection of environmental
resources - full-text cases, statutes,
regulations, agency documents, and
update analysis from leading ex-
perts in the field - in one convenient
source. In addition to providing com-
prehensive federal coverage, ELR
contains full-text environmental
statutes and regulations for all 50
states, plus Washington, D.C.

The West Group Environmental E-
Site infobases include:

¢ News and Analysis

¢ Administrative Materials

¢ Briefs and Pleadings

¢ Cases :

¢ Federal Statutes

* Federal Register and Federal
Register Archive

® Code of Federal Regulations

¢ State Regulations and Statutes

¢ International Treaties

For more information. www.e-
site.westgroup.com.

EMPLOYMENT LAW

Providing quick, reliable access to
the latest changes in employment
discrimination law is the aim of Em-
ployment Discrimination Digest, the
latest offering from James Publish-
ing.

Employment Discrimination Di-
gest by Thomas J. Garland Jr. sum-
marizes more than 500 Supreme and
major appellate court decisions dis-
cussing key issues such as Title VII,
Age Discrimination in Employment
Act, Americans with Disabilities Act,
1981, 1983, Rehabilitation Act, Equal
Pay Act and the Family and Medical
Leave Act.

Attorneys use Employment Dis-
crimination Digest to help exhaust
administrative remedies, plead all
viable causes of action, avoid plead-
ing errors, handle pre-trial motions,
conduct better discovery, assert or
overcome defenses, determine dam-
ages and select jury instructions. Its
concise case summaries organized
by logical key numbers cover over
900 substantive categories. :

DISABILITY HANDBOOK

James also has released a new dis-
ability handbook.

Helping claimant’s representa-
tives, both attorneys and non-attor-
neys, understand and use the Social
Security Administration’s rulings to
effectively represent disability cli-
ents is the aim of author and na-
tional authority on the Rulings,
Ralph Wilborn. Wilborn’s Social Se-
curity Disability Advocate’s Hand-
book shows claimant’s representa-
tives how to turn the seemingly un-
favorable rulings into powerful tools
for their clients.

The Handbook delivers analysis of
the rulings, with practice tips and ex-
amples detailing how to avoid claim
denials; the full-text of more than 60
of the most significant Social Secu-
rity rulings and Acquiescence rul-
ings; a comprehensive practitioner-
friendly index of the Rulings; medi-
cal source statements; model inter-
rogatories; sample letters; The Grids;
selected regulations; sample forms
and many other practice aids.

The two books are published by
James Publishing’s (800) 440-4780.
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BRIEFS

Section 547 (c) (4): The preference

defendant's only pleasant surprise
[ Cabot Christianson

S

becoming familiar with Section 11
U. S. C. 547(c)4), the subsequent
new value preference defense. In
the entire body of preference law,
Section 547(c)(4) may be the prefer-
ence defendant’s only pleasant
surprise: pleasant because it can
apply in a large variety of cases, and
a surprise because the statute is
unintelligible even after a dozen
readings.

Section 547(c)(4) can potentially
apply whenever there is a continu-
ing course of dealings between the
debtor and the creditor where the
creditor continues to provide goods
or services or credit after having
received a preferential payment. A
typical example is a trade creditor
that delivers goods on open account
after having received a payment on
an old bill.

The basic idea behind Section
547(c)4) is that when a creditor
receives a preference, and then gives
new value to the debtor, that
subsequent new value is akin to the
creditor making a first installment
on the his repayment obligation to
the bankruptcy trustee. A creditor
who receives a $10 preference and
then provides $2 of goods only has to
pay the trustee $8 to satisfy a
preference claim. Section 547(c)(4)’s
universal rationale means that it
can apply in all kinds of cases,
sometimes unexpectedly.

Section 547(c)(4) states, “The
trustee may not avoid under this
section a transfer ... to the extent
that, after such transfer, such
creditor gave new value to or for the
benefit of the debtor (A) not secured
by an otherwise unavoidable secu-
rity interest; and (B) on account of
which new value the debtor did not
make an otherwise unavoidable
transfer to or for the benefit of such
creditor.”

What does this gobbledygook
mean? Imagine going into an
automotive parts store and asking
the clerk if he has a particular spark
plug in stock. The clerk says he has
to check his computer, which he
does. He then looks up from his
computer screen and says, “I've
checked all our stores, including this
one, and I can tell you that the spark
plug is not otherwise unavailable.”

Most customers would do a double
take on hearing this. For the same
reason, it’s not obvious what Section
547(c)(4) is talking about when it
requires a “not ... otherwise unavoid-
able security interest” and a “not ...
otherwise unavoidable transfer.”

In order to comprehend Section
547(c)(4), one must understand the
structure of 11 U.S.C. Section 547,
the preference statute, and in
particular must focus on the concept
of “avoidability” and “unavoidabil-
ity.”

Section 547(b) is frequently de-
scribed as the section of the
Bankruptcy Code that defines a
preference, and Section 547(c) is

reference law is unabashedly stacked
against the defendant - the defendant
whose only offense, probably, was
being paid on a valid debt. Preference
defenses are generally limited in number
and stingy in scope. It is therefore worth

frequently described as outlining
the preference exceptions. But
interestingly, Section 547 does not
contain the word preference any-
where except in the title of the
section. y

Thus, for example, Section 547(b)
does not start, “To prove a prefer-
ence you have to show the following
five things ...”

Instead, Section 547(b) begins
with the language, “Except as
provided in subsection (c) of this
section, the trustee may avoid any
transfer of an interest of the debtor
in property ...” (emphasis added).
Section 547(b) then goes on to

identify five requirements, all of

not, however, include a rewrite of an
existing debt. So, even if a creditor
forbears from collecting a debt or
agrees to modify payment terms on
an outstanding obligation, this
largess does not constitute new
value even though it was a new
event at the time and even though
both parties subjectively regarded
the concession as having some value
or benefit.

Section 547(c)(4) says that the
trustee may not avoid a transfer “to
the extent that, after such transfer,”
the creditor gave new value, pro-
vided that subsections (A) and (B),
discussed below, are satisfied. “To
the extent that” means that if a
creditor receives a $15 preference
and gives $5 of subsequent new
value, he gets a $5 reduction to the
preference claim against him.

“After” means after. If on Monday
the debtor pays his supplier $15 on
an old bill and on Tuesday the
supplier provides $5 of goods on open
account, the supplier is in luck. But
if on Wednesday the Ponzi scheme
investor invests $5 and on Thursday
he receives $15 from the debtor on a
different contract, he is out of luck.
For purpose of determining whether
a payment is a preference under
Section 547(b), the payment is
considered made when it clears the
debtor’s bank. Barnhill v Johnson,
112 S.Ct. 1386 (1992). However, for

Attorneys representing preference defendants should view Section
547(c)(4) the same way I regard knee surgery: it’s not very
attractive until you consider the alternatives. And, with some luck,

things will turn out almost as well as they were before.

which must be met: (1) a transfer to
or for the benefit of a creditor, (2) on
account of an antecedent debt, (3)
made while the debtor was insol-
vent, (4) made within 90 days of the
petition date, or one year for
insiders, (5) that gave that creditor
more than he would have received
had the transfer not been made and
the creditor had waited around to
the end of a Chapter 7.

And Section 547(c) does not start,
“Here are the seven exceptions to a
preference ... “ Instead, Section
547(c) begins with the language,

“The trustee may not avoid under

this section a transfer ...” and then
goes on to list seven protected types
of transfers.

There really and truly are only
seven ways that a transfer can be
unavoidable under Section 547(c).
There aren’t any equitable defenses,
judge-made defenses, or any other
defenses to avoidability apart from
these seven, so these seven defenses
comprise the universe of unavoid-
ability defenses once the trustee or
debtor can prove the five elements
under Section 547(b).

If the transfer in question was a
contemporaneous exchange of value,
then subsection 547(c)2) may apply.
If the transfer was made in the
ordinary course of business, then
subsection (2) may apply. - Those
subsections pretty much mean what
they say. Subsections (3), (5), (6) and
(7) deal with the relatively limited
number. of cases dealing with
purchase money security interests,
inventory loans, statutory liens, and
support and alimony payments. The
only other section is 547(c)(4),
subsequent new value, the subject of
this article.

“New value” is defined at Section
547(a)(2) and means pretty much
what you would expect: money or
money’s worth in goods, services,
occupancy, use, etc. New value does

purposes of determining defenses
under Section 547(c¢), including
(c)(4), the payment is considered to
be made when the creditor receives
the check. Brown v. Shell Canada
USA, (8th cir., 1977) 112 F.2d 234.

Now we get to the two ridiculously
awkward requirements of
547(c)(4)(A) and (B). Both (A) and
(B) use the triple negative phrase
“not ... otherwise unavoidable.” The
phrase “otherwise unavoidable”
makes sense only when you consider
that it is contained right smack in
the middle of a laundry list of
unavoidable transfers. “Otherwise
unavoidable” means “unavoidable
for some reason other than this
particular subsection, Section
547(c)4).”

(547(c)(4)(A) requires that the
subsequent new value be “not
secured by an otherwise unavoid-
able security interest.” This basi-
cally means that the subsequent
new value be unsecured, or if it is

secured, the security interest itself
is preferential. The rationale of (A)
is to avoid creditors from getting a
double whammy out of secured new
value: once to defeat a preference
claim, and second to get paid out of
the collateral.

The term “security interest” in
547(c)(4)(A) excludes judgments and
liens. In common usage, recorded
judgments, mechanics liens, execu-
tion levies, and the like, are
regarded as giving the creditor a
security interest in the thing in
question. But in bankruptcyspeak,
and at Section 101(51), security
interests refer only to liens created
by an agreement, such as a deed of
trust or a UCC-1 type security
agreement. Judicial liens, defined
at Section 101(36), and statutory
liens, defined at Section 101(53), are
considered different kinds of liens
and so do not come into play in
construing Section 547(c)(4).

Section 547(c)(4)(B) requires that
“on account of which new value the
debtor did not make an otherwise
unavoidable transfer to or for the
benefit of such creditor.” The
purpose of this turgid language is
best illustrated with a numerical
example. If the order of events is (i)
first, debtor makes a preferential
payment of $10; (ii) next, creditor
gives new value of $4; and (iii) next,
debtor makes another preferential
payment of $1, then the result is that
the $1 reduces the $4 of new value
defense to $3, and the defendant is
ultimately liable for $7. However, if
the $1 transfer is itself avoidable
(i.e., a preference) then the trustee
cannot recover both the $1 on the
preference theory and use the $1 to
reduce the $4 new value defense.
Basically, (B) is a safeguard against
double counting the $1. In re IRFM,
Inc., 52 F.3d 228 (9th Cir., 1995).

If you find yourself in a situation
where there is a UCC-1 or deed of
trust securing new value, then you
need to learn about (A). If you find
yourselfin a situation where there is
a preference, followed by new value,
followed by another payment from
the debtor, then you need to learn
about (B). In either event, what you
really need to do is brew yourself a
pot of strong coffee and locate
Bowmar, The New Value Exception
tothe Trustee’s Preference Avoidance
Power; Getting the Computations
Straight, 69 Amer. Bankr. L. J. 65
(1995).

Attorneys representing prefer-
ence defendants should view Section
547(c)(4) the same way I regard knee
surgery: it’s not very attractive until
you consider the alternatives. And,
with some luck, things will turn out
almost as well as they were before.
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| office located in
422 Riverside Awvi

- Counsel and will serve on

1-800-478-7878

Ron Drathman, of

ember....Sheri Hazeltinein
now a Hearing Examiner
with the Alaska Dept. of Rev-
enue in Juneau.....Shelly K.
Owens of Juneau has closed
her law office and taken a
position with the Alaska
Council on Domestic Violence
and Sexual Assault....Rick
Johannsen has relocated to
the U.S. Embassy in Paris,
France for a two year assign-
ment as a political officer with
the U.S. Department of State
after completing a three
month assignment in New
York City with the U.S. Mis-
sion to the United Nations
followed by seven months of
French language training at
the National Foreign Affairs
Training Center in Arling-
ton, Virginia.

Tina Kobayashi & Dick
Monkman are the proud
parents of a baby boy, Forest
Drake Kobayashi, born Au-
gust 31, 1998.....Lane
Powell Spears Lubersky
closed their Fairbanks office.
Bea Hagen, formerly with
thatfirm, isnow workinghalf
time for Peter Aschenbrenner
and half time for the
Borough.....Gregg Brels-
ford, formerly with Burke,
Bauermeister & Brelsford, is
now practicing as a sole pro-
prietorunder the tradename,
Pacific Law Offices.....Val-
erie Brown, formerly with
Perkins Coie, is now with
Trustees for Alaska.....Paul
Crowley, formerly with
Davis Wright Tremaine, and
Linda Hiemer, have opened
the law firm of Crowley &
Hiemer.

Theodore Christopher
is now located in Manila,
Philippines.....Peter Cros-
by, formerly with Crosby &
Sisson, had opened his own
law office in Anchor-
age.....Rod Sisson, formerly
with Crosby & Sisson, has
opened the Law Office of Rod
R. Sisson....Mark Choate,
formerly of Juneau, is now
with Choate, Guinn &
Springmeyer in San
Diego.....Robyn Carlisle,
formerly with the D.A.’s of-
fice, is now with the law de-
partment of the City & Bor-
ough of Juneau.....Mark

Ertischek is now in Renton,

Homer,waselectedpresident WA and anticipates being in
effre; vea of the Kenai Peninsula Bor- the state of Washington for a
statewide muni ough Assemby in Nov- year.

Robert Ely and John
Havelock have dissolved the
partnership of Ely & Have-
lock and each have their own
private practices in Anchor-
age.....John Eber-hart, for-
merly of Fairbanks, has relo-
cated to Brisbane, Austra-
lia.....Dennis Efta, formerly
of Kenai, is now with Owens
& Turner in Anchor-
age.....Blaine Gilman, for-
merly of Gilman & Oberg,
and William Evans, formerly
with the Kenai Peninsula
Borough, have formed the
firm of Gilman &
Evans.....David Edgren and
Darin Goff, formerly with
the firm of Robertson, Edgren
& Christensen, are now with
the firm of Brion, Edgren &
Goff.

Valli Fisher, formerly
with Lane Powell, et.al., is
now with Tindall, Bennett &
Shoup.....Ray Gillespie, for-
merly of Juneau, has relo-
cated to Seward.....Elise
Hsieh is now with the Attor-
ney General’s office.....John
Holmes, most recently in
China, is now located in
Duluth, MN.....Karen Haw-
kins, formerly an Asst. Mu-
nicipal Prosecutor in Anchor-
age, is now with the Attorney
General’s office.....Steven
Hempel, formerly with
Choate & Hempel, has
opened his own law office in
Juneau.....Chad Holt, for-
merly with Hopper & Holt,
has opened the Law Offices
of Chad W. Holt.

Averil Lerman has
closed her law practice tojoin
the Office of Public
Advocacy....Michael Sean
McLaughlin has relocated
to Maryland.....Michael
Moberly, former clerk to
Judge Singleton, is now with
Pacific Law Offices.....Mark
Melchert has relocated to
Burkina Faso, West Africa,
with the Peace Corps .....Su-
san Carney, formerly with
the P.D. Agency, is now with
the Office of Public Advocacy
in Fairbanks.....Yale Met-
zger, formerly with Metzger
& Millen, has opened the Law
Office of Yale H. Metzger.

Mark Millen has relo-
cated to Los Gatos,

CA.....Mary Pieper, for-
merly with the D.A’s office
in Bethel, has transferred to
their Kenai office.....Mary
Pinkel, former Hearing Ex-
aminer with the State Hu-
man Rights Commission, is
now with Eide &
Miller.....Martina Kang
Ravicz, has relocated from
Fairbanks to Kodiak.....Ann
Resch, formerly with the
Anchorage Municipal Attor-
ney’s Office, is now with
Brown, Waller & Gibbs
..... Richard Rosston, for-
merly with Guess & Rudd, is
now with Bogle & Gates.

Janine Reep, formerly
with the A.G.’s office, is now
with the Office of Public Ad-
vocacy in Juneau.....Rob
Stone has opened the Law
Office of Robert Stone in
Anchorage.....Philip Shan-
ahan has closed down his
private practice to join the
staff of the Office of Public
Advocacy in the criminal
division.....Todd Sherwood,
formerly of Kenai, isnow with
the North Slope Bor-
ough....Marie Sansone is
relocating from Juneau to
New York.

Andrew Steiner, for-
merly with Bankston &
MecCollum, is now with Helm
& Associates.....Nelson
Traverso, formerly with the
Office of Public Advocacy, has
opened the Law Office of
Nelson Traverso in Fair-
banks.....Stephen Wallace,
formerly with the A.G.’s of-
ficeis now with Jamin, Ebell,
Schmitt & Mason.....The pro-
fessional corporation of Call,
Barrett & Burbank has
changed to McConahy,
Zimmerman & Wal-
lace....Michael Woodell,
formerly with Keesal, Young
& Logan in Anchorage, has
started his own firm in
Ketchikan.

Herman Walker is now
with Koval & Feath-
erly.....Charles Winegarden
& William Whitaker have
formed the firm of
Winegardern & Whitaker
in Kenai.

Donahue, Gallagher adds partner

Julie E. Hofer has be-
come a partner in the 38-at-
torney business law firm of
Donahue Gallagher Woods &
Wood, LLP, which has offices
in Oakland, Walnut Creek
and Mill Valley.

Hofer has practiced in the
firm’s Oakland office since
1991, specializing in intellec-
tual property law and general
business litigation. She rep-
resents software publishers

agreements and unfair com-
petition. She also represents
major retailers and other
businesses in trademark liti-
gation and proceedings be-
fore the U.S. Patent and
Trademark Office. Prior to
joining Donahue, Gallagher,
she practiced in Anchorage,
Alaska for eight years, where
her clients included financial
institutions and Alaska Na-
tive Corporations. She is also

s gy aboveitolaceess il in disputes relating to copy- a member of the Alaska Bar :
Alaska Bar rights, trademarks, licensing Association. -
Association Information Line. Julie Hofer

You can call anytime. 24 hours a day.




Heller Ehrman White & McAuliffe selects
Torgerson to lead Anchorage office

Heller Ehrman White &
McAuliffe announces the ad-
dition of James E. Torgerson

- to its Anchorage office.

Torgerson, who had been
serving as the Chief of the
Civil Division of the U.S.
Attorney’s Office in Alaska,
joined the firm on November
1.

Heller Ehrman’s Anchor-
age office has been an inte-
gral part of the firm since it
first opened in 1989, servic-
ing many of the firm’s en-
ergy and environmental cli-
ents including the Alyeska
Pipeline Service Company
and Chugach Electric. The
firm also represents the
State of Alaska’s Permanent
Fund. In addition, several of
the attorneys resident in the
Anchorage office provide ser-
vice to other Heller Ehrman
clients including Price
WaterhouseCoopers and
Bank of America..

“The addition of Jim
Torgerson to  Heller
Ehrman’s Anchorage office
underscores the firm’s com-
mitment to its Northwest
practice,” said Robert A.
Rosenfeld, chairman. “As a
longtime Alaska resident
and a respected member of
the state’s legal community,
Jim will enable us to expand
our momentum in this criti-
cal market as the firm con-
tinues to pursue its strate-
gic initiatives.”

Torgerson’s prior legal ex-
perience includes serving as
Chief, Criminal Division, of
the U.S. Attorney’s Office and
as Assistant United States
Attorney. Previously, he

served in Washington, D.C. as
Special Assistant Attorney
General in the Office of the
Governor of Alaska.

He also has served as As-
sistant District Attorney, Dis-
trict Attorney’s Office, and as
an associate with the law
firm of Bogle and Gates, both
in Anchorage. Torgerson was
also a law clerk for Judge
Victor Carlson of the Alaska
Superior Court.

“The relationship between
Alaska and the Northwest
part of the ‘Lower 48’ has al-
ways been one of strong busi-
ness, financial and personal
ties,” said Bruce M. Pym,
managing partner of the
firm’s Seattle office. “The ad-
dition of Jim enables us to
continue to build on our re-
lationships in both markets.”

Torgerson is expected to

focus upon the development

of new initiatives in products
liability, environmental,
health care and employment
law.

“I was attracted by the op-
portunity to return to the
private sector and work with
a firm of extremely fine law-
yers doing excellent work,”
said Torgerson. “I look for-
ward to building on Heller
Ehrman’ 5 existing markets
in the Pacific Northwest
practice and to developing
new initiatives for the
Alaska office.”

Torgerson received a Bach-
elor of Arts degree from
Bethel College, St. Paul, MN,
and was awarded his J.D.
from the University of Wash-
ington School of Law., Se-
attle, WA.

Jerry Melcher, one of the
founding partners of the An-
chorage office, who recently
announced his retirement
because of medical reasons,
stated, “Jim is a welcomed
addition. His talents will
help the office achieve its
strategic goals and broaden
its client and practice base.”
" Founded in 1890, Heller
Ehrman is an international
law firm with more than 400
attorneys in San Francisco,
Seattle, Portland, Anchorage,
Silicon Valley, Los Angeles,
San Diego, Washington, D.C.,
Hong Kong and Singapore.
The firm is comprised of so-
phisticated litigation and
business practices and pro-
vides services in antitrust,
insurance coverage, intellec-
tual property litigation, secu-
rities, environmental, energy,
financial, labor and employ-
ment, life sciences, real es-
tate, international business,
tax, mergers and acquisi-
tions, venture capital and
emerging company law.

James E. orgerson

Sparks admitted to membership in the
Commercial Law League of America

Robert A. Sparks, of Rob-
ert A. Sparks Law Office,
Fairbanks, has been admit-
ted to membership in the
Commercial Law League of
America. The Commercial
Law League, founded in
1895, is North America’s pre-
mier organization of bank-

ruptcy and commercial law
professionals.

The CLLA and its mem-
bers are regularly invited to
provide expert testimony be-
fore Congressional commit-
tees and other administra-
tive agencies on behalf of the
fair and equitable adminis-

tration of bankruptcy and
other commercial laws. It is
also the publisher of the
award winning Commercial
Law Journal, a quarterly law
review as well as the popu-
lar bi-monthly news maga-
zine, the Commercial Law
Bulletin.
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Timothy A. Schuerch sworn into

the Alaska Bar at Kotzebue
on Friday, the 13th

Timothy A. Schuerch, who apparently is not supersti-
tious, was sworn into the Alaska Bar Association at the
Kotzebue Superior Court on Friday, the 13th of Novem-
ber. Schuerch attended Kotzebue High School in his
youth. Above, Schuerch's wife Anh looks on as Superior
CourtJudge Ben Esch oversees the proceeding and Judge
Richard Erlich administers the Oath of Attorney.

Ruddy to practice in
Alaska and the Russian

Far East

The law firm of Ruddy, Bradley & Kolkhorst of Ju-
neau, Alaska announces that senior partner William
G. Ruddy will divide his practice between Alaska and
the Russian Far East. He will be working as senior at-
torney to the law firm of Russin & Vecchi in Vladivostok,
Russian Far East half time for the next several months.

Ruddy, who has practiced law in Alaska for over 30
years, worked with the Federal Maritime Commission
before coming to Alaska. Ruddy has been affiliated
with Russin & Vecchi’s Vladivostok office for the past
two years.

Russin & Vecchi, an international law firm with 12
offices in 8 different countries, provides international
services in commercial and litigation matters. Its Rus-
sia-related practice is carried out through offices in
Vladivostok, Moscow and Washington, D.C. The
Vladivostok office of Russin & Vecchi is the only multi-
national office in the Russian Far East with both U.S.
and Russian frained lawyers. The firm provides coun-
seling in both U.S. and Russian law, bilingual services,
a secure telephone and fax, Internet connection, and
a centrally located office in downtown Vladivostok.

Persons interested in evaluating the potential and

risks of doing business in the Russian Far East may
contact Ruddy in Juneau at rbklaw@alaska.net; Ruddy,
Bradley & Kolkhorst at P. 0. Box 34338, Juneau, AK
99803; phone (907) 789-0047; fax (907) 789-0783 or in
Vladivostok at russinv@online.vladivostok.ru; Russin
& Vecchi at Sukhanova Street 3A, Vladivostok 690091,
Russia; phone 011-7-4232-265-333; fax 011-7-4232-226-
505.

-:'-.-: ;

LAUNCHING SOON!

Alaska Bar Pilot Project

Trial Court Opinions Searchable Database
The prototype of this database will be launched shortly. You will link to the database

from the Alaska Bar Web Site. We will be downloading trial court opinions from the
Court System Home Page, but we need submissions to make the database useful.

If you know of a trial court opinion you believe would be useful to put onto the
database, please contact the judge’s chambers and ask that the judge consider sending
the opinion to Jessica Van Buren, Public Services Librarian, at the Law Library in An-
chorage. If the judge sends the opinion to the Law Library, the opinion will be posted
to the Court Home Page and downloaded to the Alaska Bar Database.

Opinions need to be sent in Word Perfect 7 or lower format.

If the judge’s chambers declines to send an opinion, a Bar member may still submit a
copy of the opinion to the Alaska Bar Searchable Database by e-mail to
-alaskabar(@alaskabar.org or by sending a disk to the Bar office, 510 L St., Ste. 602,
Anchorage, AK 99501.

If you have any questions about the Trial Court Opinions Searchable Database,
please call the Bar office at 907-272- 7469 or e-mail alaskabar@alaskabar.org.

heout the Alaska Bar webSte |
www.alaskabar.org

Browse the site for:

GeneraL INForMATION: Board and staff, admissions, member-
ship dues, committees, Bar Rag, Lawyer’s Assistance, and
frequently asked questions.

SEcTIONs: Section information, how to join, contacts, newsletter.
CLE & ConvenTioN: CLE information, MCLE, conventions, and
the CLE calendar.

Give us your feedback on the bar association website. What
other information would you like to see posted?
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TALES FROM THE INTERIOR

No big thil’lg L] William Satterberg

to a heavily-insured passenger bus
driven by a well-known drunk with
a history of repeat offenses than to
an insidious disease.

At 18, we are all bulletproof, which
is why we send kids to war. At 47,
we can get mortally wounded by a
ricocheting bar of soap, which is why
we now prefer to use liquid suds.

“It’'s no big thing, really,” my doctor
told me after finishing his examina-
tion. Realizing that I had just drawn
back a fist to sucker punch him, he
quickly clarified, “I mean the lump
you found — not the location itself.”

That last minute clarification
probably had saved him from a rapid
breakdown of the already fragile
physician/patient relationship. After
all, he had only been my doctor for
ten or so years. .

The “lump” my kindly physician
was referring to was not in my
throat, but at a point farther south.
In retrospect, probably out of a fear
of the “Big C,” I had been religiously
checking that location since about
age 12. Well, perhaps not religiously,
but at least regularly. Now, however,
there was a cause for concern. This
lump was not a lump which would

come and go, but appeared to be’

much more permanent.

“No big thing, really."

The words had a hollow ring. A
shiver ran up my spine. In microsec-
onds, I had run the full spectrum
from a single, off-the-cuff inquiry, to
diagnosis, radical surgery, chemo-
therapy, hair loss of whatever re-
mained, hospice, and trying to gain
admission into heaven despite my
status as a lawyer.

“How long do I have, doctor?” I

et’s face it, we are all growing older.
As we grow older, those little aches
and pains oflife begin to catch up with
us. -Some day, one of those little aches and
pains may not be so little. That is probably
a fear we all face. Better to succumb quickly

asked. Instinctively, he began to
cover up. I had to hand it to him. At
least he was a quick learner.

“l mean, in terms of time!” I has-
tened to add, clarifying any miscon-
ceptions to the question.

“About 10 minutes before my next
appointment,” he responded.

I was getting nowhere fast.

“I'd like to get a second opinion,”
he offered.

Resisting the urge to give him the
old “You’re ugly, too,” response, I
agreed with him. Best to have an
answer rather than sticking your
head into the sand, I reasoned.

I was sent to a urologist. Surpris-
ingly, the very next position I was
asked to assume was remarkably
quite similar to the head in the sand
position. I decided immediately that
I wasn’t going to like this guy. He was
simply too personal. After all, people
talk. :

After explaining to him where the
ends meet, my urologist got down to
the business in hand. Once again, I
was told it “was nothing,” and once
again I almost cold-cocked the doc-
tor.

“I think you should get an ultra-
sound, just to be sure,” he volun-
teered.

“Ultrasound? Those are for
women? Do you now think I'm preg-
nant, too?” I demanded.

Looking at my belly, he hesitated
for a second before answering. “Prob-
ably not, but ultrasounds can tell us
lots of things.” My only experience to
date with ultrasounds had been with
pregnancies, to separate the baby
boys from the baby girls. “Is this guy
doubting my manhood,” I silently

and medical record reviews.

MICHAEL D. ROSCO, M.D.

BOARD CERTIFIED ORTHOPEDIC SURGEON

" Announces
his availability
for evaluations and
expert witness testimony

Alaska

Dr. Rosco has practiced medicine for 35 years and has 20
years of experience in forensic matters. He undertakes
examinations and medical record reviews in personal injury
cases, including but not limited to: automobile collisions,
premises liability, medical malpractice, Jones Act,
Longshore Act, FELA, and diving deaths, for plaintiff and
defense. He has testified in over 240 trials and performed
in excess of 10,000 medical legal examinations, evaluations

Call Toll Free * 1-800-635-9100

* No charge to attorney for preliminary evaluations.
* Reports completed promptly in less than two weeks.

OFFICES IN:
VENTURA ¢ SACRAMENTO * LOS ANGELES * SANTA BARBARA

thought. Still, he seemed honest
enough. Maybe he had a reason, af-
ter all.

“Okay,” I answered, my depression

growing. “Set it up.”

“Next week,” came the reply.

For the next several days, I contem-
plated my fate. Like many people, I
had taken my fair share of lumps in
life, but this one was different. Like
all dedicated hypochondriacs, I de-
cided to do some research. I went to
the law library.

The problem could be either be-
nign, or not. The location, being
clearly personal, was not in an area
that people are prone to talking
about. Surprisingly, whereas the fe-
male of our species is generally much
more open to discussion about medi-
cal issues, males tend to be much
more reserved, especially if it relates
to issues like the one which had
arisen before me.

Eventually, however, I found a
friend who had a similar affliction.
I scheduled a lunch to discuss his
experience. I hadn’t spoken to him
since his operation and, as such, had
a number of questions to ask.

As soon as we sat down, I did a
quick visual inspection of what I
could see. So far, so good. He was still
growing facial hair, and the scalp
hairline, as well, seemed to be in a
normal location.

“How have you been, Bill?” he
cheerfully asked. I was instantly re-
lieved. He still spoke in a hearty,
manly baritone.

“Fine,” I squeaked.

After a few minutes of pleasant-
ries, I explained to him my concern.

“No big deal,” was his immediate
reply.

Following some more discussion,
my friend pointed out that there are
numerous false alarms for afflictions
in that location. Not every lump was
a lump to get concerned about. I re-
laxed. I had certainly had my share
of false alarms for issues involving
that location over the years, but this
one was still different. Trying to set
my mind at ease, my friend emphati-
cally explained the process which
would occur.

“But what if it’s the real thing?” I
anxiously asked, already certain that
I was doomed.

“Amputation” came the one-word
reply. I immediately shriveled in my
seat, and sunk into my chair.

“My God! Amputation! I'll never be
the same!”

“Don’t worry,” he cheerfully replied.
“Look at me! I just got my five year
bill of health.”

I told him that, although we were
friends, I still would prefer not to
look at him that closely. After all,
people talk.

“No,” he said. “I mean figuratively
speaking.”

“Bill — don’t worry!,” he laughed.
“We actually get along quite fine
with just one of those. In fact, Hitler
only had one.” His attempt at reas-
surance was failing quickly. Hitler
was not on my list of up and coming
heroes.

As we parted company, he offered
some other advice. Wait and see what
the test shows. He also said quite
generously, that he would pray for
me. In response, I told him that I
would accept his offer for prayers as
long as it didn’t include any laying
on of hands.

“No way,” he responded. “People

talk.”
My next meeting was with the ul-

trasound technician. My worst fears

were quickly realized. The technician

was an attractive, single woman. I
was married. People talk.

“Fine,” I thought. “As if I don’t have
enough problems. I'll probably get
evicted from the hospital and ar-
rested to boot.” I began to envision
the headlines now. “Local Attorney
Charged, etc.”

Harry would have a heyday with

this one. People would stand in line
just to sit on my panel.
- Sensing my distress, the techni-
cian decided to set my mind at ease
by kindly explaining in a clinical
tone what would take place. As if I
cared. While I sat on a table with a
very unflattering gown (I never could
tie knots behind my back), the tech-
nician was blissfully telling me how
her machine worked. Still, I pre-
tended to feign interest.

“So it uses sound?,” I asked.

“Sound vibrations, actually,” she
responded. That was clearly the
wrong answer. “It’s really no big
thing,” she laughed. :

Trying to relax, I confessed to her,
“You know, when I first was told of
this, I thought you folks were going
to whack me with a tuning fork!”

She assured me that such a proce-
dure went out with square needles.
I again was told that the procedure

“would only take a few minutes, and

would be harmless.

“You won’t feel a thing,” she con-
cluded.

“Oh, yeah? And how long will that
last?” I challenged, trying to set a
limit to this “painless experience.”
After all, if you've ever had your leg
go to sleep, you can imagine my con-
cern.

“Not long. Maybe 20 minutes,”
came the reply. For me, used to con-
cluding many related matters in less
than a minute, it seemed like an eter-
nity.
The ultrasound began. In seconds,
I forgot my concern. My “personal
issues” appeared upon a 13-inch TV.

 The test over, the technician left
the room while I once again prepared
to face the real world.

In minutes, she was back. “You'll be
happy to know,” she stated, “that our
radiologist says it's no big thing, re-
ally”

“What you have,” she said, “is sim-
ply an enlargement. Nothing to
worry about. But just to be sure, ask
your doctor tomorrow.”

The next day, I returned to my
urologist. He confirmed the diagno-
sis, and told me that it still never
hurts to be certain. Well, not exactly,
actually. In fact, just before I was set
to leave his office, he said it still
never hurts to be certain of another
exam men hate.

As the ending exam progressed, 1
recalled that I had already submit-
ted to it once before. After all, if you
don’t watch out, things can sneak up
behind you at the worst possible
moment.

Still, all's well that ends well. And,
to the gentlemen, despite the humor,
please pay attention to yourselves.
It never really hurts to do so in the
end. Honest.

Author’s note:

Despite the levity of the subject, I
actually went back and forth a num-
ber of times before I decided to write
this article. In fact, it deals with a
subject near and dear ‘to all of us,
male and female alike. But take
heed. Without being gender biased,
please allow me to state that most
women are taught from girlhood to
take care of their undercarriage.

Continued on page 21
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EsTATE PLANNING CORNER

Creditors and Alaska
community property
[] Steven T. O’Hara

anyincome tax (IRC Sec. 1014(a) and
(b)(1) and (6)). But community prop-
erty may be disadvantageous from a
creditor standpoint.

In order to create community prop-
erty under Alaska law, a couple must
enter into a written community prop-
erty agreement or trust (AS
34.75.030, .090, and .100). The be-
ginning of each community property
agreement or trust must contain, in
capital letters, a warning that in-
cludes the following language: “THE
CONSEQUENCES OF THIS
AGREEMENT [OR TRUST] MAY
BE VERY EXTENSIVE, INCLUD-
ING, BUTNOT LIMITEDTO, YOUR
RIGHTS WITH RESPECT TO
CREDITORS...” (AS 34.75.090(b)
and 34.75.100(b)).

ommunity property may be advan-
tageous from a tax standpoint. If a
married couple owns community
property, then on the death of the first spouse
to die it may be possible for the surviving
spouse to sell the community property free of

As a general rule, a married
individual’s separate property is not
subject to the creditor claims ofhis or
her spouse (AS 25.15.010, .050 and
.060). Alaska community property is
a new exception to this rule (Id.).

Consider a husband and wife who
reside in Alaska. The wife is a profes-
sional with exposure to malpractice
claims. The husband recently inher-
ited 10 acres of valuable land located
in Alaska. The land had belonged to
his mother, butnow the land is owned
solely by the husband.

Suppose after inheriting the land
the husband kept the land as his
separate property and did not enter
into a community property agree-
ment or trust with respect to the
land. Suppose a malpractice claim is

seasaseene

filed against the wife. The claim, if
true, could exceed the limits of the
wifée’s malpractice insurance.

Under these facts, the land would
not be reachable by the wife’s credi-
tor (Id.). The land would be off the
wife’s financial statement from a
state-law and creditor standpoint.

By contrast, suppose after inher-
iting the land the husband entered
into a community property agree-
ment or trust with his wife, classify-
ing the land as community property.
Then suppose the malpractice claim
is filed, and suppose the claim re-
lates to an act or omission that alleg-
edly occurred, if at all, after the effec-
tive date of the community property
agreement or trust (See AS
34.75.900(7)).

Here it appears the wife’s creditor
may be able to reach the land, to
satisfy the claim, if the obligation is
determined to have been incurred by

the wife “in the interest of the mar-
riage or the family” (AS 34.75.070(c)).
The Alaska Community Property Act
appears to give the creditor at least
the initial advantage on this “family
interest” issue. The act provides that
where an obligation is incurred by a
spouse during marriage, the obliga-
tion is presumed to be incurred in the
interest of the marriage or the family
(AS 34.75.070(a)). An obligation in-
cludes “an obligation attributable to
an act or omission during marriage”
Id.).

Alaska community property fur-
ther illustrates the rule that in es-
tate planning, the form of ownership
of the client’s assets ought to be ana-
lyzed from both a tax and a local-law
standpoint. The issue is what oppor-
tunity or problem is inherent in the
form of ownership.

Copyright 1998 by Steven T. O'Hara. All
rights reserved.

TALES FROM THE INTERIOR

No big thing ...

Continued from page 20

Men, on the other hand, often neglect
the process. Although we now are
hearing more about prostate cancer,
please don’t neglect the other side
of the equation, either. Ironically, tes-
ticular cancer is usually discovered
by the male’s companion, and not by
the male, himself, upon self-exami-

nation. Fortunately, it is highly cur-
able if detected early. And often, as
in my case, the lump is nothing to
grow upset over. But it is still good
to do an exam occasionally, no mat-
ter what they may tell you about so-
cial consequences.

It doesn’t take long, and it’s really
no big thing for us lawyers.

Mark
Your
Calendars
Now!

The 1999
Annual
Bar
Convention
is
May
12, 13 &14
in
Fairbanks!

Don’t miss the events below during the Alaska Bar Associa-
tion Annual Convention in Fairbanks on May 12, 13 and 14,
1999! We will meet jointly with the Federal and State Bench!

CLE Seminar Topics To Date:

Social Events:

5K Fun Run

Trial Advocacy Skills, Part lll: Working Effectively with Alaska
Natives in the Justice System
Presented in cooperation with the Alaska Trial Lawyers Association and the Public
Defender’s Office. This program is part of a continuing series that started with “Voir Dire”
with Robert Hirschhorn at the Juneau Convention in 1997 and “44 Winning Tactics to Use
Before Trial” with Morgan Chu at the Girdwood Convention in 1998.
Scientific Evidence: Daubert & the Admissibility of Expert &
Non-Expert Testimony
This program from Harvard Law School will feature panelists on all sides of this issue.
US Supreme Court Opinions Update
with Professors Arenella & Chemerinsky -- An Encore Presentation!
Domestic Relations Appellate Update
with Professor Milton Regan from Georgetown University Law Center
Legal Research -- in cooperation with West Group
An interactive, hands-on legal research program that will start with the “nuts and bolts”
and walk you through to more advanced searches.
More Legal Writing with Bryan Garner -- Back By Popular Demand!
State of the Judiciaries Address
with Chief Justice Matthews and Chief Judge Singleton
Alaska Bar Association Luncheon & Annual Meeting

Awards Banquet, Thursday, May 13th
The Ever-Popular Poetry Reading, Thursday, May 13th
President’s Reception, Friday, May 14th

A Tanana Valley Bar Association Special Event is in the works!

Keep an eye out for your convention brochure. It will be mailed in March.
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Ambulance=-chasing on the Internet

It had to happen: The worldwide web as a cyber-hangout for the long-lost art of ambulance-chasing (sort of). This one brings the client to you.

Who hasn’t had the unpleasant experience while on vacation or on a business trip getting a speeding ticket in some small out of state “burg”™?
Most people don't have the time, energy or resources to fight it and usually pay the ticket. Others who couldn’t afford the points on their driver’s
licenses take time off from work and go to the ex-
pense of going back to the county of the infraction for
their court appearance.

Enter www.speedingticket.net. The purpose of
the website is to easily and conveniently link traffic
defendants from all over the USA with attorneys in
the county where they received their traffic ticket. _

With www.speedingticket.net, motorists simply 2 ' B n'[ n a
visit the site on the Internet, input the locale on the b Bl R
ticket and they will find attorney firms listed with _ t il&lﬁ E 11 ! ;
addresses, telephone numbers and e-mail addresses.

Deffandants c:'m then contact the attorney_of their : From the speedingticket.net home poge

choice, negotiate a fee and the attorney will appear in

court on their behalf. The goal is to have three to five firms per county for every county in the United States on-line by the end of the year. (No
Alaska attorneys have discovered the site to date.)

“A trucker friend of mine told me that he’d pay any traffic fine as long as be didn’t receive points on his license. His license is his livelihood and
he can’t afford to lose it” said John White, creator and president of SPEEDINGTICKET.NET, Inc. “I can’t tell you how many vacationers | know
who have gotten a ticket while away from home. Now they have a place to go and get legal help.”

Attorney firms can also visit the site and register their firm on line using a credit card. The cost is as low as just $99 for |2 months worldwide.
Firms have the option to link their listing to their existing website, have a website created and/or create a banner ad to stand out from the crowd.

In addition to attorney searches, the site also offers merchandise, auto club services, free travel information and searches for car insurance and
bail bondsmen. There is also a place to list your car for sale for free nationwide.

£
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"Z‘e LIVENOTE ADD-ON

‘_ * Q {/ Litigation teams who use LiveNote™
‘o ; ® transcript analysis software can now use
il B the application to review, search and an-
]ﬁc O fﬁce C ent er ls notate deposition videos with synchro-

# nized transcript text,

LiveNote™ is a leading application for
analysis of both realtime text as well as
completed transcripts. To play video files,
users of existing versions of LiveNote™
must install the VideoNote plug-in util-
ity. The software also can receive realtime

" PACIFIC QFFICE CENTER HAS SOLVED THE "OFFICE DILEMMA" FOR DOZENS OF férinscripts over the Internet in version

INDEPENDENT PROFESSIONALS by providing spacious offices, state of the art equipment, and a "Video with synchronized text enables

e i ! ! Tho ) litigators to re-create depositions for re-

nal; courteous.support staff — at a fraction of what you'd pay on your own : ugh. we're R ol ion s T

ars old, Pacific Office Center’s offices have now been full for nearly a year, with virtually no powerful demonstrative evidence at trial.

o - a testament to the level of service we provide for our clients! Now our expansion will allow s portohthellive Natf s SeivlieNideo
; Y _ 5 ’ depositions are converted todigital video
to provide additional offices and support services to Anchorage’s solo practitioners and professionals. (MPEQG) files, synchronized to LiveNote

transcript text, and stored on CD-ROMs
along with a complimentary copy of the
1e Pacific Office Center expansion will feature: VideoNote plug-in. Litigators can choose

: : s : to convert clips or an entire deposition.
ipacious new offices, most with inlet or courtyard/park views M e

n additional conference room ware to present the synchronized text-

e s to-video fil t itors.
acious meeting room, able to accommodate 40-50 people &cfﬁym.ﬁvﬁoﬁii&?m e
A

Pﬁs you'll have all the advantages we offer now: %
A tastefully-decorated professional environment Trial game adds

Large private offices Windows versions

+  State of the art office equipment at your disposal TransMedia, makers of the Objection!
A courteous, professional reception staff series of CLE certified computerized trial

" ; : : games, has released Windows95/98/NT
Competent support staff with extensive legal experience available Yersiony ol e ous tialiganon

to help when you need them TransMedia first developed Objection!

iy ; : A (the murder trial) in 1991 in a DOS for-
Class A location in the convenient Carr-Gottstein Building mat. Since .tf:en’ Civil Objection!
+  Private office rates starting at $750 per month AutoNeg, Civil Objection! Slip-Fall and

Expert Witness! have been added to help
attorneys and aspiring attorneys

Office reservations are being accepted now sharpen their trial skills at home or in
inlet vi il / the office. All four games are now avail-

(m et views un gofast.) able on CD-ROM in DOS, Windows95,
For more information contact Windows98s, and Windows NT formats.

; 5 The new Windows versions include the

Mike Thomas tOda}' 907 264-6600 trial manual Comprehensive Evidence

which previously was sold separately.
This trial manual is fully accessible on-

3 PACIFIC OFFICE CENTER e e
310 K Street, Suite 200, Anchorage, AK 99501 the questions at hand.
907-26 4-6600 Other Windows- related features in-

clude a point and click interface, freeing
the player to concentrate on making cor-
rect objections quickly. These games also
include current 1998/99 citations and
rules.
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TOGETHER

Transformative justice

[_] Drew Peterson

instrumental in developing the first
Victim-Offender Reconciliation Pro-
gram (VORP) in the United States,
and has helped many other commu-
nities to start similar programs. His
book Changing Lenses: A New Focus
for Crime and Justice (Herald Press,
1990) is the best introduction I have
seen to the restorative justice move-
ment is gaining attention through-
out the country.
Zehr’s book begins by quoting the
Bible, Psalm 103, which says:
Yahweh is tender and compassion-
ate, stow to anger, most loving; his
indignation does not last for ever,
his resentment exists a short time
only; he never treats us, never pun--
ishes us. as our guilt and our sins -
deserve.
- Jerusalem Bible, vv. 8-10
In contrast to Yahweh, however, our
modern system of justice is harsh,
neglecting the needs of both the of-
fenders and the victims of criminal
acts, according to Zehr. He calls for a
shift in our thinking to what he calls
“Covenant Justice: The Biblical Al-
ternative.” His concepts are referred
to by most other commentators in
the field as a shift to a restorative
Justice model, having as its goal the
restoration of the victim, the commu-
nity and even the offender to a state
of healing.

UNDERSTANDINGS OF CRIME

Zehr contrasts the lens that soci-
ety uses to view and analyze criminal
behavior under the two kinds of jus-
tice. The retributive understanding
of crime is thatitis defined by broken
rules. Harm is described abstractly,
and crime is seen as categorically
different from other harms. The state

oward Zehr is a writer and consult-
ant on criminal justice issues. He
_5 is also a devout Mennonite. Since
1979, he has served as director of the Men-
nonite Central Committee U.S. Office on
Criminal Justice. As such he was

and the offender are seen as the pri-
mary parties, and the state itself is
the victim. Victims needs and rights
are ignored, and the interpersonal
dimensions of the criminal act are
deemed irrelevant. Offenses are de-
fined in technical, legal terms, the
conflictual nature of crime is ob-
scured, and wounds of the offender
are peripheral.

understandings of accountability.
Under the retributive lens, wrongs
create guilt. Guilt is indelible, abso-
lute, and viewed in either/or terms.
Debt is owed to society in the ab-
stract, and is paid by punishing the
offender. Offenders are assumed to
choose their behavior freely, and ac-
countability is established by the of-
fenders “taking their medicine.” If
you commit the crime, you must do
the time!

Under a restorative view of justice,
in contrast, wrongs create various
liabilities and obligations, and there
are varying degrees of responsibil-
ity. Guilt is considered to be remov-
able through repentance and repa-
ration. Debts from criminal behav-
ior are concrete, they are owed first
to the victim, and they are paid by
making things right to the extent
that is possible. Restorative justice
recognizes the difference between
potential and actual realization of
human freedom and the role of so-
cial context as choices. Yet it does so

He calls for a shift in our thinking to what he calls “Cov-
enant Justice: The Biblical Alternative.” His concepts are
referred to by most other commentators in the field as a
shift to a restorative justice model, having as its goal the
restoration of the victim, the community and even the of-

fender to a state of healing.

In contrast, the restorative view
of crime is that it is primarily de-
fined by harm to people and relation-
ships. Crime is recognized as related
to other harms and conflicts, and
harms are defined concretely. The
victim and the offender are seen as
the primary parties, and the needs
and rights of the victims are central.
Thus the conflictual nature of crime
is recognized, and interpersonal di-
mensions are central. The offenders’
own wounds are important, and an
attempt is made to understand the
offense in its full context: moral, so-
cial, economic, and political.

UNDERSTANDINGS OF
ACCOUNTABILITY
Retributive and Restorative views
of justice also differ greatly in their

without denying personal responsi-
bility, and has indeed established ac-
countability by the taking of such
responsibility.

UNDERSTANDINGS OF JUSTICE

According to the retributive justice
model, crime violates the state and
its laws. Justice focuses on establish-
ing guilt so that doses of pain can be
measured out. Justice is sought
through a conflict between adversar-
ies in which the offender is pitted
against the state. Rules and inten-
tions outweigh outcomes; one side
wins and the other loses. Blame fix-
ing is central, and the focus is on past
behavior. The offenders and the state
are the key elements of the system,
and victims and their sufferings are
ignored. Offenders are punished, but

have no responsibility for restoration
of victims or society. Their ties to the
community are weakened and they
are alienated from their former
peers.

In contrast, according to the restor-
ative justice model, crime violates
people and relationships. Justice
aims to identify needs and obliga-
tions so that things can be made
right. Justice encourages dialogue
and mutual agreement and gives vic-
tims and offenders central roles. Jus-
tice is judged by the extent to which
responsibilities are assumed, needs
are met, and healing is encouraged.
Restorative justice focuses on the fu-
ture, searches for commonalities, and
emphasizes the repair of social inju-
ries. The victim’s needs are central
to the process; suffering is acknowl-
edged, and they are given a change
to “tell their’truth.” Offenders are
given a central role as well, and are
encouraged to future responsible be-
havior. Justice is tested by its “fruits”
and aims at improved relationships,
reconciliation and transformation.

THE FUTURE OF RESTORATIVE
JUSTICE

Not surprisingly, Zehr advocates
the transformation of the criminal
Jjustice system to a restorative jus-
tice model. He also discusses the pos-
sibility of developing parallel sys-
tems, along the lines of the programs
of the Community Boards of San
Francisco, or the two-tier justice sys-
tem in Japan.

In the meanwhile, Zehr advocates
that we become “justice farmers,”
planting experimental and demon-
stration transformative justice plots.
He particularly advocates the use of
Victim Offenders Reconciliation Pro-
grams, like the excellent program in
Anchorage run by the Community
Dispute Resolution Center (CDRC).
Such programs spread the restor-
ative justice model, without being
perceived as a threat to the predomi-
nant system.

I predict that we will be hearing
more about restorative justice in the
near future. It is an idea whose time
is rapidly coming, as the failure of
the current retributive justice model
is increasingly being recognized.
Howard Zehr’s book is a wonderful
introduction to this exciting new con-
cept.

Forensic Document

Examiner
e Complete laboratory examination/
analysis of questioned documents
¢ Trained by Secret Service, AZ and
NM law enforcement agency labs
Current law enforcement examiner
Qualified expert witness testimony

Robert M. Hill
Associated Document Laboratories
1-888-470-8686

Forensic
Document

Examiner

Full service lab to assist you with

handwriting comparisons,
alterations, obliterations, charred
documents, indented writing and
typewriting comparisons.
Jim Green - Eugene, OR
Phone/Fax: (541) 485-0832
Toll free (888) 485-0832

Protector Plan.
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LAWYERS:

YOU BE

THE JUDGE.

Choosing professional liability insurance requires a judicial mind.
As insurance administrator for the Lawyer’s Protector Plan®, we make
the decision easy because we offer extraordinary coverage. -
The Lawyer's Protector Plan is underwritten by Continental Casualty
Company, a CNA member property and casualty company, and administered nationally by Poe & Brown, Inc.
We can show precedent, too. More and more attorneys throughout the nation are siding with the Lawyer’s

Your peers have made a good decision. Now you be the judge.

Call Linda Hall

3111 C Street Suite 300 Anchorage, Alaska 99503
Phone 907/561-1250 Fax 907/561-4315

The Lawyer’s Protector Plan® is underwritten by Continental Casualty Company, a CNA member property and casualty company and administered nationally by Poe & Brown, Inc.®.
The Lawyer's Protector Plan is a registered trademark of Poe & Brown Inc., Tampa, Florida 33602. CNA is a registered service mark and trade name of the CNA Financial Corporgtion, CNA Plazq, Chicago, Ilinois 60685.
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The trial Tfyan};o/o

. -~ more than [300 titls
of the century! * swinsidy

Beat the competition! | : Bm:;ght £ gy byes
Win move cases! LEXIS® Law Publishing
Acquive new clients! Y

TIncvease overall vevenue! 14 Some selected Alaska
- y titles to enbhance your practice.

The most authoritative and

comprehensive source in Alaska
for primary law

Alaska Administrative Code
The official publication of
permanent and emergency
regulations of state agencies

Alaska Law on Disc™

by LEXIS® Law Publighizgg
The foremost CD-ROM research

system that's fast, easy, current
and affordable

Shepard’s® Alaska Citations

Legendary comprehensive case history
and treatment analysis

Also:-

o Alpska Children, Youth
and Family Laws, Rule
and Regulations

e Alaska Criminal and

Traffic Law Manual

" ° Alaska W .
Heve’s a trial you can’t lose! Compensntion Laws and

Regulations Annotated

Just order any of our state or national products and
receive the most accurate, comprehensive, and up-to-date

....and many more.
information available — all at no risk.

LEXIS

LAW PUBLISHING

Order today and judge for yourself.

Visit our web site at lexislaw p ublishin com For more information or a complete listing and
or call for details. prices of all LEXIS' Law Publishing products, call:

1-888-217-1730

*If you are not completely satisfied, you may return the product within 45 days for a full refund of Please mention 8BF when calling
the purchase price. ©1998 Lexis Law Publishing, a division of Reed Elsevier, Inc. All rights reserved.




