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By SCcOTT A. BRANDT-ERICHSEN

Anyone who has heard any-
thing about the new State Dis-
trict Attorney in Anchorage has
probably heard about a brief
episode in 1986 in which Ed-
ward McNally was arrested as a
spy while on a motorcycle trip
across China's countryside.

Such stories make for lively
social conversation, but hardly
form the basis for evaluating
the qualifications and abilities
of the person with prosecutorial
discretion over major crimes in
Alaska's largest city. Exercise of
‘?ﬁ&%‘ﬂﬁ’ ,-. g
utilizes both the personal values
which McNally brings to the job
as well as his experience both as
a prosecutor and an administra-
tor.

Ed McNally spent part of his
early childhood in Texas as an
"air force brat." However, his
formative years were spent in
the Chicago area going through
public grade school and public
high school as one of 10 children
in an Irish family. :

McNally's contact with Alaska
came in 1978 when he worked
on Governor Walter J. Hickel's
gubernatorial campaign. He
then returned to Yale Univer-
sity where he received a Bache-
lors Degree in Political Science
in 1979. The following summer
he worked on George Bush's
presidential campaign before at-
tending Notre Dame Law School
in the fall. During law school he
spent his second year at Notre
Dame's London campus. He
graduated in 1982, taking .and
passing the Illinois Bar that
summer,

McNally was an employee of
the Justice Department from
the fall of 1982 through April of

1991. From 1982 through 1985
he worked in the Office of Legal
Policy, an office of approxi-
mately 12-15 attorneys focused
on the policy rather than the
practice end of the law. In the
1985-1986 academic year, while
still an employee of the Justice
Department, McNally was a
Luce scholar teaching law at
- Peking University. He was rec-
ommended for this position by
Vice President Bush, Walter

srial responsibility

President George Bush and Presidential Assistant David Demarest (center) meet with Ed McNally in the Oval Office, April, 1989.

Hickel, Attorney General
William French-Smith, and his
law school dean from Notre
Dame. -

Anchorage's new D.A. is quick
to point out all of the exemplary
facets of this educational and
cultural experience. In essence,
as China was in the process of
opening up more contacts with
the United States, McNally was
one of the pioneers in introduc-
ing Chinese law students to
American legal concepts. His
class grew from 20 students ini-
tially, to over 200 students to-
wards the conclusion of his stay.
One of his former students was
able to use knowledge gained
from McNally's courses to assist
his defense when he was tried
for his participation in the
Tienamen Square demonstra-
tion. The "motorcycle event” oc-
curred only during McNally's
last week in China.

Upon returning to the United
States, McNally moved to the
"hands on" side of the Justice
Department, working in New
York as an Assistant U.S. At-
torney. Thereby McNally ini-
tially handled prosecution of
general crimes, then moved on
to primarily narcotics offenses.

During this period, from
September of 1986 through
April of 1989, McNally gained
the prosecutorial experience he
brings to the job. According to
McNally, this experience in-

cluded 5 to 8 felony jury trials,
between 10 and 20 suppression
hearings and 2 to 3 appearances
before the Second Circuit. Two
of his longer trials lasted ap-
proximately 3 weeks, and he
says that approximately half of
his trials were handled jointly
with another attorney. The most
memorable or notorious of these
involved five Jamaican defen-

dants convicted of conspiracy,
attempted murder of a federal
agent and cocaine distribution.
While this case might be one of
the largest in a year in Alaska,
McNally said that "in New York
it was a fairly normal case."

In March of 1989, a federal
narcotics agent was assassi-
nated in New York. McNally
called the White House and rec-
ommended that President Bush
contact the officer's family. In-
stead, Bush came to New York
and, with remarks drafted by

Continued on page 15
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PRESIDENT'Ss COLUMN

Recently, ALPS (Attorneys
Liability Protection Society) in-
vited the presidents, presidents-
elect and executive directors of
the member bars to a meeting
in Missoula, Montana, to get an
inside picture of the company.
For those of you unfamiliar with
ALPS, it is a "captured” insur-
ance company, partially owned
and managed by members of the
Alaska Bar.

In 1986, there was a crisis in
the legal malpractice insurance
field in the smaller states. Bar
leaders were requested by their
members to look into the issue,
and as a result, ALPS was
formed in 1987 as a mutual risk
retention group. The Alaska Bar
loaned money to the society to
help capitalize it and that
money has since been paid back.
There are presently eleven
states in the program. The re-
quirement for a state to join is

By Pat Kennedy

that the state must be predomi-
nantly rural, and have no major
metropolitan area which is
within its borders. ALPS is not
unusual - there are now over 25
states with bar sponsored com-
panies.

The program I attended went
over every aspect of the society,
from setting rates to marketing.
It was very informative, partic-
ularly to someone like myself
who has just started using mal-
practice insurance. There was
even a segment on what all the
questions mean on the applica-
tion, and what sort of rate con-
sideration the answers trigger.
(It was suggested by the atten-
dees that parts of the program,
including rate setting and ex-
clusions and what they mean,
would be a helpful CLE for
members in sponsoring states).

Overall, the company is in ex-

cellent shape - so much so that
it has excess carriers who wish
to be considered for coverage. It
has been audited by potential
excess carriers, who have found
it to be both sound and well
managed.

One of the problems with
Alaska is our statistical record,
which shows that Alaska has
the highest cost for defense of
claims, the highest percentage
of claims, and the highest cost
for claims made and paid. We
were constantly used as an ex-
ample of what not to do. Part of
the problem with a record like
that is that we are at the top of
the rate setting scale. The Bar
hopes to do more CLE in the
near future to mitigate the
problem.

Right now the insurance mar-
ket in Alaska is competitive
again, and rates from some
companies are lower than those

Epitor’s CoLuMN

By Ralph Beistline

A gathering of judges:
9th Circuit meets in Maui

Court was in recess for most of
the Ninth Circuit as judges,
clerks, and lawyer representa-
tives convened in Maui, Hawaii,
during the week of August 5,
1991, for the Ninth Circuit Ju-
dicial Conference. As a first-
time attendee and one of four
lawyer representatives from
Alaska (also attending were Hal
Brown, Gary Zipkin, and Robert
Bundy), I was somewhat uncer-
tain what to expect and cer-
tainly concerned about the na-
ture and scope of interaction
that there would be between
lawyers and judges. This con-
cern was highlighted as I waited
in line at the hotel's front desk
to check in. After about 10 min-
utes, a senior judge arrived and
stood in line behind me. Very
-soon thereafter, a new desk
clerk arrived and asked who
was next. Before I could move,
the gentleman behind me raised
his hand and rushed to the front
indicating that he needed to
check in. I was overcome by a
feeling of invisibility and won-
dered if this feeling would con-
tinue throughout the entire con-
ference. As I waited in line, I re-
called a joke I had recently
heard at the last Tanana Valley
Bar Association luncheon:

It seems that a federal court

judge died and found himself
at the pearly gates. In front of
St. Peter was a long line of
people waiting to enter. The
judge moved to the front of the
line and requested entry,
noting that he, in fact, was a
federal court judge. St. Peter
quickly told him, however,
that he would have to go to
the back of the line and wait
his turn. This the judge reluc-
tantly did. A few moments
later a white haired gentle-

man attired in a black judicial

robe, with the words "Federal

Court Judge" stenciled on the

back, walked up to the front of

the line, nodded to St. Peter,
and was escorted through the
gates. This really upset the
federal court judge standing in
line and he rushed up again to
St. Peter to complain. He
asked how it was that St. Pe-
ter let that federal court judge
into heaven so quickly while
he, on the other hand, had to
wait in line. St. Peter re-
sponded: "That wasn't a fed-
eral court judge; that was

God. He just thinks he's a fed-

eral court judge.”

The convention events of the
following days proved my initial
concerns to be unfounded and
the joke not quite right. In fact,

I was impressed with the open-
ness I found throughout the
meetings and the accessibility of
judges at all levels. As an ex-
ample, let me tell you about
several things that occurred
during the convention.

On the first evening of the
convention, the attendees con-
vened in a large conference hall.
I was seated with my wife, three
rows back from the front table.
At the front table were Justice
Sandra Day O'Connor and Jus-
tice Antonio Scalia. Two rows in
front of me was William Web-
ster, director of the CIA and a
former federal court judge. I
commented to my wife at the
time how impressed I was to be
so near such distinguished peo-
ple.

The next day I returned to the
conference room for a presenta-
tion on the subject of cameras in
the courtroom. There were no
seats with the Alaska delega-
tion, so I sat immediately be-
hind them. To my left was an
empty chair, and to the left of
that was a lady seated by her-

self. A moment later another
lady came and sat between us, I
turned to shake her hand and
introduce myself. I then leaned

Continued on page 20

from ALPS. The formation of
ALPS seems to have brought
competition into the market, to
the benefit of us all. But it is
important to remember that
ALPS is owned by our lawyers,
and will not desert the market-
place when times get a little
tougher. If you have any ques-
tions about the program, Mike
Thompson from Ketchikan is
our director on the ALPS Board.

On a separate note (notice the
smooth transition), now is the
time when the convention for
June is being planned. It is dif-
ficult to know, nine months be-
fore the fact, what issues the
membership is interested in
having placed on the program.
Since we are still in the plan-
ning stage, I am looking for
suggestions from all segments
concerning what they would like
to see presented, and by whom.
Please contact me soon if you
have any ideas.

If you are concerned about your
own use of alcohol or drugs, or
by a fellow attorney, call one of
the members on the Substance
Abuse Committee. This is & re-
ferral and information commit-
tee. Allinquiries willbe confiden-

tial.
John Abbott
John Reese
Nancy Shaw
Mike Lindeman
Brant McGee
Cliff Groh, Sr.
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BY BARB KISSNER

“You never know what I'll be
doing next," said Pat Kennedy,
new president of the Alaska Bar
Association. ,

Like her life, her duties as
president keep her jumping
from place to place, doing a va-
riety of tasks. From the day she
entered office, she has been
trying to manage the demands
of the Bar Association with
those of a new solo practice as
well as other personal interests.
But juggling time and commit-
ments is nothing new to Pat
Kennedy. Her ability to handle
her initial assignments such as
going to the Alaska Bar Con-
vention in Fairbanks, then fly-
ing to Arizona for the Arizona
Bar Convention on a reciprocal
exchange, to reviewing com-
plaints and fielding inquiries,
reflects her ability to not only
handle an interesting job, but
also an interesting life.

Born in Pittsburgh, Pat spent
most of her childhood living in
Pittsburgh and Ohio, floating
back and forth. She graduated
from Sarah Lawrence College in
New York City and went on to
receive a masters degree in
teaching at Wesleyan. After
teaching for the Quakers in
Sandy Springs, MD., she went
back to school and studied for a
doctorate degree in guidance
and counseling at Ohio State
University. She moved to
Alaska in 1969 with her then-
husband who was with the U.S.
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Coast Guard stationed in Ko-
diak. She became the guidance
counselor at Kodiak Regional
High School, helping over 600
kids from all over the state.
While in Kodiak, Pat took in
her first foster child, Gabriel, a
19-year-old Eskimo. She re-
ceived her foster parent license,

took in more children, and
learned a lot about Alaska Na-
tive culture. Little did she know
that Gabriel would be the first
of over 40 children Pat would
take in over the next several
years.

In the early 1970's, Pat moved
to Anchorage and became a Na-
tive counselor and later Associ-
ate Dean of students at Alaska
Methodist  University (now
Alaska  Pacific  University).
While serving in these positions,
Pat helped many young Native
students register under the
Alaska Native Claims Settle-
ment Act (ANCSA). While gath-
ering family information and
plotting genealogical trees for
the government's requirements,
Pat realized that there were a
lot of legal issues that would
soon appear. This prompted Pat
to go to law school.

After graduating from the
University of Washington Law
School, Pat returned to Alaska,
even though she had no job and
no money awaiting her. As luck
would have it, Pat landed a job
with a small firm who laid her
off the Monday after she was
told that she passed the Bar
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New president juggles jobs to bluegrass

Exam. Pat then interviewed
with the Attorney General's Of-
fice, who offered her a job the
same day. She spent the next 14
years with the Department of
Law, working mostly on child
abuse and neglect cases.

In addition to the Department
of Law and her foster kids, Pat
has a third love: bluegrass mu-
sic. Known to some as the
"Grandmother of Alaska Blue-
grass," she occasionally travels
across the country with a blue-
grass band to attend bluegrass
festivals. In fact, after spending
a month on one bluegrass trip,
she decided that she needed
more free time and retired from
the Department of Law in Octo-
ber, 1990 to open her own prac-
tice.

Although new to the presi-
dency of the Alaska Bar Associ-
ation, Pat is certainly not unfa-
miliar with the actions of the
organization. Pat joined the Bar
in 1976 and was first elected (as
a result of campaigning at a
CLE) to the Board of Governors
in 1979. Three years later, she
became the treasurer. Later she
was elected to a statewide seat
which she has held since that
time. She knows where the bar
association has been, she has
watched it multiply in size, and
has a good idea of what issues
are going to face Alaska lawyers
in the future.

One of the hottest issues fac-
ing attorneys all over the coun-
try is the quality of life. Pat
noted that many professional
women have often faced the
challenge of balancing work and
family, but now it is an issue af-
fecting all professionals, re-
gardless of gender. Another is-
sue is how to handle the growth
of para-professionals. There are
arguments for including and ex-
cluding para-professionals from
the bar association, as well as
issues regarding statewide reg-
ulation and supervision, all of
which the bar association, must
face.

In the meantime, it is busi-
ness as usual. Pat is juggling
her new solo practice, the presi-
dency of the bar association, and
the rest of her life. There is no
doubt that Pat can handle it. In
fact, with a little bluegrass mu-
sic playing, Pat can probably
handle anything.

SPECIALIZING IN
TYPESETTING AND DESIGN
» Brochures, Newsletters
- e Letterheads and Envelopes
o Office Forms, Reports
e Flyers, Logos
Contact: Susan Bybee

719 E. 11th Avenue - Anchorage
PHONE: 272-7500

KRON ASSOCIATES
| COURT REPORTING

M DEPOSITIONS
B TRANSCRIPTS

M APPEALS

1113 W. Fireweed Ln.
Suite 200

Anchorage, AK 99503
276-3554

FAX: 276-5172

ACS Certified

276-3554

B HEARINGS
B MEETINGS

B VIDEO TAPING

Captain Cook Branch Office
939 W. 5th Ave., Suite H
Anchorage, AK 99501
258-5223

FAX: 258-5675

ATTORNEY POSITION

Small firm emphasizing bankruptcy

and commercial litigation seeks associ-

ate attorney with street smarts and strong

academic background. Permanent, part-

time work also possible.

Send resume to:

Law Offices of Cabot Christianson
911 W. 8th Avenue

Anchorage, Alaska 99501.
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Estate administrators face myriad pitfalls

BY ROBERT L. MANLEY
Second in a series

An attorney involved in estate
administration must pay atten-
tion to the emotional landscape
and be alert for various obsta-
cles and pitfalls.?

The potential problems are
not limited to family members.
Attorneys frequently have their
own problems in dealing with
death. Dealing with a bereaved
family (particularly where the
deceased was a former client or
personal friend) forces the at-
torney to confront his or her
own mortality. Sometimes at-
torneys respond by avoidance,
"which ultimately leads to ne-
glect of the clients' affairs. Such
avoidance does not serve the
clients and exposes the attorney
to disciplinary proceedings. See
Disciplinary Rules 6-101(3); In
Re Collins, 583 P.2d 207 (Alaska
1978). In addition, the attorney
may feel guilty about profiting
from the death of the client and
a "better him than me" reaction.
This guilt may make the avoid-
ance reaction even stronger.

If the attorney overcomes the
avoidance reaction, there may
be tendency to step into an over-
protective role.

When a surviving spouse con-
sults on a variety of matters
(many of which will be non-le-
gal) there is temptation to make
decisions for the spouse. The at-
torney may respond to impo-
tency in the faith of death by
becoming a rescuer or white

knight for the survivors. this
overprotection reaction should
be avoided. It is not beneficial to
the long-term interests of family
members.

Family members sometimes
encourage overprotection by the
attorney because they transfer

their dependency and reliance
on the deceased to the attorney.
It is important for the attorney
to help the clients evaluate op-
tions, but the attorney should
not replace the deceased.

Some aspects of the grieving
process may cause special diffi-
culties. Client problems can in-
clude inability to concentrate,
anger, mistakes, irrational at-
tachment to assets and even
hallucinations. Survivors are
more likely to have accidents or
suffer an illness after a loved
one has died. The risk of suicide
increases especially if the dece-
dent committed suicide.

The attorney must recognize
and deal with these problems.
The inability to concentrate of-
ten leads to difficulty in com-
munication. It may be necessary
to repeat instructions fre-
quently, explain things more
than once, .and communicate
more frequently with less in-
formation contained in each
communication. An oral expla-
nation followed up by a letter
which can be referred to as
questions occur is often helpful.

The anger family members
may have is often really di-
rected at the deceased. This

Burberry’s, After Six and Lord

addition to its other stylish attributes.
Prices start at $345

NO RISK FASHION VALUES /

The latest looks for less from such
name brands as Hickey-Freeman,

You couldn’t have picked a smarter time to own
your tuxedo . . . or a smarter tuxedo to buy!. Our
value-priced modet features a snappy vest in

If it's fall in Alaska, the dogs must
be getting eager to hit the sled trails
from the Arctic to Southcentral. This
fellow was captured by a curious Bar
Rag photographer on the Chena Hot
Springs Road near Fairbanks on a
crisp fall day.

Waest

NEW STORE HOURS:

MON-FRI 11 AM-7 PM SAT 11 AM-6 PM

ndre’s

Menswear & Custom Tallors

4007 Old Seward Hwy.
Next to University Center

258-1133

562-3714

FIFTH AVE.

in The Capt. Cook Hotel

may be anger at the deceased
for "leaving them". or may be
unresolved anger from pre-
death events. Anger at the de-
ceased is usually a psychologi-
cally and socially unacceptable
emotion. Family members may

‘project that anger onto third

parties. The attorney is often a
target for the projection and you
need to recognize that this
anger is not really a personal
attack. "

It is frequently necessary and
prudent to liquidate certain es-
tate assets. Some family mem-
bers may have trouble with this
necessity. There is a tendency to

view the deceased's investments
as monuments or memorials.

Greed is another unacceptable
emotion which family members
(particularly those of more re-
mote relationship) may feel.
Again, this is an unacceptable
emotion and family members
may project it onto the attorney
or other professionals involved
in the administration of the es-
tate.

Completion of the grieving
process may be tied to closing
the estate. Sometimes family
members will not feel that they
can get on with their lives until
the deceased’'s affairs are set-
tled. It is important for the at-
torney to be responsive to client
inquiries and to explain any
necessary delays.

It is generally not advisable
for a surviving spouse to make
too many major changes during
the first year after death. This
applies particularly to sale of
the family home which may
provide some much needed sta-
bility. Economic realities may
force changes more promptly
than is ideal. It is important to
help a surviving spouse recog-
nize the economic realities of
the situation, which may re-
quire selling the family house,
seeking employment or scaling
back lifestyle.

The attorney assisting with
estate administration cannot
truly avoid the counselor role.
The only real question is how
well the attorney will perform.
The survivors will have emo-
tional concerns and responses.

AThey are entitled to those emo-

tions and the attorney should

not attempt to deny those reac-
tions.

It may be appropriate for the
attorney to refer clients and
other family members to sup-
port groups or counselors to as-
sist with the grieving process.

In some cases, a complete
physical should be recom-
mended. The physician may be
helpful in urging the survivor to
accept the need for counseling.
The emotional landscape is
important to consider because
recognizing the potential obsta-
cles and pitfalls will allow you
to better serve your client and
facilitate a good working rela-
tionship. This in turn will make
a break in the relationship and

a subsequent malpractice claim
less likely.

iFor a more thorough review of some of
these issues, refer to Schlesinger & Kliman,
Counseling the Survivors After Death
University of Miami Institute on Estate
Planning, ch. 11 (1982); Gorman, All Alone
and Confused: Planning for the Survivor 15
University of Miami Institute on Estate
Planning, ch. 10. (1981).

* % %

Correction to July-August,
1991 Article. "An adopted per-
son is the child of an adopting
parent and not the natural par-
ents unless the decree of adop-
tion specifically provides for the
continuation of inheritance
rights." AS 13.11.045(1) has
been amended and is now con-
sistent with AS 25.23.130(a)1).
This should be a drafting con-
sideration in preparing adoption
decrees. It continues to be im-
portant to review adoption de-
crees to determine whether an
adopted-out child retains inheri-
tance and other rights with re-
gard to natural parents.

The National Wildlife Federation seeks
attorney for Alaska regional office Anch.
Law degree required; B.S. or gradu-
ate degree in wildlife, fisheries, or other
natural resources management disci-
pline highly desirable. Closes Oct. 15,

1991 (or until filled). Contact:
S. Douglas Miller, Director
Alaska Natural Resource Ctr
750 West Second Ave., Ste. 200
Anchorage, Alaska 99501
907/258-4800, tax 907/258-4811

in Historic
Anchorage -
Original Townsite

Courthouses

» Excellent terms

135 Christensen Drive nchorage

» Desirable Location - Walking Distance to both State and Federal

» Three floors approximately 2,000 sq. ft. each floor
« Perfect for Law or Medical Offices or other similar use

Contact: Dianne Cummings or Steve Dike

276-5727




BY DAN BRANCH

So That's Why Fish Cost So
Much Here.

It was going to be great. Sat-
urday morning Tom and I would
board his boat, the F/V Sisy-
phus, and motor to the sockeye-
rich waters of Kegan Cove.
There we would dipnet our win-
ter supply of red salmon from
the Kegan River and spend the
rest of the weekend exploring
Moria Sound.

I have long wanted to test the
waters of the Kegan River. The
world class steelhead and sock-
eye stream drains into Kegan
Cove on Prince of Wales Island.

Most people fly there in float

planes to avoid a marine cross-
ing of the Clarence Strait. The
high winds and waves that
plague that body of water make
it foolhardy to go to Prince of
Wales in an average pleasure
boat. You need a 65-foot World
War II search and rescue ship
like the F/V Sisyphus to make
the passage to Kegan Cove.

We loaded the Sisyphus with
camp food and dip nets on Fri-
day night and agreed to meet at
its Bar Harbor slip early the
next morning. Tom called me
Saturday morning as I was
walking out the door with fish-
ing pole in hand. In the first of a
series of troubling phone con-
versations he told me about a
little problem with the boat.

It seems that the Sisyphus
rested the entire year at an-
chor—a year in which Tom had
heated it with the diesel-fired
galley stove. The cook stove had
used up almost all his fuel and
the Sisyphus’s engines died
while the boat was on its way to
the fuel dock. He tied her up to
the Talbot Hardware Store and
used their phone to call me.

Tom assured me that we
would soon be on our way to
Kegan Cove, right after I picked
up about 50 gallons of diesel
from The Last Chance gas sta-
tion. I was going to chip in for
fuel, anyway, so I drove the
diesel over to Talbot's and low-
ered it down to Tom on the
Sisyphus. He told me to stand
by as he started her up. ,

The boat's twin Detroit
Diesels coughed and sputtered
but would not yield. From time
to time Tom stuck his head out
of the cabin to give me words of
encouragement. When the bat-
teries gave out he tossed up a
long electric line and told me to
ask Talbot's for the use of an
outlet.

Tom charged his batteries all
day while we drank coffee and
watched rain drops run down
the wheelhouse windows. Every
once in awhile he tried, without
success, to start up the boat. I
gave up and went home about
five in the afternoon after ex-
tracting a promise from Tom to
call me when he was ready to
move. After dinner he did call,
shouting over the sounds of
Sisyphus’s roaring engines. He
was on his way to the fuel dock
to fill her tanks and asked me to

meet him in an hour at Ryus
Float.

I hurried down to the docks to
find the Sisyphus is tied up at
Ryus Float beneath the Arctic
Bar. Patrons of the bar were sit-
ting out on its dock drinking
and sharing their opinions
about Tom's boat. When I
walked by, they were exchang-
ing stories about the black cloud
of frustration that always hung
over the F/V Sisyphus.

. Tom greeted me with bad

news. Apparently the batteries
gave out again and he had no
way to start up the engines. He
had the charger plugged into

the Arctic Bar and felt we could
soon be on our way. We drank
more coffee and watched revel-
ers swan dive off the deck and
into the waters of the Tongass
Narrows. From time to time
Tom would try the starter. At
ten o'clock he went below to
check on the batteries. The
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Don't try the Sisyphus for good fishing

charger had malfunctioned ru-
ining his very expensive bat-
teries and ending any chance of
making the trip to Moria Sound.

Dejected and under the eyes of
the bar patrons, I unloaded the
camp and fishing gear. It took
many trips, each more humili-
ating than the previous one to
complete the task.

I felt bad about leaving Tom
and the Sisyphus dead .in the
water but I figured that he
could ‘find comfort with the
crowd at The Arctic Bar. Tom
actually spent the evening tow-
ing his boat with a rowing skiff
to its home in Bar Harbor where
it has been providing him snug
housing since our aborted trip to
Prince of Wales Island.

I visited Tom last week to tell
him that the sockeyes have re-
turned to Kegan Cove. When I
asked him about the possibility
of making the run to Moria
Sound, Tom silently pointed to
the fuel gauges. He was out of

diesel again.

"Now," he explained, "If you
could pick up, say 100 gallons of
diesel from the gas station and
bring it over here we could soon
be on our way to Kegan Cove."

Tom's words sent me running
to the fish store for some of
their sockeye salmon. As usual,
they charged me more than I
would have to pay for the same
fish in Seattle. Until then I had
never understood why
Ketchikanites are willing to pay
such a high price for fish in the
salmon capital of the world.

Paralegal seeks contract work on Kenai
peninsula and remote areas. 10 years experi- {
ence in research, investigation and litigation.

« Excellent References » Own Video Equipment
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ALPS' reinsurance backs policies

One of the keys to the Attor-
neys Liability Protection Soci-
ety's (ALPS) success has been
its carefully designed and ad-
ministered program of reinsur-
ance. Standing by itself, a young
and growing company like
ALPS won't present a financial
statement that looks like the
commercial carriers’. They have
been around for years, accumu-
lating assets, and maintain
many lines of insurance which,
by shear mass, reflect in large
accumulated assets. ‘

To compare a commercial car-

rier with ALPS, you have to ex-
amine the degree of risk found
in all lines of insurance offered
by the company and the
strength of their reinsurance
relationships. As a mono-line
company, ALPS is in a far bet-
ter position to monitor its per-
formance and to control the
risks to their insureds than a
large commercial company that
may be in property, medical
malpractice, legal malpractice
and general casualty lines.
ALPS' specially designed rein-
surance program is another sig-
nificant factor in the protection
it offers its insureds.

Virtually all insurers main-
tain reinsurance relationships
and retain only a portion of the
risk associated with any policy
(or group of policies). Such rein-
surance programs generally fall

ALASKA BAR
ASSOCIATION
BENEFIT PLANS

HEALTH
* Quality coverage for firms of all
sizes through Blue Cross.
* Optional Dental and Vision.
« Premiums based on Plan
experience.
» Special help with claims.

LIFE
* Very low term insurance rates.
* High guarantee-issue limits.
« Simplified underwriting.

DiISABILITY
+ Individual non-cancellable
policy through Unum Life,
* One of the best contracts
available.

+ Permanent 15% discount to Bar
members.

Exclusively through

AURORA
EMPLOYEE

BENEFITS

P.O. Box 240326
ANCHORAGE, AK 99524-0326

907) 563-0334

into two categories:

* Faculative reinsurance in-
volves negotiating a specific
agreement between the insurer
and the reinsurer on a policy-by-
policy bases.

* Treaty reinsurance involves
an automatic agreement be-
tween the insurer and the rein-

surer for a fixed period of time
covering multiple risks/policies.

By its very nature, insurance
is a system of sharing risks;
reinsurance is no different.
Whether the relationship is fac-
ultative or treaty, it's quite
common for several reinsurers
to participate in a particular
risk. They, like ALPS, spread
the risk in order to avoid a sin-
gle entity absorbing a catas-
trophic loss.

ALPS maintains four separate
layers of reinsurance, with dif-
ferent reinsurers covering dif-
ferent groups of policies and dif-
ferent levels of risk. As part of
its agreement with reinsurers,
ALPS retains the first $100,000
of any given loss. The reinsurers
then cover the excess. The
ALPS treaties, in an effort to
provide the maximum protec-
tion possible to its insureds,
contain "an insolvency clause"
which provides that the rein-
surers will honor their commit-
ment to pay covered claims of
our insured lawyers, subject to
ALPS' retention of $100,000.

Because of the financial size of
the collective companies that
make wup ALPS reinsurers
(including Lloyds of London,
Transamerica Reinsurance,
CNA RE (UK), and Hanover RE,
to name a few), ALPS insurance
policies stand on footings that
are every bit as strong as those
of the commercial carriers.
Specifics of the ALPS reinsur-
ance program are available from
the company wupon request.
(Contact Robert W. Minto, Jr.,
President, P.O. Box 9169, Mis-

soula, Montana 59807-9169.)
The strength of any company's
program is important to its in-
sureds. All companies, captive
and commercial alike, should be
prepared to share this informa-
tion with their insureds and
prospective insureds. A com-

pany that can't or won't, should
be avoided when selecting a
lawyer's. professional liability
insurer.

L S

In recent weeks, the Board of
Directors of Attorneys Liability
Protection Society (ALPS)—in
consultation with its actuarial
firm (Millman & Robert-
son)—voted to reduce the rela-
tivity factor for Kansas Lawyers
by 10%. "While the base rate for
all ALPS States is the same,
each State 1is assigned a
'relativity factor' to, in part, re-
flect its own claim experience
versus the entire group of 10
States," explained Ray Conger,
ALPS Vice President for Un-
derwriting. "Since our experi-
ence with Kansas lawyers is
better than average, it is appro-
priate that this reduction be
given," he continued.

Because of the various under-
writing factors used by ALPS in
rating a policy for Kansas firms,
this 10% reduction in the state
relativity factor will not neces-
sarily result in 10% premium
reductions for all Kansas in-
sureds. However, the change
will reduce the overall cost to
the vast majority of Kansas at-
torneys.

% %k sk

At its June meeting, the Ver-
mont Bar Association Board of
Managers voted unanimously to
sponsor and endorse ALPS for
its membership. That action
was subsequently ratified by the
ALPS Board of Directors at its
quarterly meeting in Denver.

John Primmer of the firm of
Primmer & Wilson, St. Johns-

bury, Vermont, was seated as
ALPS Director representing
Vermont. His law practice has
included work with numerous
Risk Retention Groups. He cur-
rently serves as Chairman of
the Professional Liabilitv Insur-
ance Committee of the Vermont
Bar Association.

ALPS is now doing business in
eleven (11) states: Alaska,
Delaware, Kansas, Idaho, Mon-
tana, Nevada, North Dakota,
South Dakota, Vermont, West
Virginia and Wyoming.

IN THE COURT OF COMMON PLEAS OF
MERCER COUNTY,
PENNSYLVANIA ORPHANS' COURT DIVISION

IN RE:

Adoption of Baby Boy : Register Number: 45376
CUMBERLEDGE: Relinquishment Number: 752
NOTICE OF INTENTION TO REQUEST
INVOLUNTARY
TERMINATION OF PARENTAL RIGHTS

TO: LORNE LEWIS

You have been named as the respondent in a
Petition for Involuntary Termination of Parental
Rights to a Child Under the Age of 18 Years, which
Petition is related to the adoption proceedings in the
above-captioned matter.

If you fail to object to the Petition, your parental
rights may be terminated.

You may lose important rights relating to custody
and/or visitation as to the minor child.

If you wish to defend, you must enter a written
appearance personally or by attorney and file your
defenses or objections in writing with the court. You
are warned that if you fail to do so the case may
proceed without you and a judgment maybe entered
against you without further notice for the relief
requested by the plaintiff. You may lose money or
property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR
LAWYER AT ONCE. IF YOU DO NOT HAVE A .
LAWYER OR CANNOT AFFORD ONE, GO TO
OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET
LEGAL HELP.

Mercer County Lawyers' Referral Service, c/o
Northwestern Legal Services, 1031 Roemer Boule-
vard, Farrell, Pennsylvania 16121 - Telephone: (412)
346-6332

By: John Edward Calior,

Attorney for Petitioner,

Box 1360, Hermitage, PA 16148-0360

Telephone: (412) 981-2650
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Answers
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Call 907-563-4375
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EsTATE PLANNING CORNER

The gift tax is imposed on gra-
tuitous transfers of property
(LR.C. Sec. 2501).

The gift tax statute was origi-
nally enacted in 1932 (Revenue
Act of 1932, Sections 501, et.
seq.). While the statute does not
define the term "property,” the
Committee Report accompany-
ing the Act states: "The term . . .
‘property’ . . . [is] used in the
broadest and most comprehen-
sive sense; the term ‘property’
reaching every species of right
or interest protected by law and
having an exchangeable value"
(H.R. Rep. No. 708, 72nd Cong.
1st Sess. (1931), reprinted at
Krahmer, 154-4th T.M. Gifts B-
301).

It is generally understood that
the gift tax is not imposed on
gifts or services (D. Westfall &
G. Mair, Estate Planning Law
and Taxation (2nd Ed) at 10-13
(1989)). For example, a lawyer's
gratuitous representation of a
client is ordinarily not a taxable
gift. A taxable gift, as well as
taxable income, could result if

By Steven T. O'Hara

the services were first provided,
a fee was earned, and then the
fee was forgiven (see rev. Rul.
66-167, 1966-1 C.B. 20).

Recently the IRS ruled that a
father's gratuitous, unsecured
guarantee of a loan for the bene-
fit of his child is a transfer sub-
ject to gift tax (Private Ltr. Rul.
9113009). The IRS ruled that
the amount of the gift is equal
to the "economic benefit con-
ferred” on the primary obligor
by the guarantee. Under the
facts of this ruling, without the
guarantee, the lender either
would have charged a higher in-
terest rate or would have not
made the loan.

While debatable, the signing
of an unsecured guarantee more
closely approximates, for this
writer, the providing of a per-
sonal service than the transfer-
ring of property. Property would
first appear to be transferred, if
at all, on enforcement of the
guarantee. Even that enforce-
ment, however, would not ordi-

narily be subject to gift tax be-
cause the guarantor would be
entitled to indemnification.
Only on the guarantor's gratu-
itous release of the primary
obligor would a gift occur.

On this subject, Jonathan
Blattmachr has observed: "Prior
case law suggests that a guar-
antee is not a gift unless the
primary debtor is insolvent at
the time of the guarantee or it is
otherwise unreasonable to ex-
pect the primary debtor to be
able to repay the loan."
Blattmachr & Rivlin, The Chase
Review 13 (July 1991).

Despite what this writer be-
lieves to be a faulty conclusion
by the IRS, this ruling naturally
has an in terrorem effect. Ac-
cordingly, to avoid litigation, a
client considering a gratitous
guarantee should consider (1)
borrowing the sum directly and
reloaning it to the otherwise
purported donee or (2) charging
a fee for the guarantee. Since
the value of the guarantee may

be difficult to determine, the
client may prefer the direct-loan

alternative.
Copyright 1991, by Steven T. O'Hara. All
rights reserved.
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Chapter 13 relief for undersecured, disputed claims

BY THOMAS J. YERBICH

Section 109(e) limits relief under
chapter 13 of the bankruptcy code
to an individual "that owes on the
date of the filing of the petition,
noncontingent, liquidated, unse-
cured debts of less than $100,000
and noncontingent, liquidated se-
cured debts of less than $350,000"
(emphasis added). The emphasized
language of the statute is the main
source of problems in determining
whether a particular individual is
eligible for chapter 13 relief. Gen-
erally, this problem presents itself
in one of two forms: undersecured
and disputed debts.
Undersecured Debt

In the usual "garden variety"
chapter 13, undersecured claims
are generally of such insignificant
size as to be inconsequential. How-
ever, not only did the popularity of
chapter 13s increase substantially
after the decision in In re Hough-
land [886 F.2d 1182 (9th Cir.
1989)] permitting residential mort-
gage "strip-downs” under 11 USC §
506, but the potential impact on
eligibility because of "stripping-
down" secured debts increased as
well. Federal tax liens also can in-
volve significant differences be-
tween the total tax claim and the
value of the property to which the
tax lien attaches. The question is:
For determining eligibility under §
109(e), is a debt "stripped-down"
under § 506 considered a secured
debt in its entirety or is it bifur-
cated into its secured and unse-
cured portions?

Although there is authority to the
contrary, the majority view, as
noted by the court in Miller v.
United States Through Farmers
Home Administration, 907 F.2d 80,
82 (8th Cir. 1990), is that, in de-
termining eligibility for relief under
chapter 13, the unsecured portion
of an undersecured debt should be
treated as unsecured debt. This is
also the rule followed in this Dis-
trict [see In re Jewell, 1 A.B.R. 103,
107 (1990), citing with approval In

re Bros, 108 B.R. 740 (Bkrtcy.Mont.
1989)1.

This rule presents little procedu-
ral difficulties since § 506 requires
that the valuation hearing be held
concurrently with the hearing on
the plan. In addition, at the ‘con-
firmation hearing, the court must
determine if the plan conforms to
the Code, including eligibility for
relief under chapter 13, and fixing
of the secured portion of an under-
secured claim may very well go to
confirmability of the plan under §
1325(a)(5) or (6).

Accordingly, in determining eli-
gibility for chapter 13 relief, the
unsecured portion of an underse-
cured debt must be deducted from
the "secured debt" total and added
to the "unsecured debt" total. For
example, if the debtor owes

$150,000 to a creditor having a se-
curity interest in property having a
value of $100,000, in determining
eligibility, $50,000 must be in-
cluded as an unsecured debt not
secured debt. This situation pre-
sents a  two-edged sword.
"Conventional wisdom" holds that
it is generally preferable to maxi-
mize the unsecured portion of the
debt, which can generally be ac-
corded more favorable (to the
debtor) treatment in the plan. Still,
an "over-aggressive" debtor could
increase unsecured debt to the
point of becoming ineligible for
chapter 13 relief, leaving the debtor
faced with either dismissal or con-
version of the case to a chapter 7.
Disputed Debts

Disputed debts generally arise in
one of two ways: (1) the debtor
schedules the creditor's claim as
disputed from the outset; or (2) the
claim, having initially been sched-
uled as undisputed in some
amount, the creditor subsequently
files a proof of claim in a greater
amount.

The first presents squarely the
issue that has perplexed courts
since the Bankruptcy Code of 1978
was adopted: in determining eligi-
bility under § 109(e), are disputed
debts treated as unliquidated and,
if so, to what extent? The second

situation usually presents the sec-
ond prong of the "amount of debt"
controversy: in determining eligi-
bility, does the court consider the
debt as scheduled or does the court
decide based on a subsequently
filed claim? '

These present courts with the
twin horns of a dilemma: if the
court accepts the amount of the
debt as scheduled, debtors might be
encouraged to dispute debts or un-
dervalue claims to come within the
eligibility limits of § 109(e) [See
Matter of Vaughan, 36 B.R. 935,
939 (N.D.Ala. 1984)]; on the other
hand, if the court accepts claims as
filed, even if disputed by the
debtor, creditors might wittingly or
unwittingly assert false or inflated
claims to deny a debtor eligibility
under § 109(e) [see In re Lambert,
43 B.R. 913, 920 (Bkrtcy.Utah
1984)]. Lambert resolved this
dilemma by determining that "the
provisions of Section 109(e) should
be liberally construed so as not to
unnecessarily obstruct the eligibil-
ity of debtors under Chapter 13." In
reaching its decision, the Lambert
court reasoned:

as to amount and liability. This court
holds that a debt cannot be certain to
the extent there is a bona fide dis-
pute as to the amount or the under-
lying liability of the debtor to pay the
debt.

If there arises a dispute as to the
amount of the underlying liability of
the debtor, then the entire debt is
unliquidated until the liability is de-
termined by a court of competent ju-
risdiction.

* % %

If there arises a dispute as to the
amount of the debt, the debt is also
‘unliquidated,’ but only to the extend
it is disputed. That is, the portion of
the debt which the debtor and credi-
tor agree is owing is liquidated,’ but
the portion which they dispute is
'unliquidated’ because it cannot be
fixed, settled, adjusted and made cer-
tain mathematically and with preci-
sion. (Citations omitted)

* kK

It is the opinion of this court that,
if a determination of a disputed debt
cannot be made expeditiously, that
the court should rely on the charac-
terization of the disputed debt as set

forth by the debtor in its schedules.

This latter approach is an acceptable

alternative to holding a hearing on

the disputed debt because of the
provisions of Section 502(c), which
permit a bankruptcy court to esti-
mate for the purposes of allowance

‘any contingent or unliquidated

claim, fixing or liquidation of which,

as the case may be, would unduly de-
lay the closing of the case.’

In the only case that presented
the issue to it, the Ninth Circuit
very adroitly sidestepped and did
not decide the issue [In re Fostvedt,
823 F.2d 305, 306 (9th Cir. 1987)].
However, in Fostvedt, the Ninth
Circuit signified agreement with
the Bankruptcy Appellate Panel
holding in In re Sylvester [19 B.R.
671, 673 (9th , cir. BAP 1982)) that
whether a debt is liquidated turns
on whether it is subject to "ready
determination and precision in
computation of the amount due." In
In re Wenberg [94 B.R. 631, 634-35
(9th Cir. BAP 1988)], the BAP fur-
ther refined Sylvester by differen-
tiating between a "simple hearing
to determine the amount of a cer-
tain debt and an extensive and con-
tested hearing." If the former, the
debt is subject to ready determina-
tion and is liquidated. If the latter,
and subject to a bona fide dispute,
it is not subject to ready determi-
nation and is unliquidated.

Taking what may be considered
the "middle ground" is the Sixth
Circuit rule: "Chapter 13 eligibility
should be determined by the
debtor's schedules checking only to
see if the schedules were filed in
good faith." [Matter of Pearson, 773
F.2d 751, 757 (6th Cir, 1985)]. The
Pearson rule is based on the fol-
lowing rationale:

We adhere to this construction as

more harmonious with congressional

intent and with the statutory
scheme. First, Section 109(e) pro-
vides that the eligibility computation
is based on the date of filing the peti-
tion; it states nothing about com-
puting eligibility after a hearing on
the merits of the claims. Second, the
fact that evidence must be taken to
determine the amount of the claim
indicates that, until then, the claim
was  unliquidated. Third, the
Bankruptcy Code contemplates that
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a Chapter 13 plan be adopted and
implemented in a short period of
time.

The author suggests that there is
little difference between Pearson,
Lambert and Sylvester-Wenberg.
Both Lambert and Sylvester-Wen-
berg require a bona fide dispute.
Pearson requires that the debtor
have scheduled the claim "in good
faith"; it is difficult, if possible, to
imagine that good faith exists if the
dispute is not bona fide or that
good faith could, if challenged, be
determined without a hearing.
Lambert implicitly requires a
hearing to determine the "bona
fides" of disputes and explicitly ac-
knowledges that, if they can be re-
solved "expeditiously," the dispute
should be resolved at that hearing.
Sylvester-Wenberg require a hear-
ing to determine if the dispute can
be resolved by a simple hearing
(presumably occurring simultane-
ously) and, if so, the claim is liqui-
dated; but, if both bona fide and
subject to an extensive contested
evidentiary hearing, it is not sub-
Jject to ready determination and is
unliquidated. The author suggests
that this is, in reality, a distinction
without a difference — being more
semantical or stylistic than sub-
stantive.

Facially, the distinction is: Lam-
bert held that as to all debts, to the
extent subject to a bona fide dis-
pute and not capable of expeditious
resolution, the characterization of
the debt in debtor's schedules is ac-
cepted; Sylvester-Wenberg requires
the court determine whether the
dispute can be resolved by a simple
hearing or is it subject to an exten-
sive contested evidentiary hearing,
and, if the latter, it is unliquidated.
Just what is the difference? The re-
sult is the same in either case. Pre-
sumably, "expeditious hearing” is
synonymous with "simple hearing"
and both require a bona fide dis-
pute: thus, whether one adheres to
Lambert or Sylvester-Wenberg, it is
the characterization by the debtor
that prevails. Furthermore, noth-
ing in Pearson suggests that the
court should not resolve minor dis-
putes capable of "expeditious reso-

lution"” by a "simple hearing” held
at the same time that the court de-
termines the "good faith" of the
debtor in scheduling the debt. In
fact, prudent utilization of avail-
able judicial resources probably
mandates such an approach.

In short, Pearson, Lambert or
Sylvester-Wenberg all arrive at the
same destination by slightly differ-
ent routes. A rule, synthesized
from = Pearson, Lambert and
Sylvester-Wenberg, can be stated
thus: "A debt subject to a bona fide
dispute, which dispute is incapable
of ready and speedy determination
by the court without resort to an
extensive evidentiary hearing, is
unliquidated to the extent the debt
is disputed. To the extent the
debtor and creditor agree there is a
debt owing, the debt is liquidated.”
To this may be appended: "When in
doubt, accept the debtor's charac-
terization."
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Anchorage attorne

BY JULIUS BRECHT

A high point in the life of this
long-time Alaskan was attained
on June 22, 1991 in reaching
the highest elevation in North
America—the summit of Mt.
McKinley. The climb was at
once one of the most exhilarat-
ing and exhausting adventures I
have ever encountered. It took
15 grueling days to climb to the
top and, in some respects, two
equally difficult days of descent
back to the base camp on the
lower reaches of the Kahiltna
Glacier.

Since this climb would be my
first on Mt. McKinley, I decided
to go with a guide. There are
seven guide services licensed by
the National Park Service for
hire on Mt. McKinley climbs. I
chose The Mountain Trip, which
has offices in Anchorage, in part
because of its reputation and in
part because of a personal in-
terview that I had with Gary
Bocarde, the owner and guide
on my expedition.

The expedition began with six
climbers, one guide and one as-
sistant guide, Susan Bocarde,
Gary's spouse and a capable and
experienced mountain climber
in her own right. Three of the
climbers were from Anchorage,
and three were from outside of
the state. We rendezvoused in
Anchorage the day before set-
ting out for Talkeetna and Mt.
McKinley. It was then that the
climbers met each other for the
first time, with the exception
that I knew one of the other
climbers from the Anchorage
area.

While our climbing team did
not have the advantage of expe-
rience in climbing with each
other in the past, we proved to
be a very compatible group,
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Julius Brecht prepares to assault the summit of Mount McKinley from 16,000 feet, pack
and pick at the ready in this photo taken by Susan Bocarde.

and hoping for the best. At
other times, the weather was
clear and warm. For example, at
14,000 feet where we camped
for three days to acclimate to
the high altitude, the sunlight
was so intense (daytime tem-
peratures at times as high as
70-80°F) that one had to beware
of sunstroke. By sundown
(around 10:30 p.m.) the temper-
ature would plummet to around
0% and lower.

At times the wind blew so
hard while we were on the trail
that I would look for a rock to
hang onto because I had that
uneasy feeling that I was about
to be lifted up by the force of the
wind. Of course, there were very
few rocks available, in that a
good portion of the climb is on
snow and ice.

For many an alpine climb, a rope may be the only thing between safety and disaster.
Brecht practices those knots at the Kahiltna Glacier Base Camp with Harry Guggenmos
{center) and Reinhold Abler (right), who both came from Germany to climb North Amer-

ica's highest mountain.

willing to help one another. I
believe that this close teamwork
contributed to the overall suc-
cess of the expedition.

The weather was stormy and
unpredictable but sometimes
sunny and clear. At times we
could go no further because of
storms. For example, we were
forced to cower before the tur-
bulent winds at 12,800 feet for
three days, staying in our tents

To the Summit

We took the West Buttress
route to the summit of Mt.
McKinley, starting with a fly-in
by small plane to a southeast
fork of the Kahiltna Glacier.
This base camp is at approxi-
mately 7,000 feet elevation.

The West Buttress trail covers
about 16 miles to the summit
with a good portion of the trail
below 14,000 feet being on the

Kahiltna Glacier. The trail then
rises steeply to 16,000 feet
where it follows the ridge along
the West Buttress of Mt.
McKinley to a staging area at
17,000 feet where we estab-
lished our highest camp. The

trail above 17,000 feet continues
a steep climb to 19,000 feet
where it comes out on what is
called the "football field," a wide
open expanse, the other side of
which is the final 1,400 foot as-
sent to the top of the south peak
of Mt. McKinley at 20,320 feet.

The scenery along the trail is
vast and breathtaking. At the
base camp, the base of Mt.
Hunter (the mountain slightly
to the west of Mt. McKinley) is
less than a mile away across the
glacier rising 14,573 feet.
Avalanches periodically roared
throughout our stay in the area.
At the lower reaches of the trail
between 10,000 and 12,000 feet,
one can look back on a series of
"island" mountains intercon-
nected by a sea of glaciers, with
the ever present and massive
Mt. Foraker rising to 17,400 feet
less than five miles to the west.

The clouds rolled in and out at
times, creating beautiful and
striking forms. At other times,
the weather brought menacing
clouds, high winds and blowing
snow, where visibility was
marginal at best. At times, the
trail was easily discernable, but
at other times it was obliterated
by high winds or new snow,
causing us to pick our way care-
fully through hazardous, thinly
snow-covered crevasses.

On the day of the ascent to the
summit, we left our camp at
17,000 feet and soon found our-
selves climbing through a
growing turbulence that devel-
oped into a blizzard where we
could just barely see the person
in front. The wind chill factor
was easily 40-500 below zero. At
this state, I used a balaklava to
cover my face and neck; dark

sunglasses with side covers pro--

tected my eyes from the sun's
ultraviolet light. This inclement

weather continued until we
were at approximately 19,000
feet at which time the wind and
weather subsided, and the tem-
perature hovered around 0°F.
For the several hours that it
took us to climb the remaining
1,400 feet to the summit, the
weather remained clear and
sunny. We climbed to within
300 feet elevation of the summit
and had to wait for some logisti-
cal preparations for the final as-
cent. We stayed at that level for
almost an hour and experienced
clear and calm weather. The
north peak of Mt. McKinley rose
up 19,470 feet on the other side
of the football field approxi-
mately 1 mile away. It was a
splendid view. During the final
ascent (which took about 40
minutes), the weather was per-
fectly clear and calm—a rather
dramatic change from the hor-
rendous storm that we had to
come up through to get to the

y makes it to the top

Feeling like Bigfoot with his warm over-
boots, Brecht pauses for a snack at 16,000
feet. ‘

summit. 1t remained clear at
the top for 20 minutes, yielding
a panoramic view literally from
the top of the world.
Climbing Details

Another feature of climbing on
Mt. McKinley in the summer-
time is that it never really gets
dark enough to require the use
of artificial light. As a result,
the day-night, climb-rest cycle
became skewed at times. For
example, on our first day on the
mountain, we set up camp at
base camp, had lunch around
4:00 p.m., then dinner around
7.00 pm., and at 10:00 p.m.
commenced our climb to estab-
lish a cache of food and gear
about 4 miles up the trail, only
to return to our base camp at
4:30 the next morning. As the
expedition continued, we gradu-
ally got back to a mode of
climbing during the day and
early evening and sleeping
during the night hours.

In preparing for the Mt.
McKinley expedition, I had

Continued on page 10
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In climbin

Continued from page 9

some apprehension as to the
way past climbers may have
treated the trail and mountain.
I was pleasantly surprised to
find that there was very little
evidence of trash or abuse of the
mountain in the immediate en-
vironment of the trail and the
camp sites. We could not tell
whether storms simply covered
debris or blew it away, but a
National Park Service ranger at
Denali National Park recently
informed me that his experience
had been that the trash problem
on the mountain is more the re-

sult of insensitive foreign
climbers than American
climbers.

My own observation is that
climbers with which I came in
contact along the trail were
making an effort to keep it
~—clean. In fact, I have heard that
the mountain is cleaner today
than it was 10 years ago, not in
small part because of a
conscious effort in past years to
carry out debris of other
climbers or to burn it on site.
However, the only way that the
pristine vistas of the mountain
may be preserved for future
climbs is through an unending
effort to instill in users of the
mountain trails a sense of
responsibility for that
preservation.

Even in a supposedly free and
frontier environment

climbers access to the mountain.
However, the information gath-
ered on the climbers through
the application process gives the
park service a better idea of who
is on the mountain at any given
time. It also gives the park ser-
vice the opportunity to present
guidelines on - climbing the
mountain including being more
sensitive to handling of trash on
the mountain.

Safety is a most important as-
pect of a successful climb on any
mountain and, in particular, Mt.
McKinley. It is said that any
climb on Mt. McKinley, whether
it be done in summer or winter
months, is considered a winter
climb because of the far north-
ern latitude of the mountain
and, because of the unpre-
dictability of storms, even in the
peak of summer.

Because of its latitude and the
tendency of the earth's atmo-
sphere to sag to the equator, the
barometric pressure at a given
elevation on Mt. McKinley is
less than for equivalent eleva-
tions at latitudes closer to the
earth's equator. The result is
that from a barometric pressure
standpoint, the peak of Mt.
McKinley is equivalent to a
mountain approximately 22,000
feet in elevation at the equator.
This phenomenon makes it
more difficult to inhale enough
gen to satisfy the human

From 16,000 feet, the climbers' camp at 14,000 feet (the tiny dots of gear at the bottom left

of photo).

Mt. McKinley, there are some
administrative matters that
must be tended to. Our first
taste of this was in arriving at
Talkeetna to have our expedi-
tion registered with the Na-
tional Park Service. Each
climber had to submit an appli-
cation to the park service out-
lining his or her prior experi-
ence in climbing,

A National Park Service
ranger told me recently that the
park service legally cannot deny

body. So, one must "acclimate"
by spending time at higher alti-
tudes working, eating, drinking
lots of fluids, and sleeping.
Safety was particularly
stressed within our expedition.
All members of the expedition
were roped together, ideally
with three persons to a rope.
That is, we used 165 foot long
nylon 9mm rope with the
climbers approximately 50 feet
apart. Each climber wore a
climbing harness which, in turn,

Coming next issue: The Return of
the TVBA, Rule 11 traps, the Carier

Files, and More

d, preparation is everything

Brecht stands outside his two-man tent at the Kahiltna Glacier Base camp, anxious to be-

gin the climb to the top of Mount McKinley.

was clipped or tied into the
rope. The only place that the
climbers were not roped to-
gether on the mountain was in
the camp areas.

We had other special equip-
ment that we used for safety,
including ascenders, a device
that can grip a climbing rope
when pulled down but easily
slides when pushed up the rope.
A climber will have two ascen-
ders, each one with a rope tied
to it. One rope would be looped
around a boot of the climber and
the other attached to the
climber's harness. When the as-
cender ropes are adjusted to ap-
propriate lengths, the climber
can use the ascenders to climb
out of a crevasse should he or
she have the misfortune to fall
into one. The ascenders are also
used on steep climbs where
"fixed lines" (ropes with ends
anchored in the snow) are pro-
vided for added protection.

We each wore several layers of
clothing, including typically
polypropelene long-john under-
wear, fleece jacket and over-
pants, Goretex stormparka and
overpants, plastic boots with in-
ner thermal liners, wool and
polypropelene socks, wool or
polypropelene balaklava, dark

sunglasses and several pairs of"

gloves starting with lightweight
and working up to heavy-lined
mittens. I found that I used all
of this equipment off and on
throughout the climb.

Because of the constantly
changing weather patterns, the
often winter climbing condi-
tions, steep slopes and treacher-
ous terrain, danger can and

should be anticipated with every
step. At the lower reaches of the
mountain, the danger can be
from crevasses which can be
partially covered by snow. If the
snow layer is thick enough, it
may have the strength to be a
bridge. Often it does not have
sufficient strength, and one can
poke through with a foot or even
actually fall into a crevasse.
There were some tense mo-
ments along the trail, but no
one within our climbing party
had a serious fall. In part, to
prevent such things, we used
snow shoes during portions of
the lower reaches of the climb,
especially on the last day of the
climb. Even with this equip-
ment, we would, at times, sink
several inches into the snow and
maintain constant vigilance to
the risk of falling into a
crevasse.

The blowing snow was a con-
stant danger from the stand-
point of reducing visibility. On
the higher reaches of the moun-
tain, blowing snow and wind
presented serious threats of
frostbite, although no one in our
group had such a problem.
There were long stretches along
ridge lines or traverses of steep
snow slopes, where the trail was
not wide enough to walk nor-
mally one foot aside from the
other. Rather, one had to walk
heel to toe, swinging one foot
around and in front of the other
taking care not to trip in the
process.

(Next: Techniques, preparation
and strategy to reach the top,
and the bottom,).
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- GETTING TOGETHER

Alternate dispute resolution
and the courts: What does the
future hold for dispute resolu-
tion in the United States? Will
we soon have to meet with the
court mediator before getting
access to the courtroom? Will
early neutral evaluation be re-
quired prior to discovery? Will
we need to pay private judges to
do the same job now expected of
our public judges, or else wait
years before getting a trial date?
Will we be forced to waste our
clients' time with unqualified or
even biased ADR practitioners
before being allowed our day in
court? These and many other
questions hover over the future
of ADR.

On August 6, 1990, Robert D.
Raven of San Francisco, the
immediate past President of the
American Bar Association, de-
livered the inaugural address of
the Frank Sanders Lecture Se-
ries on Alternate Dispute Res-
olution at the ABA Convention
in Chicago. Raven's speech,
which is reprinted in the Winter
1991 issue of Forum, the maga-
zine of the National Institute for
Dispute Resolution, raises many
interesting questions about the
future of ADR in the United
States.

Raven opens by concluding
that ADR has arrived in full
flower in his home state of Cali-
fornia. Old trial lawyers who
formerly scoffed at ADR now
hint that they invented it,
Raven says. Clients increasingly
demand ADR. Underfunded
courts see it as their salvation.
Legal periodicals are full of
ADR articles. Retired judges
now believe—as the money rolls
in from private judging—that
they no longer have to die to go

to heaven. If California is the
harbinger of social movement
for the nation at large, Raven
declares, then victory for ADR
has arrived and its advocates
can roll up the flags and go out
to look for a new cause.

ATTORNEY

By Drew Peterson

While Raven concedes that
what is currently true in Cali-
fornia is not true in many other
jurisdictions, he nevertheless
confidently predicts that a sim-
ilar complete victory for ADR is
on its way to the rest of the
country.

The reason he believes so is
not because of the work of ADR
missionaries in spreading the
word, however, but because of
the near collapse of the public
justice system in the United
State. Such a crisis in the courts
is first felt in large metropolitan
areas, but eventually even the
rural areas become blighted.
Two years earlier, as ABA
president-elect, Raven predicted
that civil jury calendars would
be put on hold in most
metropolitan areas. Even so, he
never dreamed that a rural
state like Vermont would sus-
pend civil juries for half a year,
as it did in early 1990.

Thus the ultimate success of
ADR is no reason for its advo-
cates to rest on their laurels,
Raven asserts. Rather it re-
mains critical for the members
of the bar to scrutinize the
strengths and weakness of both
private and public judging.

The primary problems with
the administration of justice
come not from private judging
or other forms of ADR, but from
the underfunded court system.
Clients should choose ADR be-
cause it is right for them in a
particular dispute; they should
not be forced into it because of
delays in the court system.
There will always be some dis-
putes that only traditional liti-
gation can solve.

Raven asserts that our first
duty is to help restore the public
justice system to levels of ade-
quate funding. ADR can also
help the court system directly.
Experience is proving that some
ADR aspects can be melded di-
rectly into the court system to
increase its effectiveness and ef-
ficiency. Raven gives examples

POSITION

Small firm emphasizing bankruptcy

and commercial litigation seeks associ-

ate attorney with street smarts as well as

strong academic background. Permanent,

part-time work a possibility.

Send resume to:

Law Offices of Cabot Christianson
911 W. 8th Avenue
Anchorage, Alaska 99501.

of programs involving early
neutral evaluation, and certain
forms of non-binding arbitra-
tion. Such meshing of ADR
techniques into court cases will
not be without their problems,
however, particularly concern-
ing freedom of choice of ADR
providers.

More specific rules of conduct
are going to be needed for pri-
vate judging and ad hoc - ad-
ministered arbitration and me-
diation programs. The variety of
different ADR models and struc-
tures will serve to complicate
this need for standards of con-
duct and practice. Should we
demand uniformity from all
ADR providers and administra-
tors, Raven queries, to avoid the
current multi-tiered system of
rules for each separate state
court and local federal court?

Along with such new prob-
lems, the old problems of ADR
are still with us. The task of
properly training lawyers and
clients in the uses of ADR tech-
niques remains.

Raven believes that some good
progress has been made in the
law schools, but not nearly as
much progress has occurred in
continuing legal education.
Many practicing lawyers still do
not accept the need for ADR
training. There appears to be a
belief that if you are an old
hand at court settlement con-
ferences that is all that is nec-
essary to participate in the me-
diation process, even as a medi-
ator. Those who have been
through the training, however,
know that it is not that simple.

Immediate and direct client
participation in dispute resolu-
tion is an important bonus of
ADR. Clients must be prepared
to accept this new role, however,
and overcome prior conditioning
to simply turn their disputes
over to lawyers until the time
comes to have their deposition
taken.

When ADR techniques are

used, great care must be taken
to obtain the client's full in-
volvement and consent, and dis-
cussing the pros and cons in de-
tail. Otherwise, we risk mal-
practice actions against us, par-
ticularly if the ADR option cho-
sen is binding, non-appealable
arbitration, and the result is un-
favorable. Raven cautions that
we lawyers habitually do not
tell our clients nearly enough
about dispute resolution pro-
cesses, whether within or with-
out of the court system. Too of-
ten we forget that the dispute
does not belong to us but is
rather the property of the
clients who initially generated
it.

Another problem which Raven
sees is the lack of communica-
tion between those lawyers in
the firm who handle dispute
resolution once they occur and
the other lawyers who often put
ADR provisions into an agree-
ment when the parties initially
enter into a relationship.

The contract lawyer, the
client, and the conflict resolvers
all need to get together at the
onset, Raven believes, to discuss
what type of dispute resolution
is best to the particular case.
What kinds of ADR techniques,
if any, should be used, and what
exact rules should apply?
Should there be one arbitrator
or three? What law should gov-
ern? Such matters should be
thought out carefully in advance
and not determined arbitrarily.

The increasing importance of
ADR in the American legal sys-
tem provides a unique opportu-
nity to write on a clean slate
and do things the right way.
Raven concludes that "(h)istory
tells us that this great opportu-
nity is unique and we have a
high duty to craft ADR proce-

-dures and practice rules care-

fully and well."
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TorTs

By Michael Schneider

L. INTRODUCTION

This case is extremely impor-
tant because it is the first time,
to my knowledge, that a bunch
of good lawyers and a good
judge have spent a lot of serious
time and effort addressing the
issues raised by the adoption of
Proposition 2. Proposition 2, you
will recall, was advertised as a
vehicle to end the inequities of
joint and several liability.

Some time after March 5,
1989 (the effective date of
Proposition 2, as embodied in
AS 09.17.080), the Dunnaways
witnessed the mauling of their
daughter by "Ransom,” a wolf
hybrid. Ransom was owned by
the Rosses. The Rosses rented a
trailer space from Alaska Vil-
lage, Inc./Avanti, Inc.

A complaint was filed in the
Superior Court for the Third
Judicial District (3AN-90-3526
Civil) wherein the adult Dunn-
aways sought damages for their
own individual claims and as-
serted claims on behalf of their
daughter. Alaska Village/Avanti
answered, counterclaimed
against the adult Dunnaway,
alleging a lack of parental su-
pervision contributed to the
mauling, asserted affirmative
defenses, including the Dunn-
aways' failure to join indispens-
able parties, and filed a third-
party complaint naming the
Municipality of Anchorage and
the Rosses. It was alleged that
the Municipality of Anchorage
had received prior complaints
with regard to Ransom and had
failed to act reasonably to pro-
tect the public from whatever
danger this animal posed. The
Rosses were named as owners of

Ransom. Ransom had since re-
ceived the death penalty from
the MOA.

The Alaska Village/Avanti
brought a motion to dismiss for
failure to join indispensable
parties. The motion asserted
that, because AS 09.17.080 re-
quired apportionment of dam-
ages among parties at fault and
was intended to address not
only defendants named by
plaintiff but all those potentially
responsible for plaintiffs’ in-
juries, the elder Dunnaways,
the MOA, and the Rosses must
be included in the litigation or
the complaint dismissed pur-
suant to A.R.C.P. 12(bX7) and
19(a). This notion was sup-
ported by arguments focusing
on legislative intent, statutory
interpretation, and constitu-
tional concepts of due process
and equal protection.

The Dunnaways opposed the
motion to dismiss and further
moved the court for an order
dismissing the defendants'
third-party complaints against
the MOA and the Rosses for
failure to state a cause of action.
Additionally, plaintiffs moved

the court for an order dismiss-
ing the portion of defendants'
counterclaim that sought to
have a percentage of fault allo-
cated to the Dunnaway parents
in connection with their daugh-
ter's damage claim.

The Dunnaways argued, re-
garding the indispensability is-
sue, that concurrent tort feasors
had never been considered in-
dispensable parties, that defen-
dants were attempting to assert
third-party claims that were in-
valid as a matter of law (thus
precluding a finding of indis-
pensability), that the interpre-
tation of AS 09.17.080 and
AR.C.P. 19 sought by the de-
fense would create bizarre re-
sults and that no problems of

constitutional proportion would
be created by denying the de-
fense request.

Predictably, defendants
replied to the Dunnaways' oppo-
sition to the defense motion to
dismiss regarding indispens-
ability and further opposed
plaintiffs’ motions to dismiss
their third-party complaint and
a portion of their counterclaim.
Plaintiffs replied to the defen-
dants' opposition regarding
plaintiffs' motion to dismiss the
third-party complaints and a
portion of the counterclaim.
~ After about three-quarters of
an inch of excellent briefing, the
superior court issued its
"Decision on Pending Motions"
dated July 25, 1991.

IL. Trial Court Rulings

Neither the introduction
above nor the highlights that
follow fully address the issues
before the superior court. The
effort in this article is to focus
on those rulings that impact
multi-defendant, or potentially
multi-defendant cases. The su-
perior court ruled as follows
with regard to some of the is-
sues before it:

1. Where more than one de-
fendant may have caused the
plaintiffs’ injury, plaintiffs can-
not choose which defendant or
defendants to sue and avoid
having the jury allocate fault
among other concurrent tort
feasors by virtue of the fact that
they were not named by the
plaintiffs as "parties.” Id. at 6.

2. The superior court recog-
nized a cause of action for equi-
table or implied indemnity.
Through this cause of action, de-
fendants may make other actors
"parties." The jury will be re-
quired to allocate fault among
these new entities, now
"parties” to the lawsuit. Id. at 7.

3. The superior court reasoned
that previous Alaska Supreme
Court cases expressly rejecting
equitable or implied indemnity
as a cause of action were so sub-
stantially founded on the exis-
tence of the Joint Contribution
Among Tort Feasors Act (since

expressly repealed by 1988
Ballot Proposition 2 effective
3/5/89) as to invalidate the prior
authority rejecting these causes
of action. Id. 7-9.

4. The extent of the liability of
concurrent tort feasors, whether
sued by plaintiff directly or
brought into the action by way
of third-party complaints alleg-
ing implied or equitable indem-
nity, is limited to each party's
percentage of fault, as deter-
mined by the jury. Id. at 9.

5. Other potential defendants
are not "necessary and indis-
pensable parties” under the
provisions of A.R.C.P. 19. The
court's ruling was motivated by
the variety of practical and pro-
cedural difficulties that would
flow from any other decision, in-
cluding those raised by Civil
Rules 11 and 82.

6. Defendant Alaska Village
had no right to assert its con-
tractual indemnification as the
basis of a cause of action bring-
ing in third parties as that pro-
vision and its lease agreement
was expressly contrary to AS
34.03.040(aX3) prohibiting such
agreements. Note, however,
that an indemnity provision
that is not statutorily precluded
will allow one defendant to
make another potential defen-
dant a "party," whether or not
the concept of equitable or im-
plied indemnity survives ap-
pellate review.

The court also held that, as to
injuries to the Dunnaway child,
the Dunnaway parents, as sub-
ject to an allocation of fault in
causing their daughter's injury
under AS 09.17.080. Though the
court's decision is not explicit in

this regard, it suggests that the
parents' fault would not neces-
sarily be considered in reducing
their child's recovery if compar-
ative negligence was the only
consideration (i.e., only the par-
ents' negligence will reduce the
parents’ recovery; only the
child's negligence will reduce
the child's recovery if compara-
tive negligence is the only con-
sideration).
III. The problem, or, we
should have listened to Ste-
vie

Stevie Wonder warned us that
"when you believe in things you
don't understand, you suffer. . ."

In the fall of 1988, the Citi-
zens Coalition for Tort Reform
spent approximately $300,000
on an unopposed media cam-
paign to make Alaska voters
believe that Proposition 2 was
the answer to flaws in the civil
justice system. Seventy percent
of the voters believed in proposi-
tion 2, but understood neither
the civil justice system nor the
practical/legal implications of
the proposition.

Clients and litigators on both
sides of the personal injury

AS 09.17.080 and Dunnaway v Alaskan Village: The first round

fence have been suffering in the
legal no-man's land generated
by Proposition 2 ever since.
Pleadings put forth by both par-
ties in the Dunnaway cases do a
good job of setting forth the
various imperfections in this
statute. If nothing else, this ex-
ercise illustrates that doctors
are no more equipped to "fix"
the civil justice system than at-
torneys are equipped to perform
orthopaedic surgery.
IV. Judicial options and the
procedural status of Dunn-
away

Any court looking at the is-
sues generated by Proposition 2
is faced with two competing ap-
proaches. In Dunnaway, the su-
perior court elected to "fix" the

problems caused by Proposition
2 by implying a cause of action
previously expressly rejected by
the supreme court. This is the
"it may have been a bad idea,
and it wasn't our idea, but we'll
fix their problems anyway. . ."
approach.

The other competing ap-
proach, and one alternatively
sought in pleadings filed by the
defendants in the Dunnaway
litigation, is simply to recognize
Proposition 2 for the unconstitu-
tional mess that it is and, con-
sistent with a good body of
Alaskan precedent, relegate it
to the same fate suffered by
previous enactments of similar
quality. All parties in the Dun-
naway case have petitioned the
supreme court for review of the
trial court's decision, and no
party has objected to review.
Most of us, on either side of the
fence, hope the supreme court
grants review and resolves the
issues generated by Proposition
2 so that we can review our
clients and reassure our E & O
carriers.

V. Sources of information

The Dunnaways are repre-
sented by Ashburn & Mason
through Lewis Gordon,
Defendants Alaska Village and
Avanti, Inc., are represented by
Crosby & Sisson. Rod Sisson is
lead counsel. Larry Keyes of
that firm has been responsible
for most of the briefing. Copies
of most of the relevant trial
court pleadings can be obtained
by contacting the Alaska
Academy of Trial Lawyers, P.O.
Box 102323, Anchorage, Alaska

99510, or by calling the
Academy's Executive Director,
Debra Gravo, at 258-4040.

This information is free to
academy members. Nonmem-
bers will be charged $25.00 for
copies of the pleadings.
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Shaw appointed first PD for Alaska fed district

Chief Judge J. Clifford Wal-
lace of the United States Court
of Appeals for the Ninth Circuit
announces that the court has
appointed Nancy Jean Shaw, of
Anchorage, Alaska, as the first
Federal Public Defender for the
District of Alaska. The ap-

_pointment was effective August
26.

In mid-1991, the Administra-
tive Office of the United States
Courts established a separate
Office of the Federal Public De-
fender for the District of Alaska.
The office was formed at the re-
quest of the five federal judges
in the district as a result of the
district's filing its April, 1990

Criminal Justice Act implemen-
tation plan which was approved
by the Ninth Circuit Judicial
Council in May, 1990. Until
now, indigent criminal defense
services were provided to eligi-
ble Alaska residents from an
Anchorage branch office of the
Office of the Federal Public De-
fender for the Western District
of Washington in Seattle, su-
pervised by Thomas W. Hillier
IL

Shaw, 41 , has served as the
supervising attorney for the
branch office, consisting of two
attorneys and support staff,
since April, 1986. A graduate of
the University of California at

Berkeley and the University of
California at Los Angeles School
of Law , she participated in a
clinical program placement with
the Alaska Public Defender
Agency during her second year
in law school in 1973-1974. She
returned after law school to
work with the Agency from
1980-1982, handling felony in-
take, appeals, and felony trials.
In 1983, Shaw became litiga-
tion counsel for the Interna-
tional Brotherhood of Teamsters

in Anchorage, and in 1985
transferred to the Alaska Team-
ster Employer Service Corpora-

tion until assuming the position
with the Office of the Federal

Public Defender.

The Federal Public Defender
for the District of Alaska is re-
sponsible for providing criminal
defense representation to indi-
gent defendants charged with
federal crimes in the district.
The Alaska Federal Public De-
fender maintains one office in
Anchorage and supervises a
staff of 7 people, including 3 at-
torneys. Funding for the Fed-
eral Public Defender is provided
from the budget for the United
States courts through its Ad-
ministrative Office.

Women lawyers organize monthly meetings

In 1976 a group of Anchorage
women lawyers joined together
to form the Anchorage Associa-
tion of Women Lawyers. These
first members drafted articles of
incorporation and bylaws cre-
ating an organization to pro-
mote the continuing education
of its membership; to encourage
the professional advancement of
women in law; and to provide
information and service to the
public. Judge Karen Hunt be-
came the first president of the
Association and remains an ac-
tive member to this day.

Now in its 15th year, The An-

chorage Association of Women
Lawyers begins its 1991-1992
season with the association's
first luncheon on Wednesday,
September 25, 1991. The topic

| Taku Stenographic Re
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for the first meeting is Practic-
ing in Federal Court. The
speakers will be Susan
Lindquist speaking on proper
service to the U.S. and Federal
agencies; Larry Card speaking
on the Federal Tort Claims Act;
and Federal District Court
Judge James K. Singleton, who
will speak on various aspects of
litigating in federal court.

The

Association  sponsors
monthly lunches with guest
speakers. Last years' lunch

topics included "Meeting with
the Women Judges,” "Women
Lawyers in Non-Law Jobs" and
"The New Discovery Rules."
Topics slated for this year in-
clude "Marketing and Client Re-
ferral," "Negotiation Skills for
Women Attorneys," and

porters
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"Balancing Work and Family."
The monthly lunches are held at
the Westmark Anchorage (5th
Avenue) on the fourth Wednes-
day of each month. All women
attorneys are welcome.

This September the Associa-
tion joins forces with the Alaska
Bar Association to sponsor a
Continuing Legal Education
seminar on "Women in the Law:
Successful Communication
Techniques." A committee of the
Association met with the Bar
over a three-month period to
formulate the structure for this

one-day workshop. The CLE is
on September 28, 1991 at the
Captain Cook Hotel. The Asso-
ciation hopes interest in this
first workshop will lead to a
continuing series of CLE's for
women lawyers in the future.
This year's officers of the or-
ganization are Nicole Faghlin,
Chair, Susan Lindquist, Mary
Jane Sutliff and Marie Crosley.
For more information about the
activities of the Association,
~ontact any one of the officers.
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AYC's Future Plans

Youth Court produces video, creates new projects

By DEBBIE HIPSHER AND
JESSICA SLAMA

Anchorage Youth Court Bar
members have much to antici-
pate this year. With the aid of
IOLTA and the Anchorage Bar
Association, Youth Court offered
a Summer Trial Advocacy
Workshop for 24 students. In
addition to providing hands-on
learning during the workshop, a
video is being produced to share
with all AYC students as prepa-
ration for court appearances.
Jim Gleason of Duke Univer-
sity, who worked with Birch,
Horton, Bittner and Cherot this
summer, helped to coordinate
the workshop project.

Also this summer AYC has
worked in cooperation with the
Anchorage School District on an
application to the State Justice
Institute for strengthening and
expanding the Anchorage Youth
Court partnership mode! for
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long-term local stability and ef-
fectiveness, and for state and
national dissemination.

This project is designed to use
extensive state and national
networks to share the model,
train others and compile and
analyze longitudinal data. It
will help other communities to
institutionalize youth courts in
partnership with state courts,
local bar associations, and local
school districts.

During the next year AYC will
create curriculum using the
training module developed by
AYC's volunteer attorney train-
ers, in constitutional law,
criminal procedure, evidence,
trial advocacy and ethics; pro-
vide hands-on trial training for
students and teachers based on
the National Institute for Trial
Advocacy Program; expand cre-
ative sentencing alternatives for

juvenile offenders; produce and
disseminate a comprehensive
Youth Court handbook; conduct
"training for trainers" on the
state and national levels; track
participation by  students,
teachers, and law volunteers
and evaluate the impact of
Youth Court's innovations in
schools.

These projects will increase
Youth Court's ability to develop
an awareness and respect for
their legal responsibilities to so-
ciety among youth. Through the
projects, Youth Court will be
able to extend its ability to
lighten the burden on the State
Court System and to provide
timely justice for juveniles.

All projects that AYC would
like to pursue do, unfortunately,
cost money and AYC receives
different grants from certain
businesses and associations. Re-

BY KRISTINE A. SCHMIDT
The Bill of Rights
Celebration

Did you know that there was a
Bill of Rights exhibit that came
to Alaska? Well, there was, and
it traveled to Juneau on July 2-
12, 1991. But just in case you
missed it, it's not too late to par-
ticipate.

What you can do: mark De-
cember 15, 1991 on your calen-
dars, because that is the official
day of celebration of the signing
of the Bill of Rights, and that is
when all the hoopla will be
scheduled. Call your local LRE
(law related education) group,
or the Alaska Bar Association
(272-7469) for a list of local ac-
tivities you can participate in. If
groups sponsoring Bill of Rights

"o celebrate Kona

coffee and a
waiian hor d’oeuv

7] Celebrate the Bill of Rights

events will contact me before
October 21 (262-8609, FAX 262-
1892), 1 will put your event in
an article for the Alaska Bar
Rag.
LRE

I am a big fan of (and partici-
pate in) the Law Related Educa-
tion (LRE) movement. There are
lots of descriptions of LRE
floating about, but basically it
means education about the law,
focusing on both the abstract
(like learning about criminal
law) and real life situations.,
Citizenship skills are another
big focus of the movement.
There are LRE programs in ev-
ery urban Alaska locale, and
many rural ones.

What you can do: If you've
ever felt dismay about why
many people don't vote, or don't
understand the way the legal or
political systems work in the
United States (or why there are

cently, AYC received an IOLTA
fund grant from the Alaska Bar
Foundation in the generous sum
of $50,000 for July 1, 1991 to
June 10, 1992. The money will
be used for general operating
expenses and to help fund some
of the new and exciting projects
that AYC is working on.

AYC also was fortunate to re-
ceive a $9,000 specific projects
grant from the Anchorage Bar
Association. These funds are for
the Trial Advocacy Workshop,
swearing-in and reception for
new members to be held in Jan-
uary and monthly publication of
the "Defender” and AYC bar
agenda. All of the members of
AYC are extremely grateful for
the opportunity that the Alaska
Bar Foundation and Anchorage
Bar Association have given us
in the pursuit of further pro-
jects.

so many lawyer jokes), get in-
volved in LRE. Community vol-
unteers (lawyers, judges, court
and law enforcement personnel)
go into elementary and sec-
ondary education classrooms
and interact with students, us-
ing planned LRE activities, such
as mock trials, moot court, etc.
The volunteer and teacher work
together to plan and present the
class, and usually everyone has
a lot of fun. Or learns some-
thing. Or both! To start, contact
Deborah O'Regan at the Alaska
Bar Association (272-7469) or
Marjorie Menzi at the State De-
partment of Education (465-
2888) to find out what LRE
groups exist in your community.
Ms. Menzi administers the
statewide LRE program, which
is starting to gather momentum
after beginning in 1987.

You can't get closer to the issues than this.

Toxic waste, child abuse, abortion . . . Whatever
tough legal issues you handle, nothing gives you
the up-close, in-depth perspective you need like
the analytical research system from Lawyers Coop-
erative Publishing. It’s a completely integrated
system, with cross references linking retated cover-
age throughout our extensive legal library. So no
matter where your research takes you - from ALR
to Am Jur, USCS to US L Ed — you can move
between our publications quickly and confidently.

And you can’t find a representative closer to your needs.

Lawyers Cooperative Publishing brings the issues into focus
like no one else. And no one can bring the system into focus
for you like Bruce Groesbeck in Alaska. As your local
representative he’ll tell you what’s available, what’s afford-
able, what’s the real value to you in having today’s best
source of analytical legal research in your area; right there
when you need him. For more information, call Bruce today.
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McNally, used the event te
make a speech concerning the
problem of drugs. Apparently
enamored with McNally's
speechwriting prowess, Bush
had McNally transferred "on
loan" from the Justice Depart-
ment to become part of his
speech writing staff in April of
1989. McNally worked in this
capacity until April of 1991
when he left to come to Alaska.
McNally was first admitted to
the Illinois Bar in 1983, and
later to the Federal Bar for the
Southern District of New York
in 1986, the Second Circuit in
March of 1987 and the U.S.
Supreme Court in May of 1990.
Although he has not been ad-
mitted in Alaska, McNally
stated that he was applying for
a waiver based upon his prior
employment as an Assistant
U.S. Attorney. In the interim,
A.S. 08.08.210 authorizes em-
ployees of the Department of
Law to practice for up to 10

McNally (center) poses with Howard Wil-
son, chief of the criminal division, U.S. At-
torney’s Office, New York (left) and Rudy
Guiliani, U.S. Attorney for the district.
months prior to admission. Mec-
Nally and three other state
prosecutors currently practice
pursuant to this section.

Those familiar with admis-
sions by waiver may be confused
due to the Bar Rule require-
ment that a waiver admission
applicant be employed in the ac-
tive practice of law for 5 years
immediately preceding admis-
sion. McNally satisfies this re-
quirement because the two
years spent as a speech writer
for President Bush were as an
"on loan" employee of the Jus-

tice Department where his job
title required that he be an at-
torney.

A review of McNally's resume
shows that he has had a signifi-
cant change in duties, about ev-
ery 18 months since 1982. The
common theme for all of the
various jobs has been a mix of
law = enforcement and policy-
making,

Meeting with McNally and
hearing about his past experi-
ence, the focus on drugs and
drug crimes comes out clearly.
More prominent however, is the
focus on political contacts and
influence. With 2 1/2 years of

actual litigation or court
experience, McNally comes
across as primarily an

administrator, and he appears
to have outstanding skills in
terms of his ability to communi-
cate and motivate others. What
is unclear is the degree to which
McNally will be an independent
decision maker as opposed to
"toeing the party line" for the
Hickel administration. :
When asked about his goals or
focus for the office, McNally
stated that his priorities were
the Governor's. To elaborate, he
referred to the speech Governor
Hickel gave at McNally's
swearing-in ceremony, at times
reading directly from the text of

Hickel's speech. These goals
were primarily an aggressive
response to the proliferation of
crack use, improved response to
rape and sex crimes, and a new
focus on environmental prosecu-
tions.

One of the focal points of
Hickel's speech was federal and
state cooperation. McNally de-
scribed this cooperation, named
"Operation Triggerlock,” as
meaning that in any serious
drug offense, federal and state
prosecutors would weigh all of
the charges which might be
brought and choose the most
appropriate. McNally and three
of the Assistant District Attor-
neys are to be cross-designated
as Assistant U.S. Attorneys in
order to facilitate full use of all
of the anti-drug laws at a prose-
cutors' disposal. -

When asked if the potential
for a death penalty in federal
court might be used as a bar-
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McNally pursued diverse law career

President Bush and McNally exchange greetings as a White House staffer looks on, Oc-
tober, 1990.

gaining threat to obtain convic-
tion on state charges, McNally
clarified that the cross designa-
tion was not to be used for plea
bargaining, but for cooperation
between the state and federal
prosecutors. '

As to the death penalty, Mec-
Nally stated that he would "be
hesitant to seek the death
penalty if it were available in
the state, but any responsible
prosecutor should consider all of
the charges that might be based
upon the evidence.”

"Whether to bring a federal
death penalty case would be de-
cided by the U.S. Attorney and
the Justice Department,” Mec-
Nally said. Thus, whether the
defense bar should be prepared
to defend such a case is a ques-
tion more appropriately directed
to Wevley Shea.

When asked what sort of

things he would like said about
him when he is gone, McNally

replied that he would like to be
remembered as fair and consis-
tent, and that the District At-
torney's Office in Anchorage be
perceived as fair. McNally said
that,. "the job of a prosecutor is
not just to convict, but to seek
justice.”

McNally sees himself not as a
professional administrator, but
as a leader capable of con-
tributing the resources of in-
formation, experience and per-
spective. He is quick to praise
some of the outstanding Assis-
tant District Attorneys working
with him such as Mary Anne
Henry, Steve Branchflower, Bob
Linton, and James and Shannon

Handley. He appears comfort-
able with sharing the responsi-
bility for deciding whether to
prosecute particular cases with
his assistants. In this respect, it
appears clear that Edward Mc-
Nally is, if nothing else, a team
player rather than a dictator.
He approaches his task with a
balanced perspective.
"Prosecution is a very idealis-
tic profession,” he says and

McNally and a U.S. fighter pilot (right) talk
during Desert Shield at a Saudi Arabian
base on Thanksgiving Day, 1990.
profession in which McNally
thinks it is good to have a sense
of humor about oneself. This
sense of humor has kept him
from being bothered by the "fun
guy" label put upon him by a
gossip column, and may serve
him well as the pressures of
high profile cases formulate the
reputation of the McNally-led
prosecution team.

As the opportunities develop
to evaluate the District Attor-
ney's Office's performance on
major cases under McNally, it
would be too idealistic to expect
miracles. However, one can ex-
pect and, by all appearances,
should get a responsible and
professional response from his
office.

rfAnchorage office of Lane Powell Spears\N

Lubersky seeks well-qualified attorney
with 4-5 years litigation experience.
Experience in general personal injury,
products liability or maritime matters is
desirable. Excellent salary, benefitsand
opportunity for advancement. All re-
sponses will be held inthe strictest con-
fidence. Please send resume to 550 W.
7th Ave., Suite 1650, Anchorage, AK
\ 99501 )
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In my last column, one I wrote
from NYC in the presence of an
extra from "City Slickers," I
promised a report on film
schools generally. On Friday,
August 16, 1991, at the regular
noon luncheon of the Anchorage
Bar Association, I was pleased
to show my group's graduation
film "One Night Stand." Every
filmmaker wants his product to
be seen and so I do volunteer to
show it to other Bar Associa-
tions around the state when I
am in your vicinity around a
meeting date. The film is a com-
bined effort of five fellow stu-
dents from a class of 52 at last
summer's intensive NYU Film
School, New York City on Man-
hattan. It is only six minutes
and forty-five seconds long, but
it contains a wealth of film
techniques that we learned.

Why should a lawyer go to
film school and is it worth it? If
you are fresh out of law school
and want a career in entertain-
ment law, film school although
not required, would be a good
move. I do not know a single
lawyer anywhere in America
who is a graduate of film school.
I know lawyers who are film-
makers, but they either learned
the craft on the job or by semi-
nar-trainee programs. One of
the things film schools stress is
the necessity to have on re-
tainer at all times an enter-
tainment lawyer, so for that
reason — the very common sen-
sical one of acquiring clients in
entertainment law, film school
is a viable option. There will al-
ways be films and a need for en-
tertainment lawyers.

I went to film school to learn
the craft of filmmaking. I knew
the theory, appreciated the
technique, had produced or

served as associate producer on
two feature length films and
had written and sold film
scripts. But I did not know the
variations of the camera, the
wondrous, expansive challengc
of sound recording and the mys-
terious collaboration and genius
of dialogue, sound effects, and
music mix. I also lacked a keen
appreciation of what the lab
could do for you or to you photo-
graphically. :
For me film school was well
worth the effort, but I want to
say quite candidly that it was
also a more difficult task than
law school. I never once got up
later than 6 a.m. nor did I hit
the sack for a much needed rest
before 11 p.m., seven days a
week for six solid weeks. It was
equivalent to the stress and
strain of the largest and longest
trial I've handled (6 weeks and
a verdict of $2.4 million), and al-
though I passed the Alaska,
JIowa and Hawaii bar exams all
on the first try, I wasn't con-

Movie MOUTHPIECE

By Ed Reasor

vinced I would graduate from
NYU Film School until the
evening before the ceremony.
When I realize that only one of
my 52 classmates will ever have
a chance to work on a feature
film in any capacity whatsoever
during their whole lifetime, the
economist in me questions

whether film school is the an-
swer. Couple that with the fact

nia and acquire studio jobs.
Both schools tend to teach
glamorous color, functional but
rigid story lines, and deal mak-
ing. Film graduates here. are
successful, but it's similar to the
Yale or Harvard law graduate
who finds out that at thirty
Wall Street was not all he
thought it to be and that his
creative legalese is wasted in a

A group of five film students work together on a set to film and record live dialog for their
graduation film at NYU. Bar Rag Movie Mouthpiece Ed Reasor graduated from the pro-

gram July 6.

that out of 25,000 scripts sub-
mitted to Hollywood last year,
only one was purchased and of
that one group, only one in 40
made it to the silver screen, the
idea of becoming a feature
filmmaker either as a writer or
director appears remote. Still —
if it was easy everyone would be
doing it.

New York University has the
third best film school in the
world. Oliver Stone ("Platoon"),
Martin Scorsese ("Goodfellas"),

Filming and recording
sound require exact-
ness and some
imagination, but
editing requires con-
centration, a wide
knowledge of human
nature and patience.
Our man at NYU Ed
Reasor said he
thought women were
better editors than
men by far.

New York University
photos.

Spike Lee ("Jungle Fever") are
just a few of its renowned film
graduates. University of South-
ern California Film School is
the best, followed closely by the
University of California at Los
Angeles. - Graduates of these
schools seem to stay in Califor-

stare decisis environment.

NYU film grads tend to film
grainier, more realistic, more
innovatively written story lines,
ones that cannot be reproduced
by some software product that
you buy at your friendly com-
puter store. New York for all of
its faults (homeless, taxes, im-
mense crowds, generally dirty
parks and streets) does have a
world of acting talent, camera
personnel, sound experts, and
lab facilities. After all this is the

Big Apple. What I liked most
about NYU was its contacts
with this professional industry

and its invitation to wutilize
these experts on our student
movie projects and further to
develop a relationship for our
future films because the profes-

sional staff at NYU (all accom-
plished filmmakers) ignore the
sad and belabored statistics of
low opportunity with an en-
lightened view that someone in
some class someday will make a
film that does well and when
that happens he will use other
NYU grads on future films.
They've been teaching film for
28 years at NYU, so obviously
people keep trying to break into
a very restricted industry. Some

‘with success, some not. I believe

a film graduate of NYU is more
apt to independently produce a
feature film than would a USC
or UCLA grad.

Spike Lee has said publicly
that the only reason one goes to
film school is because that's
where the equipment is. NYU
had the equipment. Each of us
participated in five films. We all
had a chance to learn light me-
ters, camera angles, lenses,
sound recordings, boom posi-
tion, and more we learned how
to edit the film ourselves on
modern editing equipment.
Through NYU contracts we
were able to acquire permits
from the mayor's office, talented
actors and actresses from the
Screen Actors Guild (who like
us were trying to build a portfo-
lio of film experience), and sea-
soned sound mixers (mine had
done all of Richard Pryor's
films). This is a hard act to fol-
low and virtually impossible
anywhere except New York City
or Los Angeles.

I did not go to NYU for a cer-
tificate in film. That's more for
those who want the quiet,
tenured life of the college pro-
fessor, but after six weeks of to-
tal immersion in cinematogra-
phy, culminating in a final sync-
sound film of professional qual-
ity, I was proud to get one. How
proud? It's hanging in the recep-
tion area of my law office right
next to my American Bar Asso-
ciation membership, the one I
deliberately hung upside down
over a decade ago. The next step
for me is to make a 35mm fea-
ture film. When that day occurs,
Il ask someone else from this
August body to write the review
for this column. Until then, I'll
keep giving you topical reviews
myself. With that in mind, do go
see Richard Harris in "The
Field." That's acting. Powerful,
raw, emotional. Contrast it with
William Hurt's excellent por-
trayal of "The Doctor." Also ex-
cellent acting, but more
schooled, more skilled. One
thing NYU Film School main-
tained about directing is that
sometimes the talent can bring
out more than is there. These
are two such film occasions. In
each, the director had the good
sense to let each actor reach his
own horizon. Don't miss either
film.
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Robin Brena and Cathleen
McLaughlin have formed the
firm of Brena & McLaugh-
lin.... Thatcher Beebe has
moved to France....Michael
Dieni is now with the P.D.'s of-
fice in Palmer....Nicole Faghin
1s with Reid, Middleton.....

Rhonda Fehlen has opened
her own law office in Anchor-
age....Eugene Hardy, formerly
with the Fairbanks North Star
Borough, is now with the Alaska
Railroad Corp.....Douglas
Mertz has left the A.G.'s office
and is now in private practice in
Juneau....David Marquez,
former senior counsel with
ARCO, is now general counsel

at Alyeska..... :

Patrick Owen has relocated
to Idaho....Laurie Otto has
moved from Juneau to Anchor-
age.....Robert Reges, formerly
with Clough & Associates, is
now with the Natural Resources

_ s

PPEOPLE

Section in the A.G.'s office in
Juneau....R. Scott Taylor,
formerly with the P.D.'s office,
is now with Rice, Volland &
Gleason....Mark Worcester,
formerly with the A.G.'s office,
is now a senior attorney with
ARCO....Wendy Feuer will be
leaving Perkins Coie to work in
the Oil Spill Litigation Section
of the A.G.'s office.

The law firm of Jensen, Harris
& Roth is pleased to announce
that effective September 1,
1991, Timothy C. Verrett is a
shareholder of the corporation.
Verrett joined the firm in May,
1984, and was admitted to the
Alaska Bar Association as well
as the U.S. District Court, Dis-
trict of Alaska and U.S. Court of
Appeals, Ninth Circuit in 1983.

Bar benefit plans get new broker

A new servicing broker for the
Association's benefit plans has
been appointed, according to
Association Controller Geral-
dine Downes. '

Aurora Employee Benefits and
Insurance now handles the Life,
Health, and Disability plans of-
fered to Bar members. The
plans have proven very popular
with the membership, according
to Downes, with almost half the
Bar participating in the life plan
and over 70 firms in the medical
plan.

"We wanted to maintain the
highest level of service possible
for our members," she said, "and
our past association with Au-
rora's principal shows that they
can deliver."

Aurora is operated by Bob

Hagen, original architect of the
health plan, the disability plan,
and of the present format of the
life plan. The health plan, un-
derwritten by Blue Cross, offers
true group coverage to firms of
all sizes. The life plan provides
term insurance at very low
rates.

Disability is underwritten by
Unum, the country's largest
writer of disability income pro-
tection on attorneys. Unum pro-
vides a 15% discount to mem-
bers of the Alaska Bar.

For more information or to
join any of the group plans, con-
tact Aurora Employee Benefits
at P.O. Box 240326, Anchorage,
AK 99524-0326.

The phone number is (907)
563-0334.

Hickel picks Motyka for DA slot

Governor Walter J. Hickel has
appointed Gregory J. Motyka to
fill a vacancy on the Anchorage
District Court in the Third Ju-
dicial District. Motyka, a former
assistant D.A. who specialized
in narcotics prosecutions, was
one of five candidates nomi-
nated to the position by the
Alaska Judicial Council.

"] am pleased to appoint Greg
Motyka to this opening," Hickel
said. "He brings the experience
of the trenches of felony drug
prosecutions, as well as the pri-
vate sector, where he has had a
very successful practice. I wel-
come him aboard." ,

Motyka, 41, has been an
Alaskan resident for 10 years,
and has practiced law for 13
years. He is a 1976 graduate of
Brooklyn Law School in New
York, who worked for the U.&

Attorney's Office and the New

York County D.A.'s Office in the

1970s before moving to Alaska.
Hickel was pleased by the

.nomination of four other highly-

qualified candidates for the
judgeship. "This was a tough,
tough decision,” Hickel said.
"Any of these candidates would
make a fine judge and we will
encourage them all to consider
the next opening that becomes
available."

The other four candidates
were Lynn H. Christensen, a
magistrate in Kenai; Carolyn E.
Jones, an assistant attorney
general in Anchorage; Michael
J. Lindeman, an attorney in
private practice in Anchorage;
and Kevin F. McCoy, also an as-
sistant AG in Anchorage.

Governor’s Office press release,
July 26, 1991

DIAL 800-478-7878
FOR CLE & BAR INFO

locations.

The Alaska Bar Association now has an 800 information
number thanks to the Alaska Bar Foundation. The outgoing
tape message on this number gives you the Bar office hours,
address, phone, fax, upcoming CLEs, and other program
information — such as the Bar Exam and MPRE dates and

If there is other information that you think would be
helpful to have on this tape, please call Barbara Armstrong,
CLE Director, at the Bar office at 272-7469.

Groh appointed to advisory board

Chief Judge J. Clifford Wal-
lace of the United States Court
of Appeals for the Ninth Circuit
announced the selection of Clif-
ford J. Groh, of Anchorage,
Alaska, to the Ninth Circuit Ju-
dicial Conference Senior .Advi-
sory Board. Groh will serve a
five-year term beginning at the
end of August 1991, and will re-
place Windsor Calkins, of
Calkins & Calkins in Portland,
Oregon, who passed away.

Commenting on the selection,
Chief Judge Wallace said, "We
are indeed fortunate to be able
to draw upon the extensive ex-
perience and fine talents of ex-
pert federal practitioners like
Groh, and I know the judiciary
and the operation of our courts
will be improved by his partici-
pation and contributions."

Clifford J. Groh, Sr., 65, is a

partner in his own firm of Groh,
Eggars & Price in Anchorage.
Born in Ramapo, New York,
Groh was graduated from St.
Lawrence University, attended
the University of Miami School
of Law, and received his J.D.
degree from the University of
New Mexico School of Law. He
served in the United States
Navy, attaining the rank of
Lieutenant.

Groh engaged in the general
practice of law from 1955 to
date in Anchorage, and has been
active in numerous public of-
fices. He served as president of
Operation Statehood in 1952-53;
as an elected school board
member and later president; as
a city council member; as chair
of the Anchorage Charters
Commission; and as an Alaska
State Senator from 1971-1974.

Patronize Bar Rag Advertisers
Tell them 'l saw you in the Bar Rag"

He is a former president of the
Alaska Bar Association and was
named "Outstanding Legislator
of the Year" in 1972 by the Ea-
gleton Institute of Politics, Rut-
gers University.

The Senior Advisory Board is
composed of nine experienced
federal court practitioners, all
distinguished leaders of the bar,
who have an outstanding record
of many years of contribution to
the administration of the fed-
eral justice system in the Ninth
Circuit. The Board was created
in 1982 to advise the Judicial
Council — the principal gov-
erning body of the circuit — the
judicial conference,” and the
courts of the circuit on proposed
matters relating to their effec-
tive administration. The United
States Courts for the Ninth Cir-
cuit encompass the nine west
ern states and consist of ove
300 judicial officers.

‘Specializing
in
Pre-trial

Discovery
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Lawyers vote for 7 ABA programs

BY DANIEL WINFREE

The results are in, and while
the members generally support
the services covered by the
membership survey conducted
this spring, the comments sub-
mitted demonstrate a wide di-
versity of opinion about just
about everything.

First, the numbers: 637 re-
sponses were received from
the 2,027 active/in-state attor-
neys to whom the survey was
sent, a 31% response rate. The
responses are as follows:

ACTIVITY YES NO NR
Bar Rag 438 180 18
Ethics CLE 393 209 36
Convention 461 139 39
Law Review 369 232 37
Ethics Opinions 429 179 30
CLE Library 597 22 18
Lawyer Referral 582 32 17

Far more interesting than the
numbers, however, were the
comments. The main lightening
rods for praise and abuse were
the Bar Rag, the new Ethics
CLE, and the Alaska Law Re-
view.

For some, the Bar Rag is silly,
embarrassing, and undignified,
and needs a major format revi-
sion with no more movie/wine

reviews, no more b__s
reminiscences, and no more
repetitious columnists with

1991 MEMBERSHIP SURVEY

Response = 31% of Active In-state s
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nothing new to say. For others,
the Bar Rag is refreshing and
unpretentious, although it could
be streamlined to put more fo-
cus into being the official publi-
cation of the Bar Association.

To some, - the mandatory
Ethics CLE for new admittees
seemed appropriate; to others,
the new CLE aimed at the
wrong target, i.e., the "older at-
torneys." A common theme of
the comments was that the new
admittees have been exposed to

ethics in the classroom and as a
part of the bar exam, so that the
new course would be superflu-
ous. At the same time, many re-
spondents suggested mandatory
ethics CLE's for all attorneys
every 3-10 years.

A good number of respondents
felt the Alaska Law Review pro-
vided nothing relevant to the
general practitioner. Others
noted its importance to the de-
velopment of Alaska law. One
theme raised in the responses

was the desire for the ALR to be
"awarded" to a law school geo-
graphically nearer to Alaska.

The survey results and com-
ments were illuminating, and
they will be widely discussed
during the 1992 budget deci-
sions in October.

One survey theme to leave you
with — a number of members
who also hold membership in
other jurisdictions stated that
they favored the Alaska Bar As-
sociation. Two comments stand

out:
I belong to several other state bar as-
sociations and I am consistently
proud of the leadership of the Alaska
Bar with the exception of not having
a mandatory CLE.
* % %

I am a member of the Bar in five ju-
risdictions. Of the five, Alaska Bar
has the most personal touch and the
staff is, by far, the most responsive to
questions and requests from mem-
bers. Membership in this bar is truly
a pleasure.

The Board will never please
everyone, but it will do its best
to provide an appropriate level
of services for the membership
along its statutory mandate.

SorLip FOUNDATIONS

The Alaska Bar Association
now has a CLE information line
courtesy~ of the Alaska Bar
Foundation. The 800 number,
originally utilized by members
of the Alaska Bar Association
who wanted copies of cases,
treatises or periodicals sent to
them from Anchorage reposito-
ries, was furnished this last
summer to the ABA to provide a
communication link with its
members toll-free. The record-
ing informs the listener of asso-
ciation hours, telephone number
and fax number. The CLE
schedule for the month is also

By Mary Hughes

included. Additionally, the asso-
ciation reminds members of
other events of note. The line is
a valuable service and should be
used frequently by members of
the association

IOLTA

IOLTA membership continues
to grow — as of the end of July,
1991, 231 lawyers or law firms
were JOLTA firms. As member-
ship grows, the ability to meet
the ever-increasing needs of
Alaskans for legally related ser-
vices increases. Gross IOLTA

revenue on a monthly basis is
$20,000. That commitment of
the IOLTA firms ensures fund-
ing of programming at a sub-
stantive level. A total of
$195,000 in grant funds have ei-
ther been approved or disbursed
in 1991.

The Alaskan banking commu-
nity has been extremely recep-
tive to IOLTA accounts. Secu-
rity Pacific Bank Alaska and
National Bank of Alaska are ex-
ceptional in their commitment.
First National Bank of Anchor-
age, Key Bank of Alaska, Denali
State Bank, First Bank of

Ketchikan, Northrim Bank and
First Interstate Bank are also
IOLTA banks and provide
IOLTA trust accounts as a ser-
vice to their lawyer customers.
1990 Annual Report

The Trustees of the Alaska
Bar Foundation published the
first Annual Report in the
Spring of 1991. The feat does
not seem so impossible; how-
ever, the Foundation was incor-
porated in October of 1972. Al-
though copies were sent to all
IOLTA firms, additional copies
of the 1990 Annual Report are
available at the association of-

fice.

310 K STREET, SUITE 601
ANCHORAGE, AK 99501

Law Orrices oF RosiN O. BreNA, INC.
IS PLEASED TO ANNOUNCE THAT

CATHLEEN NELsoN MclLAUGHLIN

HAS BECOME A SHARE-HOLDER OF THE FIRM
AND THAT
THE FIRM NAME HAS BEEN CHANGED TO

Brena & MclaucHun, P.C.

AUGUST 15, 1991

THE FIRM WILL EMPHASIZE OIL & GAS, ADMIRALTY
PERSONAL INJURY, REAL ESTATE, CORPORATE AND COMMERCIAL LAW

TEL (907) 258-2000
FAX (907) 258-2001

Suite 705, Denali Towers North
2550 Denali Street
Anchorage, Alaska 99503

Midnight Sun Court Reporters

Registered Professional Court Reporters
Computer-Assisted Transcription

* Conference Rooms Available
¢ Convenient Midtown Location
* Video Reporting Specialists
¢ | itigation Support Services
¢ All Phases of Stenographic Reporting

(907) 258-7100
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9th Circuit turns 100

Chief Justice Robert Boochever of the U.S.
Court of Appeals for the 9th Circuit pre-
sented a brief history of the relationship
between Alaska and the 9th Circuit.

Board of Governors President Pat Kennedy
welcomed bench and bar to the luncheon
on Aug. 20, honoring the 100th anniversary
of the 9th Circuit and the Bar Association
members who practiced betore the 9th Cir-
cuit during Territorial days.

ALASKA BAR

AT IS ONC R A OS N
One Hundredth Anniversary of the

First Session of the United States
Court of Appeals for the Ninth Circuit

Luncheon Program
Tuesday, August 20, 1991

Welcome

Opening Remarks

Introductions

Honored Guests from the

United States Court of Appeals
for the Ninth Circuit

Remarks

Relationship of the Territorial
Court and the Ninth Circuit Court

Closing Remarks

Hotel Captain Cook
Anchorage, Alaska

Elizabeth Page Kennedy,
President, Board of Governors,
Alaska Bar Association

Justice Edmond W, Burke
Alaska Supreme Court

Chief Judge H. Russel Holland,
U.S. District Court,
District of Alaska

Senior Judge Robert Boochever
Judge Thomas Tang

Judge Stephen R. Reinhardt
Judge Pamela Ann Rymer
Senior Judge Robert Boochever
Clifford J. Groh, Sr.

Alaska Bar Association

Elizabeth Page Kennedy

Youth classes begin

Presently, Anchorage Youth
Court (AYC) is preparing for its
fall classes to begin in mid-
September. Approximately 300
students will sign up to partici-
pate. Classrooms are reserved
in all high schools and two ju-
nior high schools for these
weekly, two hour classes.
Classes may also be held in at-
torneys' offices. The course lasts
for 10 weeks.

Practicing attorneys are
needed to act as volunteer
teachers. Team teaching has
been found to be quite effective
and reduces the demand on
each individual. Please contact
the AYC office at 274-5986 if
members of your firm or agency
would like to be a part of the
AYC learning experience.

Notice of
Typographical Error
1991-92 Edition of
Alaska Rules of Court
The 1991-92 edition of the
Alaska Rules of Court pub-
lished by Book Publishing
Company contains a typo-
graphical error in Adminis-
trative Rule 11 on process
server costs. The error appears
on page 724 in section (a) (1)
(iii) of the rule. The amount
recoverable for each hour in
excess of two spent to obtain
service should be $15.00 not

$5.00.

Alaska Bar Association Members Who Practiced Before the
Ninth Circuit Court of Appeals During Territorial Days

Russell E. Arnett
W. C. Arnold
Jack O. Asher
Jane F. Asher
Kenneth R. Atkinson
R. E. Baumgartner
Norman C. Banfield
Burton C. Biss
William V. Boggess
Robert Boochever
Edgar Paul Boyko
Seaborn J. Buckalew, Jr.
Donald A. Burr
Harold J. Butcher
Henry J. Camarot
Warren C. Christianson
Charles L. Cloudy
Charles E. Cole
Roger G. Connor
Roger T. Cremo
Daniel H. Cuddy
Flogd O. Davidson
James J. Delaney, Jr.
M. Ashley Dickerson
Fred O. Eastaugh
James E. Fisher -
James M. Fitzgerald

William C. Foster
Richard O. Gantz
Douylas L. Gregg
Clifford J. Groh, Sr.
Gordon W. Hartlieb
George N. Hayes
John C. Hughes
Barry W. Jackson
Robert L. Jernberg
Eben H. Lewis
Neil S. Mackay
Albert Maffei
J. L. McCarrey, Jr.
Kenneth McCaskey
Joseph A. McLean
Edward A. Merdes
Eugene V. Miller
Mary Alice Miller
Ralph E. Moody
William J. Moran
Buell A. Nesbett
William M. Olsen
Robert N. Opland
Robert A. Parrish
Frederick Paul
Howard W. Pollock
David J. Pree
Jay A. Rabinowitz

John L. Rader
Dickerson Regan
Julian C. Rice
Burke Riley
Paul F. Robison
William H. Sanders

" Walter Sczudlo
John D. Shaw (deceased)
Evander C. Smith
Michael A. Stepovich
John M. Stern, Jr.
Senator Ted Stevens
Thomas B. Stewart
Herald E. Stringer
A. David Talbot
Warren W. Taylor
David H. Thorsness
Charles E. Tulin
James A. Von der Heydt
Peter T. Walton
Lloyd J. Webb
J. Gerald Williams
L. Eugene Williams
Juliana D. Wilson
T. Stanton Wilson
Gladys B. Wynd
Robert H. Ziegler, Sr.

The Alaska Bar Association wishes to express special thanks to the
following firms, organizations, and individuals for their donations to

this event:

Anchorage Bar Association

Leroy J. Barker

Bradbury, Bliss & Riordan
Heller, Ehrman, White & McAuliffe
Hughes, Thorsness, Gantz, Powell & Brundin

Jensen, Harris & Roth

Perkins Coie

Sonosky, Chambers, Sachse, Miller & Munson
The photography exhibit is courtesy of the Ninth Judicial Circuit Historical

Soctety.
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Best Seat
in the House
for Real Life

Courtroom
Drama

- L]

The Carr-Gottstein
Building

Being right across the street from
the courthouse gives law professionals
in the Carr-Gottstein Building a real ad-
vantage. Not only does the building offer
great tenant improvements and sensa-
tional views of the city and inlet, but it
also offers unparalleled convenience.

The Carr-Gottstein Building.

Offering prestige and convenience to

Anchorage professionals.
For leasing
information contact CAR R
Gail Bogle-Munson GOTTSTE I N
at 564-2424. Properties

'0'Connor reads Ra

Continued from page 2

over to shake the hand of the
lady who had been there when I
arrived. It was Sandra Day
O'Connor.

I usually bring copies of the
Bar Rag whenever I attend a le-
gal gathering of any type and
had followed that practice on
this occasion. Earlier, in fact, I
had set out about 50 copies for
anyone to take. As I was sitting
in the convention, I thought
that it might be appropriate to
present Justice O'Connor with
the edition of the Bar Rag in
which she was mentioned. It
was the February 1991 edition
with the article on' Alaska At-
torney General Charlie Cole, a
classmate of hers in law school.
Therefore, during the break I
went back out to the table to see

if any papers were left. There

were only a few, but fortunately
there was one copy left of the
edition I sought. I grabbed it
and turned to look for Justice

O'Connor. She was just a few

feet away and I approached her
and presented the newspaper to
her. She accepted it pleasantly
and recalled attending law
school with Attorney General
Cole. At that point, I doubted
that I would have occasion to
see her again. Several minutes
later, I returned to the conven-
tion hall. I noted, as I ap-
proached my seat, that Hal
Brown was standing and staring
quite intently toward the area I
had been seated. I arrived to
find Sandra Day O'Connor
seated in the chair immediately
next to my seat, her eyes fo-
cused intently on the Bar Rag
which she held wide open before
her. Everyone passing by the
Justice glanced in her direction
and was very much aware of the
paper she was reading. Inter-
estingly, all the copies were
gone when I checked again later
in the afternoon.

I sat down next to Justice
O'Connor and she commented
about the newspaper and its
unique name. She was particu-
larly interested in the article
that appeared on the front page
concerning Jim Cantor, the at-
torney preparing to run the Idi-
tarod. She explained that only
last week she had met Susan
Butcher. Justice O'Connor also
asked questions about Charlie
Cole and Alaska in general. I
was impressed with how cordial
she was and how interested she
seemed in our activities in
Alaska. Throughout the re-
maining two hours, Justice
O'Connor read the Bar Rag
during any breaks that oc-
curred. As I was seated there
next to her, my mind strained to
remember what the subject
matter of the Editor's Column
was that I had written for that
edition. I hoped it was one of my
more intelligent or thought-pro-
voking articles. Upon returning
to my room, I grabbed another
copy of the paper to see what I
had written about in that edi-
tion and was not terribly happy
to find that it was the column I
wrote on lost socks. I did com-
ment to my wife, though, how

impressed I was at having been
able to spend some time in dis-
cussion with a Supreme Court
dJustice. I mentioned, however,
that I hadn't been able to speak
with Justice Scalia.

That afternoon there was a
break in the proceedings and we
were able to spend a little time
on the beach (really, just a short
time). My wife and I found a se-
cluded corner and I began to
work on my sunburn. About 15
minutes later, now well into my
burn, my wife tapped me on the

elbow and asked if the gentle-
man walking in our direction
was Justice Scalia. My contacts
were—back in the room, so I
grappled for my sunglass which
I had been laying on and which
were covered with suntan lotion
and sand. Even in this condi-
tion, though, I was clearly able
to see that it was, in fact, Jus-
tice Scalia heading in our direc-
tion. I waved briefly at him and
he came directly over to us. He
spoke first — about the wind. I
indicated that I had appreciated
his remarks earlier in the day
and had recently read an article
about him that I found very in-
teresting. He responded that
such articles were generally not
completely true, whether they
be good or bad. We introduced
our wives and talked for a few
moments about the weather and
the convention in general. He
then proceeded down the beach.

In the course of one day, I had
spoken, in a very informal set-
ting, with two Chief Justices of
the United States Supreme
Court. On several other occa-
sions during the convention,
similar opportunities arose. I
was impressed with their acces-
sibility and warm demeanor.
The initial feeling of invisibility
passed.

The remainder of the conven-
tion addressed various matters
of concern to the Ninth Circuit.
The primary theme concerned
whether or not cameras should
be permitted in the courtroom.
Ultimately a vote was taken.
‘The lawyers were pretty well
split on the issue, while the
judges opposed cameras in the
courtroom by a 2-1 margin.
There seemed to be a real de-
sire, however, by all those in at-
tendance to improve the quality
of law in the Ninth Circuit, al-
though there was disagreement
as to how this should be ob-

tained. Some felt that emphasis
should be placed on expediting
the process, while others ex-
pressed concern that if we con-
tinue to place undue emphasis
on getting cases through the
system quickly, we will lose the
quality that has been the hall-
mark of the American judicial
system since its beginning.

Probably the best aspect of the
whole convention, however, was
the ability to see and listen to
other people throughout the dis-
trict express their concerns, to
see that we share mutual goals
and problems, and to realize
that everyone's role in the sys-
tem is equally important.



