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CLE survey gets lawyers'
opinions and suggestions

By Dave INeRAM, CLE CHAIR
AND BARBARA ARMSTRONG

How do Alaska Bar Association
members feel about Bar-sponsored
CLE? According to a survey done last
winter, most members feel that the
programs meet their needs, some
would like to see lower registration
fees, and those outside Anchorage
would like to have more live pro-
grams conducted in their areas of the
state.

Surveys were sent to all active
members (2,229) in Alaska, and 619
members responded - a whopping
27% response rate as compared to
the usually minimal response rate to
most direct mail surveys. Members
who responded received a 10% dis-
count on their next seminar
registration or purchase of CLE ma-
terials, which seemed to be a great
incentive to return the survey in the
self-addressed envelope provided.

Questions covered such areas as
frequency of attendance at CLEs,
factors in deciding whether or not to
attend a CLE, appropriateness of
subject matter, usefulness of materi-
als, effectiveness of speakers,
scheduling, locations, and cost of pro-
grams.

Overall, members agreed that CLE

programs are generally affordable
and meet their needs. When a pro-
gram does not meet their needs, it is
usually because the instructional
level is either too basic or too ad-
vanced.

Scheduling conflicts, loss of bill-
able hours, and travel costs were the
main reasons cited for NOT attend-
ing CLEs. The cost of the programs
was not an overriding prohibitive
factor.

Regarding time and location, the
survey confirmed what we have be-
lieved for some time: that half-day
programs conducted at a downtown
Anchorage hotel toward the end of
the work week best serve the needs
of most members in Anchorage.
Course evaluations routinely indi-
cate that half-days are the best
format. A majority of those who re-
sponded preferred half-day programs
conducted on Fridays at a downtown
hotel. This approach allows those
attending to take care of some busi-
ness during the day, ensures
adequate parking, and allows for
better logistical support for the Bar
staff. We will continue to encourage
sections to schedule their programs

continued on page 5

Women under-represented
in Martindale-Hubbell

By Pameia CRAVEZ

Dear Ms. Zobel:

I am pleased to inform you that you have been awarded the Martindale-
Hubbell Law Directory’s highest accolade: an AV rating. This is as a result
of an extenstve, confidential review conducted among the legal profession in

your commaunity.

Your AV rating is important because it is a public confirmation of the
status you have achieved as a highly respected, ethical member of the Bar. It
signifies that your legal abilities are of the very highest standards and that
your professional ethics and conduct are above question ....

Patricia Zobel, a partner in what
is now DeLisio Moran Geraghty &
Zobel, received this letter from
Martindale-Hubbell in February
1993 makingher one of the few Alaska
women lawyers ever listed with an
AV rating.

Although there are nearly 500
women practicing law in Alaska—
more than 20 percent of the entire
Alaska bar—Zobelis the only woman
among 115 AV rated lawyers in the
1995 Martindale-Hubbell.

She is, however, not the only
woman in Alaska to be AV rated.

Anchorage Superior Court Judge
Dana Fabe, AV rated in 1988 while
she headed the Public Defender
Agency, was listed in the 1989 edi-
tion. That rating disappeared when
Fabe took the bench four months
later, since Martindale-Hubbell
makes it a policy not to rate judges.
Susan Burke, Susan Wright Mason
and Sandra Saville will join Zobel
with AV ratings in the 1996 edition of
Martindale-Hubbell.

continued on page 20
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President's Column

Alaska Legal Services may disappear

By the time you read this, Alaska
Legal Services as we've known it
since 1967 may have disappeared.
Lastyear, ALSCreceived $1,769,000
in federal funds. This year, under
H.R. 2076, ALSC would only receive
$517,855, more than a two thirds cut.
Thisispartially aresultof H.R.2076's
incidental deletion of two critical pro-
visions which helped Alaska in pre-
vious years to receive a fairer appro-
priation — Native American legal
services funding and a cost of ser-
vices calculation which helped build
in the extra costs of providing legal
services to remote Alaska locations.

H.R. 2076 also prohibits federal
funds from being used in fee generat-
ing cases. Because Alaska Civil Rule
82 automatically provides for attor-
neyfee awards for a prevailing party,
Legal Services could not accept any
case they thought they might win. In
addition, arguably Legal Services
would also not be allowed to use state
or local funds in the same fee gener-
ating cases.

But H.R. 2076 is generous com-
pared to the bills passed on Septem-
ber 7 by the Senate Appropriations

Editor's

Subcommittee and the House Sub-
committee on Commercial and Ad-
ministrative Law. Both bills would
eliminate Legal Services Corpora-
tion and send money in block grants
to the States for legal services to the
poor. The Senate subcommittee pro-
posed block grants this year of $210
million, while the House proposed
$278 million in FY 1996 and $141
million in FY 1997. The block grants
could only be used to fund 12 types of
cases. Specifically eliminated was
representation in divorces or marital
separations.

Column

Senator Inouye pointed outin floor
debate that based on the federal-
Indian "government to government"
relationship the money for legal ser-
vices for Indians should not be passed
through the states. Senator Stevens
has proposed an amendment on the
floor to allow states which have a
significant number of Native Ameri-
can households to receive 140 per-
cent of the amount of funding those
states otherwise would receive. This
would specifically help ALSC.

The final result of all this maneu-
vering is yet to be seen, but even
under the best scenario the proposed
decline of ALSC will have a signifi-
cantimpact on the Bar. Alaska's pov-
erty population for purposes of eligi-
bility for ALSC services is 66,558, or
over 10 percent of the population.
One can expect that in the future
over 10 percent of the persons seek-
ing legal services from attorneys will
be unable to pay.

Currently, over 50 percent of the
Bar participates in the Pro Bono pro-
gram. This closes approximately 500
cases per year. However, 4,000 to
5,000 divorce cases are currently

Disputes over professional courtesy resolved

To some members of the bar, the
editor of the Bar Rag is more than
just anunapproachable colossus who
favors all with his random emissions
of wisdom and professional insight.
To some, he is the final arbiter in
matters of professional courtesy and

protocol. He therefore finds himself

inundated with requests that he re-
solve minor disputes of the pet peeve
variety, and he generally resolves
them, wisely and fairly, just to get
the requesters off his back. What
follows is a sampling from the
mailbag.

Dear Editor:

T've been getting a lot of letters
from other attorneys lately that end
with the notation "Dictated but not
read." What is the meaning of this?
What is the proper response?

—Reading but not
Understanding
Dear RBNU:

"Dictated butnot read" meansthat
the lawyer (1) is too busy to read
everything that goes out over his or
her signature, (2) wants you to know
that, and (3) is putting you on notice
that anything in the letter that you
find nonsensical, offensive, or unpro-
fessionalis somebody else's fault. The
proper response is to return the let-
ter with the notation, "Read but not
taken seriously,” which is what the
writer is hoping for.

©

Dear Editor:

My paralegal will notlet an affida-
vit go out of the office unless it con-
cludes with "Further your affiant
sayeth naught." I tell her that the
phrase, though hoary, has no legal
significance, and that the affiant's
signature more succinctly makes the
point that the affidavit is at an end.
Who's right?

— Ms. Modernity
Dear MM:
Nobody wins. No one but Jethro

Bodine should be made to swear to
the word "naught," but a document
without some closing fillip just looks
too short, to the point, and -- in a
word — unlawyerly. The modern
trend therefore adopts a closing
phrase which blends plain English
with a nod to the classicists: "I have
nothing else to say except tua mater"
(Latin for "Your momma").
&

Dear Editor:

I'm in constant communication
these days with an attorney who has
his secretary place all his calls. I pick
up the telephone to hear a melliflu-
ous, "Will you please hold for Mr.
Jones?" and being the knee-jerkily
polite doormat thatI am, Isay "sure"
and she's gone before Thave a chance
to consider my options. Jones never
keeps me waiting long, but still his
implicit message offends me: that
the time he saves not waiting for me
to answer is more valuable than the
time I lose waiting for him to answer.
Should I make a big deal out of this?

. — Holding the Phone

Dear HTP: ‘

No. Making a big deal out of it
would only demonstrate that you,
too, are a small person. Instead, en-
ter the number for the Brasilia 7-11

in your speed-dial function and, in
the few seconds after the secretary's
introductory fanfare, hit the "for-
ward" button. Unless Jones knows
how to say "Big Gulp" in Portuguese,
he'll soon realize that he's wasting
his time and start dealing with you
by fax.
@

Dear Editor:

Whenever I approach a judge on
the sidewalk downtown, Isay "Hello,
Judge." A friend of mine told me
recently that this is improperly in-
formal, and that I should say "Hello,
Judge Brown," which to me sounds
overly stilted. What do you think?

— Judge Not

Dear JN:

Given the relative informality of
Alaska's legal community, "Judge"”
by itself is sufficient to satisfy most
etiquette mavens, while giving you
cover for the fact that when facing a
judge you can't even remember your
own name without notes. The one
exception to this rule comes into play
if a litigation adversary is within
earshot, in which case you should
call the judge by his or her first name
and ask after the spouse and chil-
dren.

°
Dear Editor:

When writing to ajudge on a mat-
ter of utmost confidence, is it more
correct to say "just between me and
Your Honor" or "Your Honor, just
between you and I?"

— Confidential Communicant

Dear CC:

Neither suggestion is acceptable,
since both indicate an improper ex
parte contact (from the Latin, mean-
ing "at a cocktail party given by my
first wife"). See Rule 3.5 of the Alaska
Rules of Professional Conduct. Ethi-
cal rules aside, it's just plain impolite

beinghandled by ALSC. These would
be left uncovered under all current
federal proposals, and the Pro Bono
program would be swamped by that
many cases. In addition, under the
current Pro Bono program an attor-
ney who accepts a case may with-
draw and return the case to ALSC,
but with ALSC attorneys unable to
do divorce cases, that could not hap-
pen. ALSC would also not be able to
furnish malpractice coverage for Pro
Bono divorce cases, since they would
not be able to pay for such coverage.

The Bench and the Bar will even-
tually be faced with the problems we
had before ALSC came into existence
— how to cover the 5,000 divorce
cases which would need to be filed
but not be covered by ALSC. Eventu-
ally, mandatory Pro Bono would be-
come a possibility, as it has in New
York and other states with low Bar
participation in Pro Bono programs.
Volunteers alone will never be
enough. While Congress seems to
think that access to legal services
should be covered by the nation's
Bars donating free services, the same
demands are not made by society
upon doctors, architects or accoun-
tants.

There is little we in the Bar can do
to turn the tide in this matter except
to support Senator Stevens in his
attempts to get an even break for
ALSC, and to wurge Senator
Murkowski and Representative
Young to do likewise. Whatever we
can individually do to mitigate the
damage to the legal system by this
new turn of events, we need to do,
and soon.

to exclude people from conversations
in which you know they'd be inter-
ested. What you should say, there-
fore, is "Just between Your Honor
and I and Attorney Smith."

@

Dear Editor:

Shouldn't that be "Just among
Your Honor, Attorney Smith, and
me?"

— Grammar Guru
Dear GG:
Don't be a pedant. It's unseemly.
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Letters from the Bar

Malpractice Insurance

Isometimes do not think our prob-
lems need to take this public of a
form.

My experience is that the engage-
ment letter is a very good method to
protect yourself as a professional.
Clients who pay regularly are much
more realistic as to the results.

Lawyers should be allowed towith-
draw without the necessity of getting
the court’s approval. Sometimes, new
facts appear during discovery and
the client and lawyer are at odds over
their significance. Sometimes the cli-
ent owes the lawyer large fees and
insists the lawyer continue until the
end of the trial. If the lawyer could
easily withdraw, it would not allow
the seed of discontentment to begin
to build, although you will have one
mad client on your hands.

There is going to be no instant fix
to the problem of malpractice. Law-
yers are humans first and human

Navigating the

error has been here since Adam.
—Paul J. Nangle

Dear Judge Woodward

The following English lesson was
sent to the judge Aug. 22, 1995.

Enclosed please find a copy of the
final decree in the Nelson case which
you recently signed. Please note the
little black dots over the "e" in the
word "judgement". The findingshave
similar markings.

Those little black dots were not on
the paperwork I submitted. As a re-
sult, I can only conclude that one of
two things happened:

1. Someone in the courthouse has
a highly trained fly with an intesti-
nal problem and a particular dislike
for "e's". How else could such a little
creature be so accurate in depositing
those little "doo-doos" all over my
paperwork?

newly charted

waters of CHI and AS 21.89.100

By Ken GurscH

The Alaska Supreme Court recently
issued an opinion concerning the rights
and obligations of an insurer that wishes
to reserve its rights to deny coverage,
while still defending its insured. The
Alaska Legislature responded with new
legislation clarifying the insurer’s rights
and obligations. This article will discuss
the significance of those developments in
the law.

In the past, insurers often defended an
insured against a claim while reserving
rights if there were any doubts as to
coverage. However, the Alaska Supreme
Court’s recent decision in CHIof Alaskav.
Employers Insurance Corp.,844P.2d 1113
(Alaska 1993), made the insurer’s deci-
sion to reserve rights more complicated.
In CHI, a divided Alaska Supreme Court
held that whenever an insurance com-
pany reserves its right to disclaim
coverage, the insured has the unilateral
right to select independent counsel. Id. at
1121. This right is limited only by the
insured’s implied covenant of good faith
and fair dealing, which requires that the
insured select an attorney who is reason-
ably competent, based on his experience
and training, to conduct the defense. Id.
The Background of CHI

CHI arose out of a seaman’s accident
aboard a vessel owned by Oceanic Re-
search Services, Inc. (ORS) on the North
Slope. The seaman, Tom Collins, suffered
a knee injury after stepping into an open
hatchway. ORS, the owner of the boat,
believed it wasinsured against the loss by
a $500,000 marine indemnity policy that
it had purchased through CHI of Alaska,
Inec. (CHI). That policy, however, actually
had a stated bodily injury limit of only
$100,000. Collins sued ORS. ORS then

confessed judgment to Collins in the
amount of $1.6 million in exchange for
Collins’ covenant to execute on the con-
fessed judgment only to the extent that
ORS could recover against CHI.

Aspartofthe agreement between ORS
and Collins, ORS sued CHI, and alleged
that CHI was negligent and breached its
contract to procure $500,000 in insurance
for ORS. ORS also claimed that CHI had
intentionally misrepresented that the
policy coverage was $500,000.

CHI tendered the defense of the suit to
itsinsurer, Employers ReInsurance Corp.
Employers agreed to defend CHI, but
reserved its rights to disclaim coverage
with respect to ORS’ claim of CHI’s inten-
tional misconduct based on an exclusion
in the policy. Atthe same time, Employers
assigned Hughes, Thorsness, Gantz, Pow-
ell & Brundin “HTGP&B”) to defend CHI
in ORS’s lawsuit.

CHI objected on the basis that the
reservation of rights created a conflict of
interest, and demanded theright to select
independent counsel at Employer’s ex-
pense. CHI selected its own attorney,
Brett von Gemmingen, to defend it. Em-
ployers offered to pay von Gemmingen to
defend that portion ofthe lawsuit pertain-
ing to the intentional misconduct claim,
while retaining HTGP&B to act as co-
counsel for CHI with responsibility for the
defense of all claims. CHI declined and
then filed a declaratory action in state
court seeking a ruling that it had an
absoluterighttoselectindependent coun-
sel because of Employer’s reservation of
rights. The Superior court ruled in favor
of Employer’s, and CHI appealed. Mean-
while, HTGP&B and von Gemmingen

continued on page 12
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MIDTOWN OFFICE AVAILABLE FOR LEASE

Recently carpeted and painted 5-room office on the second floor
of the A.G.C. Building is available for lease
at a competitive long term monthly rate.

Free off-street parking. Shared receptionist services, copier, and fac-
simile equipment are available, if desired, plus a large conference room,
private client office, and kitchen/lunchroom.

Tenant/business must be compatible with others (attorneys/accountants)
on the second floor.

For more information, call David Freeman at Wade & De Young at (561~
4222) or drop by the office at 4041 B Street, A.G.C. Building, Second
Floor, Anchorage, Alaska.

N

_____ =

2. Alternatively, of course, is the
possibility that someone in your of-
fice is a wannabe English teacher
with a compulsion to correct per-
ceived errors. (At least, thank God,
this person didn't use a red pencil or
put a grade on my paperwork!) Un-
fortunately, this seif-styled protec-
tor of proper spelling needs to brush
up on his or her English studies.

As you can see from the attached,
the word "judgement" can be spelled
either "judgment" or "judgement". I
prefer the latter. Having success-
fully obtained a Minor (which

shouldn't be spelled with an "e" un-
less one is really digging) in English,
as well as having written profession-
ally (FROM THE ARENA, Anchor-
age Daily News, 1988-1992), I be-
lieve I am entitled to have such pref-
erence.

I'll send over a flyswatter ifa fly is
the problem. You'll have to handle
the matter if my second possible sce-
nario is.

—Wayne Anthony Ross

P.S. I ran this letter through my
computer's Spell Check. My computer
agrees with me.

In Memoriam

Joseph Davis ("Joe") Johnson,
statewide litigation attorney for the
Alaska Legal Services Corporation,
died on August 29, 1995, from sud-
den heart failure induced by a severe
asthmatic attack. He was 43. Follow-
ing a funeral in his hometown of
Franklin, North Carolina, a memo-
rial service was held at Kincaid Park
Chalet in Anchorage on September
5. Many of Joe's friends remembered
him at the service for his contagious
enthusiasm, his ready laughter, his
intelligence, his integrity, and the
sense of adventure that brought him
to Alaska eight short years ago.

Joe was raised in Georgia and
North Carolina. In 1977 he received
his J.D. with honors from the Uni-
versity of North Carolina Law School,
where he had served as editor of the
Law Review. He practiced law for ten
years in North Carolina but fell in
love with Alaska through visits tohis
long-time friend, lawyer Vance Sand-
ers of Juneau. In 1987, Joe left a
partnershipin the Franklin law firm
of Jones, Key, Melvin & Patton to
accept a position with Alaska Legal
Services.

Joe enthusiastically took up ski-
ing, mountain-biking, backpacking,
kayaking, fishing, and other wilder-
ness pursuits, finding joy in every-
thing he did. He was also a dedicated

LAW LIBRARY FOR SALE
Complete sets of: Alaska Digest 2nd
Edition. Alaskan Reporter.

Alaska Statutes.
Sold as a set or separately.
Cordova (907) 424-7450)

runner, an unfailingly smiling face
on Anchorage's bike trails during the
noon hour. Six years ago he married
Anne Marie Holen of Homer and
Anchorage. He and Anne Marie were
working on their cabin near Homer
at the time of his death.

Joe's work for Alaska Legal Ser-
vices was devoted primarily to pro-
tecting Native land claims, tribalself-
governance, and the subsistence-
based economies that support most
Native villages in Alaska. His work
on theissue of subsistence hunting of
sea otters led to the creation of the
Alaska Sea Otter Commission. A
highlight of his career was his sup-
port for the Chilkat Indian Village's
efforts to recover priceless artifacts
taken from the Whale House in
Klukwan. At Joe's memorial service,
Klukwanrepresentativesrecalled his
friendship and his devotion to their
cause, and they sang songs in his
memory.

Joe had many friends among his
professional colleagues in the law.
They miss him sorely.

ALASKA
LEGAL

RESEARCH

* Legislative Histories
* Trial & Appellate Briefs
* Unusual Questions Answered

Joe Sonneman, BS, MA, PhD, JD
324 Willoughby, Juneau 99801
(907) 463-2624 FAX 463-3055
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Bankruptcy Briefs

Delinquent taxpayers

Bankruptcy frequentlyinvolves an
individual taxpayer who, for one rea-
son or another, has failed to file re-
turns or pay taxes, or a combination
of the two (failure to file usually, but
not always, also involves a failure to
pay). Of the two, failure to file re-
turns timely causes the most signifi-
cant grief. Borrowing money from
the government by failing to pay
taxes can be extremely expensive,
particularly when one fails to submit
the loan application (file the return).

One of the major differences is
thatataxdeficiencybased on asimple
failure to pay taxes may neverthe-
less be discharged in either a chapter
7,11 or 13; however, tax deficiencies
from a failure to file a return are not
discharged in a chapter 7 or 11, but
may be discharged in a chapter 13
(even if not paid in full). [BC §§
523(a) (1) (B); 1328(a)] In addition,
until the return is filed by the tax-
payer, the clock does not start wind-
ing down of the limitation period for
assessment. Also, although one may
not be sent to “debtor’s prison” for
failure to pay taxes, one may be in-
carcerated for failure to file a return.
There are, however, other “down-
sides” to a failure to file a timely
return. It is these to which this ar-
ticle is addressed.

In addition to interest on the un-
derpaymentunder IRC § 6601, IRC §
6651 provides separate penalties for
failure to file and failure to pay. The
failure to file penalty is 5 percent of
the tax due for each month or frac-
tion of a month that the return is late
(determined with regard to any ex-
tension granted), up to a maximum
of 25 percent. [IRC § 6651(a) (1)] The
failure to pay penalty is 0.5 percent
of the tax due for each month or
fraction of a month that the payment
is late (determined with regard to
any extension granted), also to a
maximum of 25 percent. [IRC §
6651(a) (2)] The failure to pay pen-
alty increases to 1 percent per month
after a “10-day” noticeis given. [IRC
§ 6651(d)] In both instances, the pen-
alty is determined on the net tax due
(no tax due, no penalty assessed).
[IRC § 6651(b)] In those months in
which both the failure to file and
failure to file penalties apply, the
failure to file penalty is reduced by
the amount of the failure to pay pen-
alty. [IRC § 6651(c) (1)]

Thus, it is apparent that a fail-
ure to file a timely return is the
costlier of the two. Also, the shorter
the period of delinquency, the higher

the additional cost relative to the tax
due (“APR” is higher for a one-year
than a two-year “loan”). The follow-
ing examples illustrate the effect of §
6651. In each example assume a tax-
payer has a tax liability of $10,000,
no reasonable cause exists, under-
payment interest rate is 9 percent
and no “10-day” demand given. [See
Treas.Reg. § 301.6651-1()]

Example 1. Taxpayer files the re-
turn and pays the tax 3 months late:
additional cost$1,727 [interest - $227;
failure to file penalty - $1,350; failure
to pay penalty - $150]

Example 2. Taxpayer files the re-
turn timely and pays the tax 3months
late: additional cost $377 [interest -
$227; failure pay penalty - $150]

Example 3. Taxpayer files the re-
turn and pays the tax 6 months late:
additional cost $2,954 [interest-$454;
file penalty - $2,200; failure to pay
penalty - $300]

Example 4. Taxpayer files the re-
turn timely and pays the tax 6 months
late: additional cost $754 [interest -
$454; failure to pay penalty $300].

Example 5. Taxpayer files the re-
turn and pays the tax 2 years late:
additional cost $5,302 [interest -
$1,902; failure to file penalty - $2,200;
failure to pay penalty $1,200].

Example 6. Taxpayer files the re-
turn timely and pays the tax 2 years
late: additional cost $3,102 [interest
- $1,902; failure to pay penalty -
$1,200]

What about the taxpayer who has
a refund coming? In that case, since
no tax is due there is no underpay-
mentinterest under § 6601 or failure
to file or pay penalties under §
6651(a).

However, in that case another
“penalty” may apply: if one waits too
long one may just involuntarily con-
tribute to reduction of the federal
deficit.

In general, a claim for refund or
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APPEALS HEARINGS

credit must be filed within 2 years of
the date the tax was paid or within 3
years from the date the return was
filed, whichever is later, unless no
return is filed, then within 2 years of
the date the taxis paid. [IRC §6511(a)]
Where taxes are prepaid, e.g., with-
holding or estimated tax payments
made during the tax year or prior
year overpayment claimed as a credit
for the succeeding year, the payment
is deemed made on the 15th day of
the fourth month following the close
of the tax year. [IRC §§ 6513(b) (1),
(d].

Unfortunately, contrary to first
blush, filing an untimely return does
not “trigger” a new 3-year period to
file for arefund. Areturnitselfserves
asa claim for refund at the election of
the taxpayer. [Treas.Reg. § 301.6402-
3(a) (5). Form 1040 specifically pro-
vides for electing to have an overpay-
ment either refunded or credited to
estimated taxes for thenext tax year.]
Only if the untimely return claiming
a refund (or electing to apply to sub-
sequent year’s estimated tax liabil-
ity) is filed within 2 years of the date
the tax is paid is a refund or credit
allowed. [Miller v. United States, 38
F3d 473 (CA91994); see also Rev.Rul.
78-343, 1978-2 CB 326; Rev.Rul. 76-
511, 1976-2 CB 428] Thus, for an
individual on a calendar tax year, if
the return claiming the refund isnot
filed within 2 years of the original
due date (April 15), any refund or
credit is barred.

As the facts in Miller illustrate
(and the author has seen occur), §
6511 can not only bar a refund but
also result in a tax deficiency that
otherwise might have been satisfied.
For example, assume a taxpayer
failed to file returns, or obtain exten-
sions, for the years 1985 through
1992. In December 1993, just prior to
filingbankruptcy, allreturns are filed
andineach return the taxpayer elects
to apply any overpayment to the suc-
ceeding year’s estimated tax liabil-
ity. The returns, as filed, show: 1985
-$500 overpayment; 1986 $100 over-
payment; 1987 - no overpayment or
underpayment; 1988 $700 overpay-
ment; 1989 - $100 overpayment; 1990
- $1,000 overpayment; 1991 - $750
overpayment; and 1992 - $500 over-
payment. According to the returns
and actual payments made, this cli-
ent has, in the aggregate, overpaid
and has a tax refund due of $500,
which of course debtor schedules and
claims as exempt under BC §
522(d)(5). Wrong! The debtor has no
refund coming; indeed, despite hav-
ing paid $500 more in taxes than was
owed during the 8-year period, has a
tax deficiency of$2,100, plus interest
and the § 6651 failure to file and pay
penalties!

(1) The 1985 credit is disallowed,
resulting in a 1986 tax deficiency of
$400; (2) with no credit from 1986,
1987 tax deficiency is $100; (3) 1988,
having no credit from 1987, has no
tax deficiency, but the credit ($700)
is disallowed; (4) with no credit from
1988, 1989 tax deficiency is $600; (4)
even without the $100 credit from
1989, 1990 has no tax deficiency, but
the credit ($900) is disallowed; (5)
with no credit from 1990, 1991 tax

deficiency is $250; and (6) with no
credit from 1991, 1992 tax deficiency
is $750. Total deficiency: $2,100, plus
interest and 6651 penalties. To add
insult to injury, in a chapter 7 or 11
the entirety of the tax liability, ex-
cept penalties for tax years 1986,
1987 and 1989, will be
nondischargeable asthe returnswere
filed within 2 years of the petition
date. [BC §§ 523(a) (1) (B)) (i1), (a) (7)
(B).

Continued procrastination in fil-
ing can also have post- petition ef-
fects. Filing bankruptey does not
excuse. a debtor from the require-
ments of filing tax returns timely.
IRC § 6658(a)(2) “abates” the failure
to pay penalty under 6651(a)(2)
where the penalty relates to a tax
accruing pre-petition and the due
date or date for making the addition
occurs post-petition. However, §
6658(a) (2) does not abate the failure
to file penalty, nor does it abate any
penalty for failure to pay a tax accru-
ing post-petition. To illustrate, as-
sume a taxpayer/debtor has obtained
an extension to file until October 15,
files the petition on October 1 and
files the return on April 15 of the
following year. The taxpayer is sub-
ject to the § 6651(a) (1) failure to file
penalty (25 percent), but not the §
6651(a) (2) failure to pay penalty.
The irony is that § 6658(a) (2) has
not, in reality, significantly
benefitted the taxpayer. Because the
§ 6651(a) (1) penalty, which other-
wise would have been reduced by the
amount of the § 6651(a) (2) penalty
under § 6651(c) (2), is no longer re-
duced, the increased failure to file
penalty offsets the abated failure to
pay penalty during the initial 5
months (or fraction thereof) that the
return is delinquent.

The problem is exacerbated by the
fact that although the taxpayer may
not otherwise have taxable income,
e.g., a NOL carryforward, the alter-
native minimum tax provisions [IRC
§8§ 55-591 may come into play when
significant tax preference items are
involved, thereby resulting in as-
sessment of a tax.

Because the bankruptcy estate of
an individual succeeds to certain tax
attributes of the debtor, e.g., NOL,
charitable contribution
carryforward, capital loss
carryforward, and PAL, [IRC §
1398(g)] that can affect the taxable
income of the bankruptcy estate, the
failure to file prepetition returns af-
fects returns to be filed on behalf of
the estate. If the returns for prior
years have not been filed, determi-
nation of these tax attributes is im-
possible, which may also result in
penalties being incurred by the bank-
ruptey estate because the trustee or
debtor in possession can not timely
file returns. [For an illustration of
abatement of § 6651 penalties by an
estate for reasonable cause see In re
Molnick’s, Inc., 75 AFTR2d 95-1954
(Bkrtcy.CD.Cal. 1995)]

The two most frequently heard
“excuses” for not filing are: (1) “Thad
a refund coming and did not think I
had to file”; or (2) “I owed taxes but
did not have the money to pay and
did not want to let the IRS know I
owed money because then they would
grab my wages.” Failing to file, even
when money is not available to pay
the tax due, simply compounds the
problem - in fact, as illustrated by
the foregoing, it can grow in geomet-
ric proportions. The best advice a
taxpayer can receive is, no matter
what, FILE TAX RETURNS

TIMELY.




CLE survey

continued from page 1

that way whenever possible.

Several members commented that
implementation of mandatory CLE
would increase participation. Other
members requested more advance
notice of CLEs and improvement in
the quality of videotapes for viewing
either individually or at a video re-
play site.

We have already tried to respond
to out of town members’ concerns by
editing videotapes for more “view-
ability." As a pilot project, several
CLE videotapes were edited this sum-
mer. The response from members was
very positive and every member who
contacted us asked that we continue
the editing.

The Board of Governors at its Au-
gust meeting approved the
expenditure of funds to edit every
video of a live program. This will cost
about $450 per program and may
result in a slight increase for video
tape replays.

Several out of Anchorage mem-
bers noted the cost of travel toa CLE
in Anchorage; we currently offer a
50% registration fee discount to any
member who travels via commercial
carrier to a CLE. The CLE Commit-
tee at its annual September 29
meeting will also be discussing the
possibility of a greater discount for
commercial travel, and a discount for
commuters outside of Anchorage.

There were anumber of comments
on cost of CLEs. The Bar tries very
hard to keep the costs of CLE to a
minimum, Qur CLE registration fees
are comparable to many other juris-
dictions, and in some cases, our fees
are substantially lower.

In 1994 the average cost of pre-
senting a live CLE was $3,000. The
Bar presented 36 live CLEs in 1994,
primarily in Anchorage, but with
some live programs in Juneau and
Fairbanks as well. The average cost
of a CLE includes direct expenses,
that is, room rental, refreshments,
audio visual equipment rental, bro-
chure printing (done in-house by the
Bar), mailing, course materials pho-
tocopying and binding (also usually
done in-house to keep costs down),
faculty meetings and teleconferences
to prepare for the program, and
speaker expenses. No overhead or
indirect cost is charged to a CLE
budget; all staff time and indirect
costs for the CLE program are
charged separately.

Speaker expenses include hono-
rarium and travel. However, our CLE
Policies & Guidelines normally pro-
hibit payment of honorarium to
Alaska Bar members, and we try to
avoid or minimize honorarium costs
at all times. Travel costs for faculty

Committee forms to revise

local federal criminal rules

The United States District Court
for the District of Alaska has estab-
lished a committee to revise its local
criminal rules. Over the coming
weeks, the committee will meet and
make recommendations to the Dis-
trict Court of Alaska for revisions to
the existing rules and for adoption of
new rules. The committee welcomes
written comments from all persons
with suggestions for changes to the
rules.

Comments should be sent before
October 15, 1995 to U.S. Magistrate
Judge John D. Roberts, Chairperson
of the Committee, at 222 West 7th
Avenue, Box 46, Anchorage, Alaska
99513-7563.

are paid for by the Bar, but again we
try to minimize those costs by re-
questing faculty to fly on asupersaver
ticket or asking if the speaker’s firm
or organization can assist with any
travel costs.

Many Bar members commented
in the survey on the “good job” the
Bar CLE staff was doing. We appre-
ciate those pats on the back. We will
continue to try to provide our mem-
bers with quality CLE at areasonable
cost, but we realize there is always
room for improvement. At the Sep-
tember 29 Annual CLE Committee
Meeting, we will be looking at the
survey and considering the recom-
mendations members have made. If
you have any other specific topics
you would like to bring the CLE
Committee’s attention, please write
or fax Dave Ingram, CLE Chair or
Barbara Armstrong, CLE Director,
at the Bar office, 907-272-2932.

Thanks for your response to the
survey, and we look forward to keep-
ing in touch with you all.
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CLE COMMITTEE

The CLE Committee is made up of 15 members appointed by the
President of the Board of Governors, and includes one judicial
member (recommended by the Chief Justice), and two Young Law-
yer representatives. Geographic representation is a goal of the
Committee. If you have CLE questions, call CLE Director Barbara
Armstrong at 907-272-7469 or the CLE Committee member in your
area.

First Judicial District

Brian Hanson, Sitka, 747-3257

Dave Ingram, Chair, Juneau, 789-6160

Mark Sokkappa, Juneau, Young Lawyer Rep., 463-4125
Trevor Stephens, Ketchikan, 225-6128

Third Judicial District

Allan Beiswenger, Soldotna, 262-9164

Cheryl Brooking, Anchorage, Young Lawyer Rep., 276-1592
Ray Brown, Anchorage, 277-5400

Judge Dana Fabe, Judicial Representative, 264-0408

Joe Loescher, Anchorage, 274-7522

Holly Montague, Palmer, 745-9678

Aleen Smith, Anchorage, 272-1500

Jim Stanley, Anchorage, 276-4979

Combined Second & Fourth Judicial Districts
Gail Ballou, Fairbanks, 456-6632

Paul Eaglin, Fairbanks, 474-7259

Gary Foster, Fairbanks, 458-8083

Apple® Macintosh® and DOS

using West’s Alaska Digest CD-ROM
Edition. Key Numbers allow you
to search by legal concept and
point of law—not just words.
Key Number searching gives
you more hils and better
search resulls. ‘

You can “jump” (hypertext)
from level to level: from the
Topic List... to the Key
Number outline of a topic... \}
to a specific Key Number and
the paragraphs classified under

CD-ROM Libraries™.

and federal case law!

© 1995 West Publishing

AVAILABLE: for Windows",

Find on-point cases faster and more easily

=

it... to full-text cases on other West

West's Alaska Digest CD-ROM Edition.
Your electronic index to Alaska siate

Introducing
West’s® Alaska Digest
CD-ROM Edition’

ALSO AVAILABLE ON WEST
. CD-ROM LIBRARIES:

R\ Alaska Reporter™ and West's®

WEsT's” ALaska Dicest \ Alaska Statutes”
CD-ROM EDITION™ USCA®

\ West's® CFR

Federal Case Law

B West's Legal Directory™
- West's® Ninth

Circuit Reporter™

o & West's” Federal District Court
WEST PUBLISHING COMPANY [ﬂﬂ ; Reporter"'— Ninth Circuit

s FOR COMPLETE DETAILS
— CALL 1-800-723-7660,

WEST

CD-ROM
LIBRARIES™

e,

West. An American company serving the legal world,

6-9265-1/8-95 {583048




Page 6 » The Alaska Bar Rag — September-October, 1995

Death and the sole practitioner;

You cannot take your case files with you

By Rosert W. MarTiN, JR.

Lawyers spend a great deal of
their time planning for the deaths of
their clients and making sure that
their clients’ “affairs” will be in or-
der. Wills, living trusts and buy/sell
agreements are the tools of the trade
for most general practitioners and
business lawyers and especially for
sole practitioners. Although perhaps
more and more attorneys are prov-
ing false the old adage about lawyers
having wills for everyone but them-
selves, empirical evidence clearly
suggests that sole practitioners very
often forget about their obligations
to their clients that continue despite
the death of the sole practitioner.

For those of you who thought you
might finally be rid of those clients as
well as the oversight of the State
Ethics Committee when you die, con-
sider the following statement in
American Bar Association Formal
Opinion 92-369 (December 7, 1992):
“ ...Sanctioning of lawyers who had
inadequately prepared to protect
their clients in the event of their

death would tend to dissuade future
acts by other lawyers, and it would
help to restore public confidence in
the Bar." You can ponder what the
ABA or any other Bar organizations
could possibly do to you after your
death, but take solace from the fact
that footnote 7 to that opinion states
“...0bviously, sanctions would have
no deterrent effect on deceased law-
yers. The ABA has either a sense of
humor, or a “zero tolerance” policy;
you be the judge.

Leaving all the kidding aside, this
is a serious issue. When an attorney
dies, his or her family will be grief-
stricken, and if that attorney is a sole
practitioner, the family may be de-
prived of its source of income. This is
especially so if the death is unex-
pected, and the attorney is engaged
in the active practice of law at the
time of his or her death. The family
will be justifiably concerned about its
personal well-being and, perhaps, feel
no loyalty or obligation to the de-
ceased attorney’s clients. Many of us
can relate to this from personal expe-

rience. There will be an immediate
reaction among the non-lawyer mem-
bers of the family to clean out the
office and, perhaps, dispose of many
files that may be of great importance
to that attorney’s clients. It is un-
questionably one of the major respon-
sibilities of a sole practitioner to pro-
vide for the well being of his or her
clients upon that attorneys death—
including the proper care and trans-
fer of client files.

The problem is, as the ABA quite
forthrightly admits, there is no spe-
cific rule of ethics on this particular
issue. Moreover, once the attorney is
dead and has failed to take action to
protect clients, there is obviously
nothing that the Bar ethics panels
can dotodiscipline thatlawyer. There
may, however, be civil liability for
the estate of the attorney in that
circumstance, and if pleas of profes-
sionalism and professional responsi-
bility do not prevail to make you take
action, such civil liability potential
should be considered.

What Should You Do In Order To

Protect Clients In The Event Of Your
Death Or Disability?

The answer is quite clear; you
need to have a pre-existing arrange-
ment with another attorney who can
step in and take certain immediate
actions to protect the interests of
your client. As the ABA states in
Formal Opinion 92-369:

...although there is no specifically
applicable requirement ofthe Rules of Eth-
ics, it is fairly to be inferred from the perti-
nent rules that lawyers should make ar-
rangements for their client files to be main-
tained in the event of their own death. Such
a plan should, at a minimum, include the
designation of another lawyer who would
have the authority to look over the sole
practitioner’s files and make determina-
tions as to which files needed immediate
attention, and provide for notification tothe
sole practitioner’s clients of their lawyer’s
death.

In an accompanying footnote, the
ABA addresses another important
aspect of the whole problem - client
confidentiality:

Although the designation of another law-

yer to assume responsibility for a deceased

lawyer’s client files would seem to raise

issues of client confidentiality, in that a

lawyer outside the lawyer-client relation-

ship would have access to confidential client
information, it is reasonable to read Rule

1.6 as authorizing such disclosure. Model

Rule of Professional Conduct 1.6(a)(“alaw-

yer shall not reveal information relating to

representation of a client... except for dis-
closures that are implied authorized in or-
der to carry out the representation”). Rea-
sonable clients would likely not object to,
but rather approve of, efforts to insure that

their interests are safeguarded. Id at n.8.

When one thinks about it, this
issue is not dissimilar from the issue
that is raised when a sole practitio-
ner retires, becomes ill or has per-
sonal problems. See e.g. Committee
on Legal Ethics of West Virginia
State Bar v Smith, 194 S.E. 2nd 665

continued on page 16

Local lawyer elected

to-national position

The National Lesbian and Gay
Law Association (NLGLA)has elected
a local Anchorage attorney to be its
national co-chair for 1995- 96. Allison
Mendel, a partner in the law firm of
Mendel & Huntington, will share the
chairmanship with Jay Novick, a
prosecuting attorney from Miami,
Florida.

The NLGLA is the only national
bar association for lesbian, gay, bi-
sexual and transgender lawyers and
legal workers, and holds affiliate sta-
tus in the ABA House of Delegates.
With a national membership of® some
four hundred lawyers, the
Association’s most well-known activ-
ity is the biannual Lavender Law
conference, which provides continu-
ing legal education on a whole range
of topics of interest to lesbian, gay,
bisexual and transgender lawyers,
as well as to those who serve gay and
lesbian clients. The next conference
is scheduled to be held in October
1996, in New Orleans.

In addition to hosting the confer-
ence, the Association submits amicus
briefs in cases of interest to its con-
stituents, provides a source of net-
works and referrals for members,
promotes judicial education and ju-
dicial selection, and pursues a host of
other projects of interest to its mem-
bers. Currently, NLGLA is submit-
ting an amicus brief to the Alaska
Supreme Court in Tumeo v. Univer-
sity of Alaska, the pending case in-
volving health benefits for unmar-
ried partners of University employ-
ees.



Getting Together

Paralegalism and ADR
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Have you noticed that newly
trained paralegals are getting jobs
these days before the younglawyers?

The slump in the Alaska legal
market after the end of the bulk of
the oil spill litigation hit both seg-
ments of the legal market hard.
Paralegals and associate attorneys
in substantial numbers were both
looking for work after the major spill
trials ended. Individuals from both
segments of the legal industry left
the field, or relocated outside of
Alaska.

But recently an interesting phe-
nomenon has been occurring.
Paralegals are finding full time work
again, with good employers. Yet
many good attorneys are still finding
nothing but part time contract legal
work. What is happening here, any-
way?

Twenty five years ago, when I
began practicing law, no one had
ever heard of the word “paralegal.”
To be sure, there were many indi-
viduals who were performing jobs
which today would be called parale-
gal work, but they went under
different names. They were called
legal secretaries or legal clerks or
perhaps legal investigators. They
were exclusively trained on thejobin
how to perform their legal duties. No
special schools existed to teach them

Today, there are over 200 schools
in the United States approved by the
American Bar Association Commit-
tee on Paralegal Education, together
with a myriad of non-ABA approved
schools turning out paralegals. In-
creasingly law firms of all kinds and
sizes - from the largest firms in the
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#48 October 26 Off the Record - Juneau (NV) Juneau
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#44 November 3 Fast Track CLE Hotel Captain Cook
cles TBA Anchorage

#31 November 9 Fraudulent Conveyances Hotel Captain Cook
cles TBA Anchorage

#35 November 30  Affordable Housing Hotel Captain Cook
cles TBA Anchorage

#19 December 1 Off the Record (NV) Hotel Captain Cook

Settlement Conferences

country to sole practitioners, from
private firms to corporate legal de-
partments to government offices —
are recognizing the value, efficiency,
and cost-effectiveness of paralegals.
Paralegals are less expensive, more
stable, and generally enjoy theirwork
better than do associate lawyers.

As those of you who read this
column know, I believe that a con-
sciousness shiftis engulfing the globe.
People all over the world, in all dif-
ferent disciplines, are starting to look
at the world differently. This new
consciousnessis breaking outin fields
as diverse as the wellness movement
in medicine, quantum physics, re-
engineering of the corporate world,
method acting, and chaos theory in
mathematics.

In the legal world I have pointed
to the alternate dispute resolution
(ADR)movementasleading the way.
I have recently come to realize, how-
ever, that the paralegalism
movement led the way long before
most of us had even heard of ADR.

1995 CLE Calcndar |

Hotel Captain Cook

Anchorage

Anchorage

Hotel Captain Cook

Anchorage

My current hope is that ADR will
progress as far in the next 20 years
as paralegalism has in the past 20.

What are the parallels between
these two separate fields of (parale-
galism and ADR) that are changing
the practice oflaw? There are many,
including the following:

e Both paralegalism and ADR
emphasize a team or collaborative
approach to resolving client prob-
lems, rather than relying on
individual champions for a client’s
cause, as was previously the pat-
tern in the legal profession.

® A major impetus for both the
paralegalism and ADR movements
was the escalation of legal costs to
clients. Many clients simply cannot
afford traditional legal services. The
use of paralegals and ADR have
been seen as cost effective alterna-
tives.

¢ The use of both paralegals and
ADR methods have been shown to
be profitable to law firms. Clients
satisfaction levels have been high
with both, and client satisfaction is
the life-blood of any firm. As profit
centers, paralegals have consis-
tently been found to be as or more
profitable than young associates.
They are also easier to manage,
without rapid turnover or squab-
bling on the partnership ladder.
Similarly, many larger firms are
now adding ADR departments in
responsetoincreasingclient demand

for such services and their profitabil-
ity.

® Both began as unregulated fields,
but regulation and certification are
becoming more widespread. The para-
legalism movement has recently
passed a milestone, as the National
Federation of Paralegal Associations
has changed its position on certifica-
tionandisin the process ofintroducing
its own voluntary certification exam.
The Academy of Family Mediators is
also proposing voluntary certification
of mediators, while many states are
now regulating ADR neutrals in one
manner or another.

® Both fields have exploded in re-
cent years. The field of paralegalism
hasbeen projected by the United States
Department of Labor, Bureau of labor
Statistics to be one of the five fastest
growing occupations in the U.S. La-
bor market between the years 1988
and 2000 (along with radiologic tech-
nicians and data processing equipment
repairers) The Academy of Family
Mediators and the Society of Profes-
sionals in Dispute resolution have
been two of the fastest growing pro-
fessional organizations in the world
over the past 10 years.

After 25 years of development, the
paralegalism movement has become a
mature and well recognized force in
the legal community. Paralegals have
become a regular and valued part of
our lives in the legal profession.

I predict that even more exciting
things are in store for the legal field in
the next 25 years. ADR, especially in
its more collaborative forms such as
mediation, will not only become as
much a part of the legal profession by
then as paralegals are now, but will
actually transform the practice oflaw.
Through ADR, the legal profession
will become gentler and kinder, at the
same time that it will become more
efficient and effective in resolving cli-
ent disputes.
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Lawyers in Sports Briefs

The softball squad from LeGros,
Buchanan & Paul, in only their first
season of competition in the Anchor-
age Lawyer League, took home this
year's championship trophy with a 5-
4 victory over the Court Avengers.
With an impressive string of victo-
ries late in the year, the team's mo-
mentum soared going into the play-
offs. They needed all the momentum
they could get in their first playoff

breakers. Down six runs early in the
game, LeGros' Karen Warne led off
the seventh inning with a base hit
and the run was on. LeGros scored
five runs in the last two innings to
take the game. Led by Laura Farley
and ValHankins, LeGros' come-from-
behind victories over U.S. Probation
and Gorton & Oberly put them into
the championship game.

Once there, however, they found

ing to be easy. Stacked with a potent
offense, Softball Commissioner Jeff
Moeller's team, the Court Avengers,
jumped to an early lead against
LeGros, but timely hitting and de-
fense, LeGros' savior all season, came
totheirrescue again. LeGros chipped
away at the Avengers' lead while
shutting down their offense. A dra-
matic two-run homer late in the game
gave the title to LeGros. With most of

the squad returning for another sea-

son, this team from LeGros mayneed

to enlarge their trophy case.
--Karen Warne

encounter against Eschbacher'sLaw- taking the trophy home was not go-

Sharyn Campbell disbarred;

John McGee placed on interim suspension

The Alaska Supreme Court on June 15, 1995 ordered Anchorage attorney
Sharyn Campbell disbarred. The discipline followed Campbell’s 1992 federal
conviction for credit union fraud. The fraud occurred in 1986, when Campbell
obtained aloan commitment and funds after submitting a false application tothe
Alaska Teamsters Federal Credit Union, which she served as legal counsel.
After Campbell’s conviction the Supreme Court placed her on interim suspen-
sion pending the outcome of appeals, which were unsuccessful. She remained
suspended until disbarred. A stipulation between Campbell and Bar Counsel,
approved by the Supreme Court, provides that the disbarment is effective as of
February 14, 1992, when the interim suspension order was issued. Campbell
gﬂl be eligible to apply for reinstatement to practice law five years from that

ate.

The Alaska Supreme Court on July 26, 1995 issued an order placing former
Anchorage attorney John F. McGee on interim suspension. The court approved
a stipulation between McGee and Bar Counsel in which McGee acknowledged
that he had abandoned his practice and had misappropriated client funds.
MecGee will remain on interim suspension pending further investigation by Bar
Counsel and disciplinary proceedings to determine a permanent sanction.

John M. Talley Reinstated
In the reinstatement matter involving John M. Talley, May 26, 1995
IT IS ORDERED: The petition for reinstatement is GRANTED. John M. Talley

is reinstated to the active practice of law subject to a 2-year probation under the following
conditions:

1. The probation shall begin only when Mr. Talley begins the practice of law;

2. It shall include close supervision by 4 member of the Alaska Bar who is approved for this
supervisory role by the Disciplinary Board,

3. Mr. Talley is prohibited from engaging in any sole practice of law during the probation;

4. During the probation, he shall participate in at least 20 hours of CLE that is approved by the
Alaska Bar Association.

Entered by direction of the court at Anchorage on May 26, 1995. Effective date June 30, 1995.
--ABA File No. 1994R001; Supreme Court NO. $-4420

NOTICE OF PROPOSED AVAILABILITY OF COMPETITIVE
GRANT FUNDS
Under an Appropriation Bill passed by the U.S. House of Representatives, Legal
Service Corporation (LSC) grants would only be made on an competitive basis for 1996.
The Senate has not yet acted and, until final Congressional action late this Fall, the
amount of funds available and the date of terms of their availability will not be known.
LCS s providing anticipatory notice of the possible availability of competitive grant
funds to provide civil legal services to eligible clients during calendar year 1996. If

competition goes forward, LSC expects that a Request for Proposal will be available
on or about September 15, 1995. For information contact:

ADDRESS: Legal Services Corporation,
Office of Program Services/Competitive Grants
750 First Street, N.E., 11th Floor
Washington, D.C. 20002-4250

PHONE: (202) 336-8900

FAX; (202) 336-8959

INTERNET: URL: http://iwww.lsc.gov/

HANDSNET: HN3555

LSC BBS: (202) 336-8950

REPRESENTING WEST HAWAIl |
SUCCESSFULLY FOR 25 YEARS

Particularly in Real Estate, Family Law & Probate Matters

We are very pleased to provide the services of
GARY VANCIL
formerly Assistant Attorney General, State of Alaska
and in private practice in Alaska for many years.

(808) 329-3551

Hualalai Center, P.O.Box 1837, Kailua-Kona, Hawaii 96745

MARK Van PERNIS

GARY W. VANCIL

DAVID E. SMITH

WILLIAM |. ZIMMERMAN

ATTORNEYS AT LAW

A LAW CORPORATION

=

SMITH &VANCIL

14 law firms honored
for campaign leadership

United Way of Anchorage has honored 14 law firms for leadership roles
in the 1994-95 United Way Campaign. The honor roll included: Atkinson,
Conway & Gagnon; Bankston & McCollum, P.C.; Bogle & Gates; Eide &
Miller; Foley & Foley; Hoge & Lekisch Hughes, Thorsness, Gantz Powell &
Brundin; McNall & Associates; Partnow Sharrock & Tindall; Perkins Cole;
Preston Gates & Ellis; Routh & Crabtree; Stone, Waller, Jenicek, Brown &
Gibbs; Young, Sanders & Feldman

The Anchorage legal community has donated more than $200,000 to United
Way campaigns since 1990. At least 19 attorneys serve on United Way boards
and serve on United Way boards and several participate in the United way
campaign cabinet and volunteer agency review process.

PROPOSED AMENDMENTS TO BAR RULE 12
RELATING TO THE APPOINTMENT, SELECTION,
AND ASSIGNMENT OF
AREA DIVISION MEMBERS
Publication approved by the Board on 8-25-95
Member comments requested.
Rule 12. Area Discipline Divisions and Hearing Committees.
(a) Appointment of Area Division Members.

Members of Area Discipline Divisions (hereinafter “Area
Divisions”) will be appointed by the [PRESIDENT, SUBJECT TO
RATIFICATION BY THE BOARD] Court under the procedure set
out in this rule. One Area Division will be established in each
area defined in Rule 9(d). Each Area Division will consist of

(1) not less than six members in good standing of the Bar, each of
whom maintains an office for the practice of law within the area of
disciplinary jurisdiction for which he or she is appointed; and

(2) not less than three non-attorney members of the public (here-
inafter “public member”), each of whom resides in the area of
disciplinary jurisdiction for which he or she is appointed, is a United
States Citizen, is at least 25 years of age, and is aresident of the State
of Alaska.

Area Division members will each serve a [THREE] four year term,
with each term to commence July 1 and expire on June 30th of the
[THIRD] fourth year. No member will serve for more than two
consecutive terms. A member whose term has expired prior to the
disposition of a disciplinary or disability matter to which he or she
has been assigned will continue to serve until the conclusion and
disposition of that matter. This continued service will not prevent
immediate appointment of his or her successor. A member who has
served two consecutive terms may be reappointed after the expira-
tion of one year.

By May 15 of each year, the Board will send the Court lists of
proposed Area Division members meeting these qualifications to-
gether with their resumes in the following categories: I) members of
the Bar with ten years or more of active practice; 2) members of the
Bar with less than ten years of active practice; and, 3) non-attorney
members. The Court will appoint the members of the Area Discipline
Divisions from these lists.

o e @
(d) Failure to Perform.

The [PRESIDENT] Court has the power to remove an Area
Division member for good cause. The [PRESIDENT] Court will
appoint, [SUBJECT TO RATIFICATION BY THE BOARD], a re-
placement attorney or public member to serve the balance of the term
of the removed member.

® o0
(e) Assignment of Hearing Committee Members.

The Director will select and assign members of an Area Division
to a Hearing Committee of not less than two attorney members, one
of whom will have 10 years or more of active practice and the other
less than 10 years of active practice, and one public member. In
addition, the Director will appoint an attorney member with 10 years
or more of active practice as chair of the Hearing Committee.

® o0
(k) Procedure for Selection and Assignment of Area Division
Members by the Director.

The Director will select and assign Area Division, Members as
required by this rule from a roster of the members appointed by the
Court. If a member is declines to serve an assignment, the Director
shall select the next member in order and place the declining member
in line for the next assignment. The Director may request that the
Court delete a member from the roster if that member declines
assignments on two consecutive occasions.
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At the Board of Governors meet-
ing on August 24 &, 25, 1995, the
Board of Governors took the follow-
ing action:

® Held a planning session and set
goals for the upcoming year;

* Adopted a stipulation for disbar-
ment;

* Approved four reciprocity appli-
cants for admission;

¢ Voted to publish an amendment
to Bar Rule 5 to reflect the admis-

sions requirement that an applicant
has read the Rules of Professional
Conduct;

® Approved a Rule 43 Waiver to
allow Jody Davis to work at ALSC for
up to two years;

® Reviewed the law clerk study
rule and asked the director to write
to the supreme court that they had
no objections to the status quo;

¢ Approved a stipulation for pub-
lic censure;

Proposed new section 5 to article III of the bylaws of the Alaska
Bar Association relating to compliance with

Keller v State Bar of California

Approved for Publication at August 24-24, 1995 Board Meeting
Section 5. Dues Expenditure Policy; ObJectmn(s) to Expenditure(s).
(a) Board Policy Concerning Expenditure of Dues.

(b)

(c)

(d)

(e)

It is the general policy of the Board to restrict the disbursement of
dues to expenditures necessarily or reasonably incurred for the pur-
pose of regulating the legal profession in Alaska or improving the
quality of legal services available to the people of Alaska. These
expenditures are considered “chargeable” within the meaning of Keller
v. State Bar of California, 496 U.S. 1, 110 L.Ed.2d 1, 110 S.Ct. 2228
(1990). To the extent that any member objects to the disbursement of
dues for reason that the member believes the expenditure to be

“nonchargeable”, the member must file an objection as provided in
subparagraphs (d) and (e).

However, the Board, upon a vote of three quarters of the members
of the full Board, may approve the disbursement of dues for expendi-
tures which are considered ‘nonchargeable” within the meaning of
Keller v. State Bar of California. If the Board disburses funds for
“nonchargeable” expenditures, notice of the expenditure(s) shall be
given in the official publication of the Bar and a member may request,
in writing to the Executive Director, an appropriate dues refund within
sixty (60) days of such notice. The dues refund, which shall be deter-
mined by the Board, shall be limited to that pro-rata amount of a
member’s dues reasonably related to any costs actually incurred with
regard to the “nonchargeable” activity. To the extent that any member
objects to the determination of the amount of the expenditure, the
member must proceed under subparagraph (e).

Publication of Annual Budget.

Following approval by the Board, the annual budget of the Bar
shall be published in the official publication of the Bar, and shall
otherwise be distributed to ensure notice to all dues-paying members.
In addition, copies of the approved annual budget shall be available to
members upon request.

Information in Dues Notices.

Dues notices sent to members shall reference: (1) the publication
of the annual budget of the Bar in the official publication of the Bar and
advise members that they may obtain a copy of the budget upon
request, and (2) that members may review the approved minutes of the
Board at the Bar office and obtain a copy of the approved minutes upon
request.

Time for Filing Objection(s).

A member’s objection to the expenditure of dues by the Board must
be received by the Executive Director or postmarked within sixty (60)
days of the publication of the Board action in the official publication of
the Bar.

Arbitration of Objection(s) to Expenditure(s).

Upon receipt of a timely objection to an expenditure, the President
of the Board shall appoint a hearing master to consider the objection,
utilizing the procedures provided in Bar Rule 7. All objections to
expenditure(s) shall be consolidated in a single proceeding, where
possible. The Bar shall have the burden of proving by a preponderance
of the evidence that the expenditure(s) objected to are “chargeable.”

In addition, the President shall direct the Executive Director to
determine the amount of the expenditure(s) reasonably in dispute
involving the objecting member(s) and shall order that amount to be
heldin an interest-bearing escrow account pending final determination
by the Board, or if appealed, by the Alaska Supreme Court.

If the hearing master determines that an objection to an expendi-
ture has been frivolously made, the hearing master may assess costs

* Approved a stipulation for a six
month suspension, with six months
suspended, on the condition that if
the respondent attorney engaged in
any neglect of client interests, that
the six month suspension would be
imposed;

¢ Reviewed the minority appli-
cant tutoring program and, due to
lack of participation, voted to sus-
pend the program, and write to the
tutors who had volunteered, thank-
ing them and asking if they would
participate in the regular tutoring
program;

e Heard a presentation by the
Executive Director on the status of
the data software conversion;

¢ Adopted standards for CLE pro-
grams;

* Suggested that section chairs
and local bar presidents be invited
back to future Board of Governors
meetings;

® Accepted reciprocal discipline
for Stephen Cramer, based on disci-
pline imposed in Washington;

¢ Approved a stipulation for a pri-
vate reprimand,;

. ® Voted to send proposed amend-
ments to Bar Rule 33.3 on the unau-
thorized practice of law to the su-
preme court, along with drafts and
comments received;

® Approved the status change re-
quests of Jayne Marsh Gilbert and
James Morgan to transfer from inac-
tive to active status;

® Asked that Bar Foundation presi-
dent Mary Hughes be invited to the
next Board meeting;

® Approved the minutes of the

May Board of Governors meeting;

® Voted to publish Bar Rule 12,
relating to the appointment of hear-
ing panel members, in the Bar Rag.

® Voted to send Rules 40 (d) &, (e),
relating to fee arbitrations, to the
supreme court;

¢ Reviewed the ABA retirement
plan and took no action;

* Reviewed a request for support
to attend a conference and asked the
Executive Director to write denying
the request, that it was not in the
budget;

® Reviewed the office policy re-
garding what could be included in
Bar Association mailings atno charge
and agreed to continue limiting in-
clusions tomailings from the court or
its committees or task forces;

¢ Discussed the advisory vote from
the annual business meeting regard-
ing a reduction in bar dues for mem-
bers who devote more than 400 hours
annually to pro bono work, and sent
this issue to the Pro Bono Service
Committee;

¢ Voted to publish an amendment .
to Article ITT of the Bylaws relating to
compliance with Keller v. State Bar
of California, relating to objections to
expenditures of bar dues;

¢ Met with John Hoffer, chair of
the Tax Law Section, and clarified
the board’s policy on representing
the view of the section or the bar, and
directed that a letter be sent to all
Section chairs;

® Directed that the malpractice
insurance disclosure rule be on the
October agenda.

We’ll See You In
| . Court!

.;\:

Get the proven advaiitage - —

associated with the proceeding against the member(s) filing the frivo- ”"\The system.is easy-to-use. The =
1 bjection! . ..thousands of lawyers are using inVzn support team will have
ous objection(s). :
- today. 5.3 billion dollars was = you using Trial-Link Express :
NOTICE . awarded;n a Sl“}nge kcase with ™ within-heurs, even if you’ve
[ - e
The Bankruptcy Reform Act of 1994 (Pub. Law 103-394), mandates the : thjenl;so;s(‘)wﬂ"l}:ll?e"al:ll:a to visualize “?ﬁz:;iigéoﬁp&)tsa will be e
increasein compensation for achapter 7trustee and requires the development your presentation as documents_ your best investment this year!
of a method for raising the funds sufficient to cover the increase. The come to life on multiple "o order-Trial Link Express, ;
Committee on the Administration ofthe Bankruptcy Systemproposedandthe | ke.  monitors throughout the call (907) 562-1906. i

Judicial Conference of the United States agreed to increase the fee payable at
the commencement of a chapter 7 case from $160 to $175 to cover the
compensation increase. In addition, a $15 fee will be payable to the Clerk at
the time a case is converted from a chapter 12 or 13 case to a chapter 7 case.

Theincreases will take place on October 22, 1995, and will apply to chapter

courtroom. . ..
Documents, video, color
photos, slides, and arniimations
can be presented; and specific
" areas of the evidence can be

F
B

7 casesfiled on or after that date and to cases converted to chapter 7 on or after h;i‘::_‘%:ﬁg :::“ﬁ;as::g sm;u ific g:;ﬂ:;:' %
that date, regardless of when they were originally filed. Any questions can be £ [emmtg. P P he W

directed to Wayne W. Wolfe, Clerk of Court, at United States Bankruptcy
Court, District of Alaska, 605 West Fourth Avenue, Suite 138, Anchorage, AK :
99501-2296. =

o
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Are you ready for Windows 95?

By: JoserH L. KasHi, MS JD

Well, it’s been about a month since
Windows 95 shipped and we were
treated to the phenomenal spectacle
of peopleliningup at midnight to buy
the first, not entirely debugged, ver-
sion of a personal computer operat-
ing system. The software product
launch of the century has been pro-
moted more heavily than toothpaste
and sliced bread, and probably sold
more product on August 24, 1995
than any other consumer product,
except maybe Big Macs.

Once the hype is over, though, the

pin SIMM memory rather than the
new 72 pin SIMM memory that’s
been widely used since mid-1994.
If you’re simply low on RAM
memory and your system board has
enough empty memory slots, then
you should be able to increase RAM
for about $50 per megabyte. You'll
find a useful speed improvement

question remains: “Are youready for &

Windows 957”

Although the gist of this column
may sound anti-Windows 95, I don’t
actually feel that way. Windows 95
in some ways is a significant im-
provement upon windows 3.1 but
there are many hidden costs and
potential problems of which you
should be aware before installing
Windows 95 on every computer in
your office. Test this new operating
system carefully on a single com-
puter before making a premature,
sweeping implementation across your
entire office.

Many computer retailers and sys-
tem integrators would have you be-
lieve that purchasing this product is
no-brainer and that, of course, you
should have it right away. There are
some vested interests behind these
predictions, though. Reading the com-
puter reseller press, it’s clear that
computer resellers anticipate that
Windows 95 will fuel the computer
sales boom of the decade, leading to
perhaps $10 billion in new hardware
sales. System integrators look for-
ward to the delicious and expensive
complexity of integrating Windows
95 into a business office, as opposed
to a consumer’s home computer.
What are the likely costs of
upgrading?

In the first instance, it should be
clear that windows 95 is a very de-
manding operating system. Although
the product physically can run with
only 4 megabytes RAM on an old 386
SX-20 computer, you’ll become caf-
feine addicted from all of the coffee
breaks you take while waiting for
that system to do anything.

Based on my experiences with both
beta versions and the final release,
as confirmed by widespread press
reports, Windows 95 requires a mini-
mum 0f486-66 system with 12 mega-
bytes RAM and at least 80 free mega-
bytes of hard disk space in order to
load the entire system and run.it

efficiently. Plan on 16 megabytes

RAM for optimum performance.
Owning a Pentium doesn’t hurt, ei-
ther.

Realistically, all 386 computers
will be inadequate for Windows 95.
Most of your older 486s with 150 to
250 megabyte hard disks, 8 mega-
bytes of RAM and 486-33 or slower
CPUs just won’t run Windows 95
satisfactorily.

As a practical matter, you are bet-
ter off replacing a 386 or slow 486
system with a 90 megahertz or faster
Pentium and 16 megabytes RAM.
The cost of partially upgrading an
older system is so close to that of a
new, faster computer that a major
upgrade often doesn’t make economic
sense. Thisis particularly true where
your system board uses the older 30

moving from 8 megabytes RAM to 16
megabytes RAM in almost any 486
system. Upgrading your hard disk to
a 540 MB system should cost about
$250 or so for the hardware plus any
third party installation fees. Remem-
ber to carefully back up your hard
disk. After installing the new, large
hard disk, restore your backup to the
new drive and then run the upgrade
version of Windows 95. If you need to
do much more than these basic up-
grades, it’s more cost-effective to buy
a new computer.

Thus, for our first upgrade cost,
those of you unlucky enough to have
less capable older systems should
plan on buying a new mid-speed
Pentium system with 16 megabytes
RAM and a big, fast enhanced IDE
hard disk. You'll need it to run this
$90 shrink-wrapped program with
dispatch.

There are some other costs. In the
firstinstance, windows 95 won’t work
properly with existing Windows 3.1
anti-virus programs, disk mainte-
nance programs or utilities like
Norton Utilities. Plan on buying new
programs specific to Windows 95.
You will need to be particularly care-
ful about any disk utilities, because
older versions may corrupt the hard
disk data. $150 to $200 should take
care of your anti-virus, disk utility
and general utility program updates.

One of the major advantages
claimed for Windows 95 is the so-
called “Plug and Play” automaticrec-
ognition of the hardware installed in
your computer. If your new system
already comes with Windows 95 pre-
installed, then you’ll probably not
even care about hardware installa-
tion issues. However, if you are at-
tempting to install Windows 95 on an
older system, Plug and Play may not
work if your system BIOS does not
support these features or if your ex-
pansion cards are not Plug and Play

compatible. At aminimum, youmight
need to obtain a BIOSupgrade, whose
installation is probably beyond the
ability of the casual user. You should
check with your dealer or system
manufacturer about your computer’s
Plug and Play capabilities.

The major advantage claimed for
Windows 95 is that its 32 bit operat-

potential

of your
personal
computer

ing system runs programs faster and
allows you to run several programs
at once. Running several programs
simultaneously is called multi-task-
ing. OS/2, a direct competitor to Win-
dows 95 in the 32 bit operating sys-
tem market, multi-tasks DOS and
Windows programs quite efficiently
in an 8 to 16 megabyte computer.
Unfortunately, the Windows 95
memory management design com-
promise reduces its multi-tasking
efficiency with existing programs.
Multi-tasking will be significantly
more effective with Windows 95 if
you use only 32 bit Windows 95 appli-
cation programs. If you are already
using MicroSoft Office, you will find
some advantages in buying the Win-
dows 95 version. By all reports, ithas
some nice new features and multi-
tasks more effectively than the cur-
rent Windows 3.1 version of Office.
Plan on spending about $300 for the
Windows 95 office upgrade when all
components become available in a
true Windows 95 version.
Suppose you are on a network?
This can be a problem. One of the
major claims of Windows 95 is that it
automatically detects the hardware
in your computer system and sets it
self up properly, and generally it
does. Plug and play network instal-
lation works smoothly and wellifyou
are using a few well-known brands of
network cards. There are many other
good, less expensive, commonly used
network cards. Unfortunately, Win-
dows 95 doesn’t always recognize
such network cards properly or set
itself up correctly, in my experience.

If that occurs, you'll have a bit of a

mess on your hands.

At a minimum, you'll need to call
a system integrator to help you
straighten out this problem whose
solution is not entirely obvious. More
likely, you'll need to reinstall Win-
dows 95. However, the Windows 95

upgrade installs on top of Windows
3.1 and DOS and you may have diffi-
culty uninstalling Windows 95 and
reverting to DOS/Windows 3.1 in the
event of incompatibilities.

The Windows 95 interfaceisrather
different than existing Windows 3.1.
Some claim it is more intuitive, but
that’s a matter of taste. What'’s clear,
however, is that you'll have to spend
a fair bit of time and money retrain-
ing your staff to this new interface.
Plan on a few hours oflost productiv-
ity, at aminimum, for each employee,
and for whoever must teach the em-
ployee the new program.

Plan on another hour and ahalfor
so to install each copy of Windows 95
that installs without problem. Plan
onalot moreifsomethinggoeswrong.
Larger network offices can install
Windows 95 from the network, sub-
stantially reducing total installation
and configuration time while pro-
moting substantial conformity across
the office. . Network installation,
though, should be done by an experi-
enced person. Your third party costs
will vary with the number of work-
stations involved, but it will be sig-
nificant.

Backward Compatibility

Windows 95 is software compat-
ible with most DOS and Windows 3.1
programs, although there are poten-
tial problems, at least initially.
WordPerfect 6.x, and Novell’s Per-
fect Office, used by a large percent-
age of law firms, have a problem
when used with Windows 95 thatcan
cause the system to crash, including
a general protection fault when add-
ing to the supplemental spelling dic-
tionary. Be initially cautious about
using long file names with existing
16 bit programs. There are reports
that long file names may cause sys-
tem crashes and data corruption.

Actually, Windows 95 no longer
displays the dreaded GPF message.
GPFs have been renamed out of ex-
istence to something less intimidat-
ing.

Ifyour office uses WordPerfect for
Windows, you have essentially two
choices: Either switch to Microsoft
Word or wait until a Windows 95
version of WordPerfect ships. The
cost in either event will be signifi-
cant. WordPerfect for Windows/Per-
fect Office is on MicroSoft’s list of
partially incompatible programs.

There may be other, more subtle
application program problems. Many
networked Windows 3.1 programs
intended for Novell networks write
directly to the Windows 3.1 network
drivers. For that reason, some such
programs may work only under true
Windows 3.1 and not even with the
highly compatible windows 3.1 code
contained within OS/2 Warp. Poten-
tially incompatible networked pro-
grams include some network backup
programs and some imaging pro-
grams. At a minimum, you’ll need to
first test any networked Windows
3.1 programs on a single Windows 95
workstation to be sure of network
compatibility. New network drivers
from the application program vendor
may help solve this problem.
Aesthetics

There is no question that Win-
dows 95 looks a lot better than Win-
dows 3.1. It is clearly a more visually

continued on page 19
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Congress set to rewire communications landscape
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After last session’s unsuccessful
attempt, it appears that Congres-
sional legislation deregulating the
nation’s $1 trillion communications
industry will land on the President’s
desk this year. The U.S. House and
Senate each passed a landmark bill
before the August recess to overhaul
the 1934-vintage laws governing the
telephone, cable and broadcasting
industries. No small feat, particu-
larly amidst the intense lobbying.

At this writing, House and Senate
conferees are expected to reconcile
differences in their respective bills
and come upwith a compromise pack-
age of reforms. At stake is the blue-
print for the future of the
communications industry; one in
which manyhistorical, command and
control regulatory barriers to broad-
band competition will come tumbling
down,

The challenge for Washington law-
makers is to craft a balanced
deregulatory scheme that
reconfigures the monopoly playing
field for near-term competitive entry
and long-term market discipline. No
small order.

Advances in technology (such as
digitization and broadband capacity)
have been inevitably driving the pro-
vision oftelecommunications services
in a competitive direction for some
time now. Declining costs have been
an ongoing trend of the industry.
Since the antitrust divestiture of
AT&T in 1984, long distance tele-
phone competition has proventobe a
robust success. New and innovative
services have appeared and price
competition has been fierce. But this
is only the tip of the telecom market
iceberg that is coming to shore.

Broader competition in the telecom
industry is currently restricted by
overlapping layers of federal, state
and local statutes and regulations,
as well as by judicial oversight in the
wake of the AT&T breakup. Con-
gressional legislation would break
the logjam and eliminate numerous
barriers that currently preclude lo-
cal telephone companies, long dis-
tance carriers, and cable and broad-
cast TV companies from offering simi-
lar services and competing for one
another’s customers. Proponents
anticipate an explosion of new in-
vestment, services and products in a
modern land rush to compete.

Anticipation of the economic im-
pact of Congressional deregulation is
partly driving the multi-billion dol-
larwave of mergers, acquisitions and
alliances rippling through the indus-
try at large, most recently in the
celebrated Disney purchase of the
Capital Cities/ABC. AT&T previously
purchased McCaw Cellular. In
Alaska, AT&T’s acquisition of
Alascom received final regulatory
approval last August to close that
deal. Most of the regional Bell oper-

A plain-English technology guide for
lawyers and other legal professionals

To assist lawyers and other legal
professionals with the rapidly chang-
ing area of technology, a new re-
source guide — Becoming Computer-
Literate —has been prepared by the
American Bar Association Law Prac-
tice Management Section (LPMS)
Written in non-techie language, the
book includes a short glossary that
explains and defines computer ter-
minology in a clear, straightforward
manner.

Becoming Computer-Literate: A
Plain-English Guide for Lawyers and
Other Legal Professionals, by Carol
Woodbury, provides guidance on the
following topics:

* 10 Reasonsto Become Computer-
Literate

* Rules of the Computer Market-
place

¢ Parts of a Desktop Computer

® Getting the Most From Your PC
Dollar

e Operating Systems

e What's in a Computer File?

e Publications to Check Out Be-
fore You Buy

® Automating a Substantive Area
of Your Practice

¢ CD-ROMs

* Low-End Networking

¢ Online Services

* Questions Everyone Asks at
Some Point

® Getting Used to Handling Elec-
tronic Information

1995, 138 pages, PC: 5110342;

$39.95 (regular); $32.95 (LPM mem-
ber)

To order, write to the American
Bar Association, Publication Orders,
P.O. Box 10892, Chicago, Il1. 60610-
0892; call 312/988-5522; or email or-
ders to: abasvectr@attmail.com

In addition, the LPM Section has
available the following books on tech-
nology: WordPerfect in One Hour for
Lawyers; WordPerfect Shortcuts for
Lawyers; The Computer Glossary;
Telephone and Peripheral Systems
for Lawyers; Fast Forms with Mac-
ros; and The Lawyer’s Guide to the
Internet.

The Law Practice Management
Section is one of the ABA’s largest
sections, with approximately 20,000
members nationwide. The Section
provides education, publications and
leadership opportunities in law office
and personal management.

As the largest publisher within
the ABA. LPMS has over 80 titles in
print. The Section also publishes sev-
eralinterest groupnewsletters, spon-
sors over 20 education programs an-
nually, and publishes a magazine
eight times a year. In addition, the
LPM Section sponsors the annual
TECHSHOW™,

For membership information call
312/988-5619, or check out the “Law
Practice Management Publications
Catalog” onthe ABA’s Website: http:/

/www.abanet.org/.

ating companies (Rbocs) have joint
ventured with movie studios to de-
velop interactive TV programming
for transmission over phone wires,
or wireless cable.

On the wireless front, personal
communications systems (PCS) are
touted asthe next generation of wire-
less technology which will compete
with digital cellular and coaxial cable
for data transmission in local area
networks, as well as voice communi-
cations. Eager bidders spent $7 bil-
lion in the first round of the Federal
Communication Commission’s auc-
tion of PCS spectrum. Successful bid-
der Sprint and its cable partners
(TCI, Cox and Comeast) plan to offer
a ‘triple play’ package of wired and
wireless telephonyservices along with
traditional cable TV across the coun-
try. Another nationwide PCS alli-
ance consists of Baby Bells Nynex,
Bell Atlantic, US West, and Pacific
Telesis spin-off, Airtouch. GCl suec-
cessfully bid for a PCS license in the
Alaska market. .

Under either the Senate hill (S
652) or the House bill (H 1555), the
historical model of regulated mo-
nopoly will be replaced by an open
market in which hitherto distinct
services and isolated providers will
converge. The Rbocs would be
unharnessed to enter the $70 billion
long distance market(and offer video
services) upon some showing that
their respective local monopoly net-
works have been opened up to com-
petitive entry. Conversely, long dis-
tance carriers, as well as cable com-
panies, would gain authority to offer
telephone service in the $90 billion
dollar local exchange. The rates of
most cable companies would be de-
regulated.

Further, the anticipated compro-
mise legislation would allow major
broadcasting corporations to signifi-
cantly increase their ownership con-
centration in the television market.
Similarly, cross ownership restric-
tions on the number of news media
outlets (newspaper, radio and TV)
controlled by a single company in one
market would be relaxed.

Of course, there are differing opin-
ions about the full impact of such
changes. Compromise legislation
could get snarled in partisan bicker-
ing over budget issues. Long dis-

tance carriers, the perceived losers
under the current bills, could snafu
the process. The Democratic Presi-
dent has hinted at a possible veto.

But changes in outdated commu-
nications law are inevitable and nec-
essary. As a result, consumers can
expect an increase in options to meet
their needs for transmitting and re-
ceiving any combination of innova-
tive voice, video and data services.
Prices for some formerly regulated
services may increase while others
will decrease, but overall there should
be a net reduction in cost to users in
a dynamic market.

Providers of telecom services are
gearing up to offer customers one-
stop shopping. The long distance
market will probably be the first to
experience an increase of competi-
tive entrants. Meanwhile, the au-
thority of state regulatory bodies to
govern local rates would diminish as
a result of federal legislative pre-
emption.

The challenge for
Washington lawmakers is
to craft a balanced
deregulatory scheme that
reconfigures the monopoly
playing field for near-term
competitive entry and
long-term market
discipline.

The communications marketplace
is expanding to global dimensions,
even without the Internet phenom-
enon. Just as U.S. companies seek
alliances to build out a national net-
work to offer a medley of services, the
race is on to forge a global footprint.
British Telecom (BT) and AT& T pres-
ently lead the charge. BT already
owns 20 percent of MCI; France
Telecom and Deutsche Telkom re-
cently agreed to purchase 20 percent
of Sprint.

1998 is the deadline set by the
European Union for opening up its
telecom market to competitive entry.
American cable and telecom compa-
nies are already investing and jointly
operating in places as diverse as
England, Singapore, Mexico, Chile
and Eastern Europe. Information
technology and telecommunications
are explosive areas of entrepreneur-
ial activity and economic growth.
Indeed, telecommunications, like
politics, is local - as in a wired, global
village. !

Reprinted with permission of Alaska Busi-
ness Monthly .

American lawyers say computers are
increasingly becoming their expert partners

A recent survey on automation in
smaller law firms is now available
from the American Bar Association’s
Legal Technology Resource Center.

In the survey of nearly 2,000
smaller firms and 2,000 individual
lawyers, 87 percent reported that
they now use a personal computer at
work and that they are poised to
broaden their communications capa-
bilities through electronic mail, on-
line services, CD-ROM technology
and computerized legal research.

According to the survey, computer
usage has increased four percent
since 1994 and nearly 30 percent
since results were first tabulated in
1990. In 1995, eighty-seven percent
reported using a PC (or terminal),
compared to eighty-four percent in
1994 and fifty-nine percent in 1990.

The 1995 Survey of Automation in
Smaller Law Firms was conducted
inJanuary and February 1995 by the
Legal Technology Resource Center,
with the support of MCI Corpora-
tion, Microsoft Corporation,
Shepard’s/McGraw-Hill, Thomson
Professional Publishing, West Pub-
lishing and Xerox Corporation.

To obtain a copy of the “Survey of
Automation in Smaller Law Firms,”
call 312/988-5522 or email orders to:
abasveetr@attmail.com. Cost for the
survey is $125.00 for ABA members
and $250.00 for non-members.

Editor’s Note: Complete results of
the survey are available to the media
free of charge. For interim reports or
to request a full survey report, con-
tact Christine Ward at 312/988-6148
or by email cvward@attmail.com.
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Solid Foundations

IOLTA revenue and expense comparison

During the latter part of August,
as aresult of accumulating financial
information for the Alaska Bar
Foundation's 1994 Annual Report, a
financial comparison of 1993, 1994
and August 1995 IOLTA revenues
and expenses seemed appropriate.
In September, as the Congressional
budget axe lowers itself on Legal
Services Corporation, the compari-
son becomes imperative.

In 1993, Alaska IOLTA Program
interest revenues fell dramatically
to approximately $164,000. Admin-
istrative expenses during 1993 were
$32,000. The result was reduced
IOLTA funding of Alaska programs.
As is reported in the 1994 Annual

Report, Alaska IOLTA Program in-
terest revenues increased to almost

$204,000 in 1994. The increase was
attributable to increased IOLTA
membership and higher interest
rates. Administrative expenses in
1994 were $30,000 although $4,000
was saved on the publication and
distribution of the annual report and
bank fees were $2,000 lower princi-
pally as aresult of the National Bank
of Alaska waiving its IOLTA bank
service fee in mid-1994. However,
increases in summer staffand Alaska
Bar Association accounting services
costs resulted in total expenses simi-
lar to those accrued in 1993.
However, continued fiscal man-
agement is beginning to pay off. As of
August 1995, bank fees are $6, 474--

annualized that's less than $10,000/
year! An overwhelming "thank you"
to National Bank of Alaska, Bank of
America,Denali State Bank and First
Bank for waiving the IOLTA bank
service fees. And the summer staff
expenses totaled less than $1,000!
Coupled with annualized revenues
ofalmost $260,000, the Trusteeswere
abletoincrease the amount of IOLTA
grants in 1995. The Alaska Pro Bono
Program, Anchorage Youth Court,
Catholic Social Services, and Casa's
for Children were recipients.

With interest revenues recover-
ing and expenses at an all-time low,
the Trustees anticipate increased
dollars for IOLTA grant recipientsin
1996. The continuing support of the
members of the Alaska Bar Associa-
tion is appreciated by all Alaskans
who utilize the programs supported
by IOLTA funds. Given the precari-
ous position nationally of funding for
legal services, the Trustees are very
thankful for the dedication of the
members of the Alaska Bar Associa-
tion and are optimistic that IOLTA
funding will continue to fill an ever
growing need.

Navigating the newly charted waters of CHI and AS 21.89.100

continued from page 3

continued to jointly defend ORS in the
underlying suit.
The Right to Independent Counsel

In addressingwhether CHI had aright
toindependent counsel, the supreme court
first noted that when an insurer agrees to
defend, but reserves its rights, three po-
tential conflicts of interest arise between
the insurer and the insured:

First, if the insurer knows that it can later

assertnoncoverage, or it thinks that the loss

which it is defending will not be covered
under the policy, it may only go through the

motion of defending: “It may offer only a

token defense... [I]lt maynot be motivated

to achieve the lowest possible settlement or
in other ways treat the interests of the
insured as its own.” Id. at 289. Second, if
there are several theories of recovery, at
least one of which is not covered under the
policy, the insurer might conduct a defense
in such a manner as to make the likelihood
of a plaintiffs verdict greater under the
uninsured theory. Id. Third, the insurer
might gain access to confidential or privi-
leged information in the process of the
defense which it might laterusetoits advan-

tage in litigation concerning coverage. Id.

at 291. ;

Id. at 1116. (Emphasis added.)

However, thesupreme court madeclear
that the insurer’s and insured’s conflict-
inginterests donot necessarily mean that
appointed counsel and the insured have
conflicting interests. The court held that
conflicts ofinterest could be minimized or
even avoided by treating the insured as
the client:

If appointed counsel makes it clear at the
outset of his engagement that he is going to
be involved only in the defense of the liabil-
ity claim, not in coverage issues, and that his
client is the insured, not the insurer, con-
flicts should be rare.

Id. Thus, an attorney appointed by the
insurer to defend an insured can avoid a
conflict of interest by treating the insured
as the attorney’s client.

However, the supreme court felt that
the potential conflicts of interest between
the insurer and the insured might influ-
ence the appointed counsel’s judgment in
three ways: the insurer might offer a
token defense, the insurer might steer
thelitigation towards an uninsured theory
of recovery, and/or the insurer might be-
come privy to confidential or
privileged information which may later
be used to undermine a coverage defense.

In light of those potential conflicts, the
CHI court held that the insured has an
absoluteright toselect independent coun-
selwhere theinsurer reservesitsrightsto
later raise policy or coverage defenses. Id.
at 1118, 1119.

The Two-Counsel Scheme did not
Satisfy CHI’s Right to Independent
Counsel

The supreme court in CHI further
made clear that the two counsel scheme
which had been in effect, whereby
HTGP&B and von Gemmingen jointly
defended CHI, did not satisfy CHI’s right
to independent counsel because the ap-
pointed counsel would still have access to

information about the insured which could
be used against the insured in the subse-
quent coverage litigation, and the
appointed counsel could still steer the
results to judgment under an uninsured
theory of recovery or, at the very least,
achieve through witness selection, inter-
rogation, and discovery, a Id, at 1119.

The CHI court acknowledged that the
insured could re-litigate the coverage is-
sue in subsequent proceedings, but felt
that testifying under oath in the main
proceeding could freeze in the witnesses’
minds one version of the facts, leaving
very little latitude in the subsequent pro-
ceedings to mold the evidence bearing
upon coverage. Id. at 1120. Thus, the two-
counsel scheme was rejected.

The Insured Has a Unilateral Right
to Select Counsel

Most notably, the supreme court clari-
fied that the insured has a unilateral
right to select independent counsel, with-
out any approvalfromtheinsurer-despite
the insurer’s express right of approval
under the insurance contract. Id. at 1120.
However, the CHI court cautioned that
the insured’s unilateral right to select
independent counsel was limited by the
insured’s implied covenant of good faith
and fair dealing:

In our view, the covenant of good faith and

fair dealing in this context requires that the

insured select an attorney who is, by experi-
ence and training, reasonably thought to be
competent to conduct the defense of the
insured. Such a result, in our view, fairly
balances the interest of the insured — being
defended by competent counsel ofundivided
loyalty —with the interests ofthe insurer —
having the defense of the insured conducted
by competent counsel. The insurer is only
requiredtopay the reasonable cost of the
defense.
Id. at 1121. This language is significant
because it recognizes that an insured has
an equal duty of good faith and fair deal-
ing. In his law review article, “One
Client, One Defense: Revisiting CHI
with the AlaskaRules of Professional
Conduct”, Alaska Law Review, June
1994, Earl Sutherland argues that the
supreme court’s concerns about the con-
flict of interest arising from the insurer’s
reservation of rights are unfounded be-
cause of two levels of protection of the
insured.

Mr. Sutherland noted that an attorney
has an ethical obligation of undivided
loyalty to the insured he is assigned to
represent and that misconduct by the
appointed counsel could seriously preju-
dice the insurer’s rights. If an attorney
does not give his client undivided loyalty,
it could result in a waiver or estoppel of
the insurer’s otherwise valid policy or
coverage defenses, or even result in bad
faith or punitive damages against the
insurer. Alaska Law Review, June 1994
at 1125, 1126.

Thus, Sutherland avers that the ethi-
cal and bad faith liability limitations
provided sufficient protection against the
potential “tokendefense”, “steerage”, and
“leakage” conflicts identified in CHI. Ar-

guably, a third level of protection is avail-
able to the insured in the form of a
negligence action against the assigned
counsel if that counsel’s negligence com-
promises the insured’s insurance rights
(negligent interference with prospective
economic advantage,)

The Legislature’s response to CHI

The Alaska Legislature responded to
the CHI opinion with new legislation
which, for the most part, clarifies the
rights and obligationsoftheinsurerinthe
reservation of rights context. AS
21.89.100(a).

AS 21.89.100(a) reaffirms that the in-
surer must provide independent counsel
to the insured where a conflict of interest
arises, unlessthe insured waives theright
to independent counsel in writing. AS
21.89.100(a), Further, subsection (a) al-
lows an insurance policy to provide a
method of selecting independent counsel
if the provision complies with AS
21.89.100. Id.

Subsection (b) arguably limits the
scope of what constitutes a conflict of
interest. Subsection (b) provides that for
purposes of subsection (a), a claim of
punitive damages; a claim of damages in
excess of the policy limits: and claims or
facts for which the insured denies cover-
age donot constitute a conflict ofinterest.
AS 21.89.100(b).

However, subsection (¢) reaffirms that
the insurer must nevertheless provide
independent counsel to the insurer as
provided under subsection (a) “if the in-
surer reserves the insurer’s rights on an
issue for which coverage is denied.” AS
21.89.100(c). Thus, arguably the subsec-
tions of (a) and (¢) conflict with subsection
(b). AS 21.89.100 has only been effective
since July 1, 1995. Therefore the courts
haveyet to construe and harmonize those
first three subsections.

Subsection (d)is morestraightforward
and defines a minimum level of “compe-
tence for counsel selected by an insured,

as well as the attorney-fee rates that the-

insureris obligated topay. AS 21.89.100(d)
provides as follows:

If the insured selects independent counsel

at the insurer’s expense, the insurer may

require that the independent counsel have
at least four years of experience in civil
litigation, including defense experience in
the general subject area at issue in the
civil action, and malpractice insurance.

Unless otherwise provided in the insurance

policy, the obligation of the insurer to pay

the fee charged by the independent coun-
sel is limited to the rate that is actually
paid by the insurer to an attorney in the

ordinary course of business in defense of a

similar civil action in which the claim

arose or is being defended. A dispute be-
tweenthe insurer and the insured regarding
attorney’s fees that is not resolved by the
insurance policy or this section shall be

resolved by arbitration under AS 09.43.

AS 21.89.100(d) (Emphasis added).

Subsection (e) clarifies the amount of
information that the insurer is entitled to
obtain from independent counsel selected
by the insured. AS 21.89.100(e) entitles

theinsurer toobtain allinformation which
is relevant to the civil action, except for
privileged information.

If the insured selects independent counsel

at the insurer’s expense, the independent

counsel and the insured shall consult with
the insurer on all matters relating to the
civil action and shall disclose to the insurer
in a timely manner all information rel-
evanttothecivil action,exceptinformation
that is privileged and relevant to disputed
coverage. A claim of privilege is subject to
review in the appropriate court. Informa-
tiondisclosed by the independent counsel or
the insured does not waive another party’s
right to assert privilege.

AS 21.89.100(e) (Emphasis added).

Subsection (f) spells out the language
ofinformed consent that theinsurer must
obtain from the insured to effect a waiver
of the insured’s right to select indepen-
dent counsel. Subsection (f) provides a
written statement which the insured must
sign indicating 1) that the insured has
been fully informed of his right to select
independent counsel at the expense of the
insurer;2) that the insured acknowledges
the conflicts of interest that may arise
between an insurer and insured, and 3)
that the insured authorizes the insurer to
select a defense counsel to defend the
insured in the lawsuit. AS 21.89.100(f).
Subsection (f) provides express language
which should be referenced and used
whenever obtaining a waiver from the
insured.

Finally, subsection (g) preserves the
right of the insurer to engage its own
counsel to participate in all aspects of the
civil action against the insured. Subsec-
tion (g) further requires that counsel for
theinsurer and theinsured fully exchange
information consistent with the ethical
and legal obligations to the insured and
the insured’s duty to cooperate under the
terms of the insurance policy. AS
21.89.100(g).

Conclusion

In enacting AS 21.89.100, the legisla-
ture attempted to clarify the insurer’s
rights and obligations when reserving
rights and to assist counsel in navigating
the newly charted waters created by the
CHI decision. However, there appear to
be some ambiguities in the new legisla-
tion.

In particular, subsection (b) explicitly
provides that no conflict of interest exists
where there are claims or facts for which
the insurer denies coverage. In contradis-
tinction, subsection (c) requires that the
insurer provide independent counsel to
the insured if the insurer reserves rights
on an issue for which coverage is denied,
not withstanding subsection (b). This is-
sue may be the grist for future disputes
and awaits judicial guidance .

AS 21.89.100 should be carefully ana-
lyzed by all counsel involved in a
reservation of rights context - just as
carefully as the CHI opinion. For the most
part, AS 21.89.100 clarifies the insurer’s
rights and obligations and should assist
counsel in navigating through reserva-
tions of rights situations. '
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Tales from the Interior
Mountain Moosing (& dogged to the end)

Hunting season generally finds
me trying to locate a new part of the
State in which to hunt. Although
there are always the old standbys,
like the great Chena Hot Springs
“take a number” road hunt, one of the
delights about hunting in Alaska still
is the ability to go out into a remote
part of the world, where there are
only a few crazed hunters.

Last year, 1 decided to go hunting
with my friend and accountant,
Rockne Wilson, who for several years
had extolled to me the virtues of
“mountain hunting.”

Figuring that Rockne being an
accountant was like myself as a law-
yer, in terrible shape, and boring to
boot, I quickly aceepted Rockne’s of-
fer.

Asmatters turned out, Rockne was
an infantry officer in Vietnam, who
currently enjoys three days a week
running and lifting ponderous
weights at the local athletic club.
When we got to our hunting destina-
tion, he announced to me, innocently
enough, “Would you like to take a
short walk?” He then pointed to a
rocky pinnacle located up what ap-
peared to be a short distance on the
side of a mountain. I forgot the gen-
eral rule of mountain hiking which is
that the distance to the obj ective
increases logarithmically in inverse
proportion to your physical condi-
tioning. In my case, what appeared to
be a quarter of a mile walk was, in
reality, a 50-mile marathon.

When we finally reached our view-
point, Rockne asked how I enjoyed
the view. I told him that the swirling
stars were beautiful. The only prob-
lem was that it was the middle of the
day, and Rockne apparently wasn’t
seeing stars like me.

We had brought an all terrain
vehicle, affectionately known as an
“Argo” with us. Rockne swore by this
particular machine. An 8-wheel drive
contraption, the Argo is reputed to be
able to cross swamps, lakes, rivers,
and mountainrangesin asinglebound.
It is driven by a two cylinder Kohler
engine (obviously no relationship to
the other Fairbanks accountant) andis
configured in such a way that when
youbreak ashear pin, you only need to
unload the entire rear carrying tub in
order to replace the part.

Rockne and I scoped out a particu-
larly nice region, consisting of a very
remote valley, for signs of our elusive
quarry, the bull mountain moose. Noth-
ing showed. Ultimately, Rockne an-
nounced that he was going to take a
short walk to get a better look at the
area and promptly disappeared
through the trees.

Rockne reappeared in 2 hours, an-
nouncing that he had spied a moose
hiding out in a thicket of spruce.

“Why don’t we go over there and
take alook at him?,” he asked.

“Why don’t we stay here and enjoy
thehunting trip, instead?,” Iresponded.

Rockne promised, “If we go, I'll let
you ride in the Argo.”

Perhaps it was the high altitude
because that seemed to be accept-
able.

After approximately one-halfhour,
welocated aspot where Rockne said we
should be able to see our moose. “How
far is it from here?,” I asked. “About
one-halfmile,” Rockneresponded.

I was later to learn that Rockne’s
concept of distance is always “one-
half mile.” In point of fact, that one-
half mile will never be shorter than

one-halfmile, butcan sometimesstretch
into double digit mile figures.

Perhaps the one-half mile distance
wouldn’t have been that bad, except
it was one-half mile straight down a
hillside, more appropriatelybe described
as a cliff. As an incentive to the de-
scent, Rockne promised me thatif we
shot the moose, he would walk back up
and come down with the Argo to pick
me up. In short, I wouldn’t have to
walk back. That seemed reasonable. I
forgot that he expected me to butcher
the moose single-handed.

As we approached our quarry, we
began to become more stealthy. The
tumbles in the tundra, broken sticks,
and swear words remarkably ceased.

Eventually, we arrived at a point
where the moose actually began to
look like a moose. Previously, it had
been a small dark speck on a hillside
similar to buildings viewed from
30,000 feetin a jet aircraft.

Rockne proudly carried a forked
stick which he had cut earlier in the
day, with two positions for shooting.
Thelowest position he termed his “sit-
ting position” and the upper position
was his standing position. He an-
nounced that the stick was his “wind-
age stick.”

Throughout this approach, the moose
remained in its thicket of trees, obvi-
ously smitten by the beauty of his new
girl friend, who slept blissfully nearby.

We were now faced with another
dilemma: Traditionally, a spooked moose
will run uphill, and we set up our shots
in the uphill direction. Someone still
had to cause the moose to pokeitshead
out into the open without running off
in a panic, adrenalin all a-flow.

Tbegan tobreak sticks to attract the
moose’s attention, without making him
think that humans were in the area.
Broken sticks would sound much more
like another moose coming to party, as
opposed to someone hollering like a
madman.

The action had its predicted effect.
The moose poked its upper head and
neck out from the thicket, peering at
us much the same way as does my
mongrel dog when I come home at
night. This was a cagey moose, alright.
He wisely kept the bulk of his body
hidden well behind the trees. Hehad a
nice set of antlers. I mused to myself
just how pretty they would look mounted
on my living room wall. It was time to
dobattle.

Rockne turned tome and whispered,
“Take the shot.”

Iresponded, “No, Rockne, youdoit.”

“No, you do it,” he insisted.

This “you do it, no you do it,” ex-
change lasted for over one minute.

Meanwhile, the moose continued to

peer at us, undoubtedly wondering
just what the heck all the arguing was
about. Because our moose had his girl-
friend hanging around, it was unlikely
that he would take offin the very near
future, especiallyifhe thought that we
were competing paramours, which is
probably what we smelled like by that
time of day.

In point of fact, both Rockne and I
had previously realized that who-
ever took the first shot most likely
would not hit the moosebecause it was
still hiding in the trees. Instead, the
first shot would flush him from the
trees. The person whohad the opportu-
nity to take the second shot would
thereby claim the honors.

Finally acknowledging that Rockne
had actually located the moose, I rea-
soned as a gentleman hunter that it
probably should really be his opportu-
nity to take the second, telling shot. I
dialed my scope up to thehighest power.
The moose grew from what appeared to
be an ant into something the size of a
pubescent prairie dog. I was Rambo. I
allowed for windage, elevation, and my
predictable trigger jerk. Eventually,
after calculating where the round most
likely would go, I closed my eyes as
usual and yanked the trigger. The gun
fired, surprising all of us.

Almosteveryhunter recognizes that,
nomatter how large the weapon, there
is a magical quality about shooting
when one is targeting a large game
animal. Both the recoil and the noise
simply cease to exist. True to form, in
this particular case, I neither felt the
recoil, nor heard the gun. .

WhatIdid see was the moose’s right
antler snapoffand tumble end over end
through the trees. At the same time,
the moose, sans one antler, back flipped
into the thicket. It became quite quiet.

I remarked to Rockne that I had

once learned from a seasoned hunter
that when one hits the antler on a
moose, themoose generally getsknocked
out for aperiod of time and then comes
to with Excedrin Headache Number
21. Since Rockne had the second shot,
I suggested that he get with the pro-
gram.
It was still some distance down the
hill to the thicket. It seemed only logi-
cal that Rockne should cover the re-
maining distance.

After a second or two of thought,
Rockne announced, “I'll tell you what.
I'll hightail it in there and blast him.
Youstay here and cover me. Ifhe runs
out of the thicket, shoot over my head
and get him.”

With that, Rockne bounded off
through the thick tundra down the
hill, crossed a little creek, and disap-
peared into the trees about the same
time that I began to hear what was
unmistakably a bull moose in the
thicket calling for a fight. This caused
me a certain degree of apprehension
recognizing that Rockne was in the
same place as this one-antlered moose
who obviously was in a terrible mood,
had a headache, and still packed a
very mean left hook. I was relieved
when, in a matter of seconds, I heard a
rifle shot. Rockne yelled that he had
shot the moose. A minutelater, [ heard
anotherrifle shot, whereupon Rockne
yelled that he had shot the moose
again.

As it later turned out, Rockne had
shot the moose from 12 feet away.
When Rockne had arrived, the moose
was standing on wobbly legs, shaking
its head, and apparently wondering
just who he was.

True to his promise, Rockne pro-
ceeded to climb the hill in order to
retrieve the Argo, leaving me to wrestle
with the huge animal in an attempt to
gut it prior to Rockne’ s arrival.

. Ordinarily, one of the first things
which a hunter does after shooting a
moose is to roll it onto its back. The
horns are designed to work very well as

‘a prop, creating a three-point affair,

with a triangle formed between the two
horns and the rump. Laying on its
back in that manner, the animal is
then easily cut open and skinned.

In this particular case, unfortu-
nately, my friend did not have one of
his antlers attached. He was decidedly
lopsided. Despite this, I initially was
able to turn his upper half onto his
back. The lower half still remained
twisted to the side. Little did I realize
the tremendous torque which a 1,500-
pound moose can exert when it is miss-
ing one antler. At just about the point
when the moose was ready tobe opened
up, he kicked over onto his other side.
In the process, his rear leg caught me
flat on the behind, throwing me into
the tundra. Try as I might, I never was
able toright Bullwinkle again. I began
skinning him where he lay on his side,
waiting for Rockne’s return.

Eventually, Rockne arrived with the
Argo utilizing a trail which will prob-
ablyneverbe duplicated. Wediligently
worked for four and one-half hours,
skinning and gutting the moose, load-
ing it into the game tub of the rig. By
the time we left the site of the kill, it
was 8:30 p.m. Darkness was rapidly
descending into the valley, and it was
cold and windy. The end was in sight
—almost.

As we drove up the hill, Rockne
casually remarked, “I just hope we
don’t break a shear pin.”

Now, there is a fundamental rule
aboutluck. One should never testone’s
luck, and don’t ever mention your worst
possible fear. Another thing people do
not understand is that equipment truly
does have a sense of hearing.

Before I could shut Rockne up, it
became obvious that the Argo over-
heard his comment. We promptly
ground to a halt on the side of the hill,
in the darkness. The rig was over-
grossed, being full of hunters, equip-
ment, and with several hundred pounds
ofdressed-out moose. A shear pin had
broken. The entire Argo would have to
beemptied.

In addition to the darkness, we were
now also faced with frigid, 30-degree
temperatures on the side of a moun-
tain, a wind of 20 miles per hour, and
the foresight not to have brought any
survival equipment such as sleeping
bags, or even a good set of matches.
(The matches we did have had been
used up lighting cigars while celebrat-
ing the kill.)

Historyhas taught us that this type
of circumstance generally creates the
incentive to work ambitiously, which
is what we did. In less than 20 min-
utes, the shear pin was changed, and
the Argo was reloaded. We then gin-
gerly picked our way out of the ravine
onto the top of the mountain, where
the wind velocity was even higher.

We arrived at our main campsite at
approximately 11:00 p.m. Following a
rapid breakdown of the camp, we mo-
tored back to the highway where we
loaded our equipment and wasted no
time in returning to Fairbanks.

Fatigued and wounded beyond re-
pair, kicked soundly in the butt by a
dead moose, I staggered into my house
at 2:30 in the morning, relieved to be
home at last. I thought my troubles
were over at that point, and was look-
ing forward to taking a nice hot bath
and falling deepinto sleep.

That’s when one of my dogs smelled
the moose on me, and tried tobite me on
theleg— the samedog that alwayslets
everyone else into the house
unannounced.
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Bar People

Lauri Adams, formerly with the
A.G.s office, is now with the Office of
the Solicitor, Dept. of the Interior, in
Anchorage...Mark Andrews, for-
merly with the Fairbanks North Star
Borough is now with the Legal De-
partment of the Tanana Chiefs
Conference...James Barkeley is
now an assistant U.S. Attorney in
Anchorage... James Blair has relo-
cated to Parachute, CO...Arona
Blachman has relocated from An-
chorage to Ft. Lauderdale, FL.

Aleen Smith is now associated
with DeLisio, Moran, et.al...Karin
Bagn has relocated from Anchorage
to Nederland, CO...The Law Offices
of Marcus R. Clapp in Fairbanks
has opened an Anchorage office in
partnership with Matthew K.
Peterson and Craig F. Stowers.
The name of the firm is Clapp,
Peterson and Stowers. Peterson was

apartner at Hughes, Thorsness, et.al.
and Stowers was a partner at
Atkinson, Conway &
Gagnon...Sherry Clark is now a
magistrate in Kotzebue...Delaney,
Wiles, Hayes, Reitman &
Brubaker has changed its name to
Delaney, Wiles, Hayes, Gerety &
Ellis...Jay Durych, formerly with
Koval & Featherly, is now with the
Law Office of Dan Coffey...John
Eberharthas relocated from Sydney,
Australia to Fairbanks.

Rhonda Fehlenisnow aresearch
& writing specialist with the Office of
the Federal Public Defender...Victor
Carlson is now an assistant public
defender in Bethel..Brett Gibson
has joined the law office of Wm. T.
Ford. ...Ken Gutsch, formerly with
Hughes Thorsness, et.al., is now with
the firm of Richmond & Quinn...J.
Michael Gray,isnowwiththe D.A’s

Juneau attorney named life member of
National Uniform Law Conference

Arthur H. Peterson, an attorney
with Dillion & Findley, P.C. in Ju-
neau, has been elected as a life mem-
ber of the National Conference of
Commissioners on Uniform State
Laws (NCCUSL), the first Alaskan
to be so honored. As commissioner to
the Conference since 1975, Peterson
served as a regulations attorney for
the state of Alaska until his retire-
ment in the early 1990s.

Founded in 1892, NCCUSL is an
organization of more than 300 law-
yers from across the nation, who are
appointed to develop uniform legis-
lation and promote its enactment by
the states. It is the only national
organization created for the better-
ment of state law. The conference
has drafted model laws in areas such
as marriage and divorce, probate,
state administrative procedures,
rules of evidence and other fields.

Financed by dues from member
states, the conference has drafted
many uniform acts, many of them
widely enacted. Among its works are
the Uniform Commercial Code, the
Uniform-Interstate Family Support
Act, and the Uniform Unincorporated
Nonprofit Association Act.

Over the years, Peterson has
served as a chairman of a drafting
committee and helped draft numer-
ous acts, including the model State
Administrative Procedures Act, the

Putative and Unknown Fathers Act,
the Criminal History Records Act,
and the Uniform Adoption Act, which

B Arthur H.
Peterson

was approved by the conference last
year. He is a member of the
conference’s study committee on fam-
ily law.

Life members are elected to the
conference only after they have served
as acommissioner for aleast 20 years.
Other Alaskan commissioners are
Deborah E. Behr of Juneau, W. Grant
Callow and L.S. Jerry Kurtz, Jr., of
Anchorage, and Justice Jay A.
Rabinowitz of Fairbanks. Tamara B.
Cook of Juneau serves as an associ-
ate member. Commissioners receive
no compensation for their work on
the conference.

CRIMINAL DEFENSE

VEHICLE CRASH-WORTHINESS

PAUL W. WHELAN
of the law firm
SCHROETER,
is available for association or referral

in cases relating to vehicle crash-worthiness,
fuel-system integrity or post-collision fires,

including Cheurolet or GM pickup trucks.

206-622-8000 or 1-800-809-2234

SCHROETER
(GOLDMARK
810 Third Avenue, Suite 500
BENDER Seattle, WA 98104
- ;v o
PrrsoNALl INIURY &

GOLDMARK & BENDER, P.S.

office in Kodiak...Darrel Garner, is
now with the Office of Public Advo-
cacy in Anchorage.

Sharon Gleason, formerly with
Rice, Volland, Gleason and Taylor,
has opened the Law Office of Sharon
L. Gleason...Dan Hensley, has be-
come a member of the firm of Rice,
Volland & Taylor...Pamela
Hartnell, isnolonger with the A.G.’s
office in Fairbanks...Sheri
Hazeltine, has left the Tanana
Chiefs Conference and has relocated
to Juneau..Richard Johannsen,
writes that he has a two year assign-
ment in Guyana, South America,
where he will be a consular officer for
the U.S. Dept. of State at the Ameri-
can Embassy in Georgetown...Paul
Lisankie, formerly with the AK
Dept. of Labor, is now associated
with the Law Office of Trena
Heikes... Diane O’Gorman, has re-
located to Eden, NY...Rebecca
Pauli, formerly with the Anchorage
Municipal Attorney’s Office, is now
with Kemppel, Huffman & Ginder.

Raymond Plummer, formerly
with Delaney, Wiles, et.al., has
opened his own law practice in
Anchorage... Kenneth Robertson &
David Edgren, have formed the
firm of Robertson & Edgren...Roger
Rom, hastransferred fromthe D.A’s
office in Kodiak to the Anchorage
office...Retta Randall, formerly
with the Federal Defender’s office, is
now with the U.S. Attorney’s office
in Anchorage...Marcia Howell
Rom, formerly with the Kodiak ALSC
office, is now with the ALSC office in
Anchorage.

Gail Schubert and Glen Price
are now with Foster Pepper &
Shefelman, which has opened an
Anchorage office. The firm of Rubini
& Reeves has become Of Counsel to
the Foster Pepper & Shefelman...The
partnership of Stump & Stump dis-
solved. W. Clark Stump will con-
tinue practicing as a sole proprietor
using the law firm name of Stump &
Stump and Deborah Parsons will
continue as an employee of that firm.
C. Keith Stump will continue prac-
ticing separately as a sole
proprietor...Vivian Senungetuk,
has relocated to Fayetteville,
NY...Jim Douglas, Jeffrey Sauer
and Jeffery Troutt are now with
Baxter, Bruce, Brand & Douglas in
Juneau..Nan Thompson, is now an
APUC commissioner.

Patricia Vecera, is now with
Gruenstein, Hickey &
Stewart...Teresa Stankis Wil-
liams, formerly Borough Attorney
in Ketchikan, is now with the City of
Glenwood Springs, CO...David
Dierdorff, has retired from his posi-
tion as Revisor of Statutes with the
Legislative Affairs Agency, and has
relocated to Hillsboro, OR...Lanning
Trueb, formerly with LeGros,
Buchanan & Paul, is now a partner
with LeDoux & LeDoux...James
Nordale, formerly of Soldotna, writes
that he is permanently (?) leaving
Alaska and does not expect to be
engaged in the practice of law any-
more. He and his wife are moving to
the Seattle area in the hope that the
climate will be clement enough so
that the Sam McGee remedy for chill
will not be required...John
McConnaughy, has moved back to
Anchorage from Bethel.

The law firm of Hagans, Moran,
Ahearn & Webb has been dissolved.
Liam Moran of the firm, and Jim
Sarafin, formerly with Wohlforth,

Argetsinger, et.al., have formed the
firm of Moran & Sarafin... Teresa
Hillhouse, is with the Municipality
of Anchorage’s Dept. of Law...Brian
Easton, has left private practice and
has rejoined the P.D. Agency in
Kenai..Dan Branch, has moved
from Ketchikan to Juneau to con-
tinue working for the A.G.’s Human
Services Section...Scott Brandt-
Erichsen, has left the Anchorage
Municipal Attorney’s office and will
be the Borough Attorney for the
Ketchikan Gateway Borough... Dor-
othy Awes Haaland, ('46) is now in
Bothell, WA.. Jeffrey Gould, for-
merly with the Law Office of Wm,
Azar, is now with Guess &
Rudd...Francine Calhoon, has re-
located from Anchorage to Santa
Rosa, CA. ‘

Beginning QOctober 20, 1995,
Michael Stark will be taking an
eight month sabbatical from the At-
torney General’s Office in Juneau,
where he has worked for more than
21 years. Michael, who has served as
lead counsel to the Alaska Depart-
ment of Corrections for the last 15
1/2 years, is looking forward to spend-
ing more time with his family as well
as getting some house projects done.

Lynda A. Limon, formerly with
Mendel and Huntington, has opened
her own office at 628 K Street, 279-
2889.

William M. Walker and Donna
P. Walker have formed Walker &
Walker, P.C. in Anchorage, focusing
on municipal law... Tim Middleton
is closing his law practice and is now
an administrative hearing officer for
the Municipality of Anchorage.

Robin Jager Gabbert, formerly
an international tax advisor with
Arthur Andersen & Co. in Amster-
dam, has accepted a position with the
firm of Shutts & Bowen, a Miami
based law firm with offices in Amster-
dam and London. The Amsterdam
office specialized in the areas of inter-
national commercial, corporate, and
tax law.

Vini E. Samuel was recently
elected as the vice president of the
Law Student Division ofthe American
Bar Association at its national con-
vention in Chicago. Alaska will now
have two people holding national of-
fice with the ABA: Donna Willard
with the Board of Governors and Vini
Samuel with the “Baby Bar.” Ms. Sam-
uel will be a second year law student
at Seattle University this fall. She is
from Juneau. Her term as vice presi-
dent will begin in 1996.

Tim Jannott, associate with
Stepovich, Kennelly & Stepovich, Is a
volunteer on the Anchorage historic
mural which is being painted on the
Simpson Building behind city hall.
During his free time, Tim is assisting
the artist, Bob Patterson, in painting
the history of Anchorage on the 4,800
square foot wall.

Gov. Tony Knowles appointed
Suzanne Lombardi, of Anchorage,
an attorney with Faulkner, Banfield,
Doogan & Holmes, to the Alaska State
Medical Board in August. Ms. Lom-
bardipreviouslyworked as an assistant
district attorney in the domestic vio-
lence and sexual assault unit. She is
vice-chair of Standing Together
Against Rape and serves on the execu-
tive committee of the Alaska Native
Justice Center.



Family Law

Alaska child support law changes
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Recently the Alaska Supreme
Courtapproved changesin thestate’s
child support laws, which are also
known as Alaska Civil Rule 90.3.
This article identifies some of these
changes, set forth in Supreme Court
Order number 1192, which are effec-
tive as of July 15, 1995.

One change will affect families
where the obligor, the parent who
pays support, earns over $60,000.00
in adjusted annual income per year.
Previously, the court would not nor-
mally consider the amount of ad-
justed annual income a parent re-
ceives over $60,000.00 in calculating
child support. The new rules provide
that the court will cap the adjusted
annual income of an obligor parent
at $72,000.00. As a result, parents
who receive future child support
awards will normally be able to in-
clude apercentage of up to $72,000.00

of the obligor’s adjusted annual in-
come, and child support awards will
increase in applicable cases.
Another important change recog-
nizes an unfortunate reality which

-occurs all too often after “shared”

custody is ordered. Shared custody

Anchorage sole practitioner
is secretary-elect

Donna C. Willard-Jones, a sole
practitioner became secretary-elect
ofthe American Bar Association Aug.
9. She is the first person from Alaska
to serve as an officer of the ABA, the
largest voluntary professional asso-
ciation in the world.

Willard-Jones will serve one year
as secretary-elect before beginning a
3-year term as Secretary. As secre-
tary, Willard-Jones will keep official
records of meetings of the ABA gov-
erning bodies, nominations of offic-
ers of the association, and official
association records and notices. She
will be an ex officio member of the
House of Delegates and Board of
Governors.

Willard-Jones has just completed
a 3-year term as a member of the
ABA Board, representing the states
of Alaska, Oregon, Montana and
Washington. She also has served as
the Alaska State Delegate to the
House of Delegates, and has served
on numerous board and house com-
mittees. She is a past chair of the
ABA Standing Committee on Unau-
thorized Practice of Law and a past
member of the Standing Committee
on Bar Activities and Services. She
has been a member of the sections of
Litigation, Tort and insurance Prac-
tice and Real Property, Probate and
Trust Law, and of the Young Law-
yers Division. She is a Fellow of The
American Bar Foundation.

Willard-Jones has practiced law
in Alaska since 1970. She is a past
chair of the Federal Advisory Group
for Implementation of the Civil Jus-
tice Reform Act of 1990, a past mem-
ber of the executive council of the
National Conference of Bar Presi-
dents, and a past president of the
National Conference of Bar Founda-
tions and of the Western States Bar
Conference.

She has served on the Alaska
Supreme Court Special Committee
on Contempt, and was a lawyer rep-
resentative to the Ninth Circuit Ju-
dicial Conference. She served as chair
of the Bankruptcy Judge Merit
Screening Committee in 1979. In the
Alaska Bar Association, she is a past
president and has served in numer-
ous other leadership positions,

prompting the Board of Governors to
present her with its Distinguished
Service Award in 1991.

Willard-Jones is a member of the
American Judicature Society and of
the American Trial Lawyers Asso-
ciation, and a past member of the
Board of Alaska Legal Services Corp.
She is a member of the American
Arbitration Association and serves
on its Anchorage Advisory Council
and its Alaska Commercial Arbitra-
tion Panel. She speaks at seminars
and continuing legal education pro-
grams for a variety of professional
organizations.

Also, Willard-Jones is a past mem-
ber and chair or vice chair of the
Anchorage Port Commission, the
Alaska State Officers Compensation
Commission, the Anchorage Trans-
portation Commission and the Alaska
Code Revision Commission. She
served on the board of Alaska Indian
Arts, Inc., and is a Chilkat Dancer of
Alaska.

for child support purposes occurs if
both parents have visitation at least
30 percent of the time. In the past,
obligors who were given a reduction
in child support due to their award of
shared custody have neglected to
exercise visitation provided by the
court. They have paid less support
and neglected to visit their children
as ordered by the court. This has
been unfair to the parents who col-
lect support, because they are sup-
portingthe children for the time when
the other parent was supposed to be
exercising visitation. The new rule
provides that failure to exercise suf-
ficient physical custody to qualify for
the shared physical custody child
support deduction is grounds for a
parent to ask the court to modify a
child support order. It may be wise
for clients to keep a journal of actual
visitation to determine whether a
modification is warranted.

A third change concerns health
care expenses. The new law provides
that the court must first consider
whether the children are eligible for
health benefits through insurance or
the Indian Health Service before or-
dering parents to provide health care
coverage. The court must then
equally divide the cost of insurance
between both parents unless there is
good cause not to do so. An obligor
parent can decrease child support by

his or her portion that is paid for
court ordered health insurance. Un-
covered health care expenses up to
$5,000.00 will normally be equally
allocated between the parents, and
those in excess of $5,000.00 will be
allocated based upon the parties’rela-
tive financial circumstances when
the expense occurs. Within 30 days
of the receipt of a bill or other verify-
ing statement, a parent must reim-
burse the other parent for his or her
share oftheuncovered expenses. This
new change will resolve problems
created by past divorce or dissolution
decrees where the issue of uncovered
medical expenses was overlooked,
and reduce the need for additional
litigation.

Finally, the rules have changed
regarding obligors who are custodial
parents of children from prior rela-
tionships. Child support calculations
arenormally made as a percentage of
an obligor parent’s adjusted annual
income. In the past, obligors could
deduct from gross income child sup-
port and alimony payments paid in
support of other children to deter-
mine their adjusted annual income.
A new rule change allows parents
who have custody of children from
other relationships to claim a deduc-
tion for the support of these children
in calculating their adjusted annual
income. Thus, parents who mustsup-
port prior children who live with
them may now pay less support for
children from later relationships.

©1995 by Steven Pradell. This article is not

intended to provide legal advice and should not
be relied on for that purpose.

Anchorage Legal Secretaries
Assoc., Inc. announces '95-'96 officers

Anchorage Legal Secretaries As-
sociation, Inc. announces the elec-
tion and appointment of its 1995-
1996 officers. Elected were Yvonne
B. Robinson, certified professional
legal secretary, of Jermain,
Dunnagan & Owens, president;
Shirley J. Kelly, accredited legal sec-
retary, of Jermain, Dunnagan &
Owens, vice president; Susan B. Lutz,
of Russell, Tesche & Wagg, recording
secretary; and Jana Vanderbrink, of
Pletcher, Weinig, Moser & Merriner

- treasurer.

Appointed were Alice Moore,
certified professional legal secre-
tary, of Robertson, Monagle &
Eastaugh, parliamentarian; and
Heather S. Kegley, of DeLisio
Moran Geraghty & Zobel, corre-
sponding secretary. The install-
ing marshall was ALSA’s 1994-
1995 Boss of the Year, Randall G.
Simpson of Jermain, Dunnagan

& Owens, P.C.

H
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Estate Planning Corner

Selecting an estate's tax year

When a client dies, his estate as a
new taxpayer may elect any taxable
year that is desirable, as long as it
ends on the last day of a calendar
month and is not longer than 12
months (IRC §§ 6012(a) (3) & 441). If
a fiscal tax year (i.e., a tax year
ending other than on December 31)
is elected, the estate’s personal rep-
resentative must keep adequate
records relating to that year or a
calendar tax year may be presumed
(See IRC § 441(g)).

One reason to elect a fiscal tax
year is to postpone as long as possible
the date of filing the income tax re-
turn and paying the tax. For ex-
ample, if a client dies in October of
1995 and a calendar tax year is
elected, his estate’s income for the
balance of 1995 would be reportable
on April 15, 1996 (IRC § 6072(a)). By
contrast, if the personal representa-
tive elects a fiscal tax year ending on
September 30, the income for Octo-
ber, November and December of 1995
would not be reportable until Janu-
ary 15,1997, adeferral ofnine months
(Id.).

On the other hand, consider that
an estate is entitled to an exemption
of $600 for each of its tax years,
including a short, initial fiscal year
(IRC § 642(b)). So, in order to maxi-
mize the number of exemptions avail-
able to the estate, the personal repre-
sentative may want to elect a short,
initial fiscal year ending, for example,
on January 31 (which would mean
the estate would have to file an in-
come tax return by May 15, 1996).

Consider also that expense deduc-

Judges, federal defender selected

Justice Allen T. Compton will be the new Chief Justice of the
Alaska Supreme Court, starting in October.

Judge James K. Singleton will be the new Chief Judge of the
U.S. District Court for the District of Alaska, effective in January.

Richard Curtner will be the new federal public defender in

Alaska.
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tions on the estate’s income tax re-
turn must be reduced if the estate
has any tax-exempt income (IRC §§
641(b) & 265(a) (1)). So, if the estate
has tax-exempt income from munici-
pal bonds, the personal representa-
tive may want to elect a short, initial
fiscal year that is a little longer (for
example, one ending on March 31).
During this period, the personal rep-
resentative may want to distribute
or dispose of the bonds in order to
help the estate use a greater amount
of deductible expenses on its income
tax returns in subsequent tax years.

Another reason for electing a fis-

cal year is to cause the estate’s tax
year to end after the close of the
beneficiaries’ tax years and thus ob-
tain tax deferral. For example, if the
estate has a fiscal tax year ending
January 31 and the beneficiaries
have calendar tax years, a distribu-
tion taxable to the beneficiaries made
in February of 1996 would not be
taxable to the beneficiaries in 1996.
The distribution would not be tax-
able to them until 1997, and the
beneficiaries would not have to re-
port the tax on the distribution until
April 15, 1998, because the distribu-
tion relates to income for a tax year
of the estate ending within the ben-
eficiaries’ 1997 tax years (IRC §§ 662
(c) & 6072 (a) ).

This area of planning also points
out a difference between estates and
revocable living trusts. Although an
estate may have a fiscal tax year, a
trust generally must have a calen-
dar tax year (IRC § 645 (a)).

Copyright 1995 by Steven T. O'Hara. All
rights reserved.

You cannot take the files

continued from page 6

(W.Va.1973). Indeed, the Florida Bar
issued an opinion in the context of a
terminally ill attorney which stated:
“After diligent attempt is made to contact
all clients whose files he holds, a lawyer
anticipating termination of his practice by
death should dispose of all files according to
his clients' instructions. The files of those
clients who do not respond should be indi-
vidually reviewed by the lawyer and de-
stroyed only if no important papers belong-
ing to the clients are in the file. Important
documents, should be indexed and placed
in storage or turned over to any lawyer who

assumes control of his active files. “ The
Florida Bar Professional Ethics Commit-

tee, Opinion 81-8(undated).

Other states have also taken a
proactive approach on this issue. Ii-
linois Supreme Court Rule 776 pro-
vides for a court-appointed receiver
when “..a lawyer.....is unable to dis-
charge his responsibility to his cli-
ents due to disability, disappearance
or death, and.....no partner, associ-
ate, executor or other responsible
party capable of conducting that
lawyer’s affairs is known to exist..."

The Professional Ethics Commis-
sion of The Maine Board of Overseers
of The Bar in Opinion 143 (7/26/94),
just a little over a year ago specifi-
cally stated that solo practitioners in
Maine have a responsibility to make
“advance arrangements for the event
of disability of death” to keep client
files secure, and cited ABA Opinion
92-369. See also Legal Ethics Com-
mittee of The Oregon State Bar Opin-
ton 1991-129 (July 1991) where it is
suggested thata sole practitioner may
even designate a non-lawyer who
could then contact the presidingjudge
of the particular circuit in Oregon for
further assistance and the possible
appointment of an attorney in par-
ticular circumstances. See also ABA
Model Rules for Lawyer Disciplinary
Enforcement (1989) at Rule 28. Fi-
nally, for an excellent discussion of

this issue of the responsibility that
lawyers have to protect their clients
in the event of the lawyer’s death or
disability, see ABA/BNA Lawyers
Manual on Professional Conduct
1001:163-166
Conclusion

This is not a highly technical is-
sue, nor one that requires much more
than the exercise of common sense
and, most importantly, professional-
ism. For those who are diligent about
appropriately and timely addressing
the needs of their clients during their
practice and bemoan the direction in
which the practice of law seems to be
heading, you need to think about
your legacy and your professional
reputation after your death. Failure
to plan for the inevitable will have
great consequence concerning how
the public views lawyers, and will
detract from the professionalism that
we all strive for during our profes-
sional lives.

Bar Counsel Footnote: Alaska Bar Rule 31
provides for the appointment of trustee coun-
selforthe practice of a deceased or unavailable
Alaska sole practitioner by the Superior Court
of the appropriate judicial district. Trustee
counsel has the powers of a personal represen-
tative concerning the lawyer’s practice and is
primarily charged with the responsibility of
giving notice to the lawyer’s clients and assist-
ing in the transfer of the client files. Even
though this process is available in Alaska, I
agree wholeheartedly with Mr. Martin’s rec-
ommendationthat sole practitionershave their
own plan in place to protect their clients’
interests.

An assistant risk manager for Attorneys
Protection Society, Missoula, Montana. The
author is a former special assistant United
States Attorney and former assistant prafessor
of law at Florida State University School of
Law. Most recently he was a partner in a
Montpelier, Vermont law firm, and prior to
that was a sole practitioner in Massachusetts.




Eclectic Blues

Working in Juneau, vacationing in Montana
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Like most Alaskans, I have taken
every opportunity available to poke
fun at our capital city. Now, fate has
placed me on the shores of Gastineau
Channel. Oddly enough, the place is
growing on me, and I want to pass on
some information about the capital
to folks living in the rest of Alaska.

I moved to Juneau at the begin-
ning of August, bringing the rain
with me. For several days nature’s
gentle mists doused the capital city
with different concentrations of mois-
ture. One dayshereallyrained, sluic-
ing down the slick glass sides of the
government building and onto tour-
ists determined to get their money’s
worth out of their cruise ship pack-
age. v
Rain and the clouds look different
against the steep hills that crowd
downtown Juneau. Ketchikan
weather hits you hard and moves up
the narrows toward Wrangell. Here
the clouds drape themselves over
mountaintops and drizzle away their
contents over several days. From my
friend’s place on North Douglas, the
lowlife clouds make Juneau look like
a place for Beowolfto battle Grendel.

The folks in this town are pretty
decent as a whole. Contrary to bush
legend, they don’t appear to eat their
young. Only a few drive real fancy
cars. The downtown has more bars
than espresso shops. The other day I
even watched a couple of bar patrons
howl like wolves. No one stopped
them, even though it frightened the

tourists.

The Juneau economy feeds on the
same tourism food chain as Ketchikan
and Sitka. Every day cruise ships
disgorge a few thousand confused-
looking visitors to wander the down-
town tee-shirt shops. Most find their
way back to their boats, clutching
plastic-bagged curios close to their
chests. I'd complain, but tourism has
become a fact of life in Southeast
Alaska. You might as well curse the
sky when it rains. It’s better therapy
to fly south to some hot place and ask
the locals where they keep their pub-
lic bathrooms. I know this because
my family took a road trip on the
Montana plains this summer. To get
there we had to cross Western Mon-
tana where the Rocky Mountains
block one’s view of the sky.

Western Montana is a confused

place these days. Any place with trees
and topographical relief is now a
battleground for movie stars, new
age believers, and militia men. They
had no time to notice three pale-
looking Alaskans drifting through
their lives in a rental car. We didn’t
care because we were heading to the
real Montana where people still earn
a livelihood from half-section, dry
land farms. They callit Big Sky Coun-
try because there are no pesky trees
or mountains to block the view.

My grandparents homesteaded a
wheat ranch on the Montana plains
eighty years ago. Grandmother man-
aged to hold onto the place after her
husband died in 1923. Grandma was
a tough little thing. She’s gone too
but her heirs are drawn back to the
ranch every few years. It’s like a
steelhead migration without the sex
or violence.

You can see Square Butte from the
ranch house. It's the flattened offhill
Charlie Russell featured in a paint-
ing called, “When God Owned The
Land.” Cattle had full run of the
Square Butte Bench then. Now it's
all wheat and barley. I remember as
a kid watching electrical storms ris-
ing over the butte on late summer
afternoons.

On the way out from Great Falls I
told our six-year-old about the thun-
derstorms. They came in the hottest
part of the day when you were pray-
ing for something to knock down the
dust. The sky over Square Butte

would darken, then you smelled
ozone—the smell of summer rain.
Lightning came next. We counted the
seconds between flash and the roar of
thunder. Then came the rain. The
storms never lasted long. An hour
after they passed the roads would be
bone dry.

It did rain at the ranch during our
visit, but to our disappointment there
were no thunderstorms. Instead a
hard, Southeast Alaska-type rainfell,
turning the road from Geraldine into
gumbo. It must have been raining
like that all summer, for the fields
were spring green and the mosqui-
toes were thick around the ranch
house.

On Sunday we went to church in
Geraldine. After mass the congrega-
tion stood out on the front steps to
talk about the weather and work out
how we fitinto the picture. After a bit
we walked over to the park for a
picnic lunch. On the way we walked
past a friendly looking dog which
was sporting a friendly looking ban-
danna. “Hi guy,” I offered, before he
chased me down the street , jabbing
at me with his nasty choppers. One
bite landed on the back of my pant
legs. Fortunately I was wearing my
Carharts at the time, so this bandito
cur didn’t break the skin. Once again
a pair of Carhart Logger Jeans saved
an Alaskan’s life.

Our six-year-old was disappointed
when we left the ranch without see-
ing one thunderstorm. I asked her to
understand that nature likes to mix
things up every once in awhile. We
should learn to enjoy the surprises
that please us and to accept the ones
thatdonot. It’snot bad advice for this
summer of change.

Northwestern
School of Law
of Lewis &

Clark College

presents

13 CLE credits applied for.
Full ewo-day carly registration
conference fee: $299 hefore
September 29, $325 thereafter;
half-day afternoon session only,
Ninth Circuit issues, $99.

For information or a brochure
call, Maureen Breckenridge,
503-768-6629

Topics

= The Dow Corning Bankruptcy

A Practical Look at Complex
MDL and Mass Tort Litigation:

A Cutting-Edge Conference for Trial Lawyers and Judges

October 11 and 12, Atwater’s, Portland, Oregon

s The Proposed Silicone Gel Breast Implant
Multi-District Litigation Class Action Settlement

= Dalkon Shield Trials and Bankruptcy

= Ninth Circuit Issues

= Coordination of MDL and Parallel State Court Proceedings

s Procedures for Handling Future Claimants

s Attorneys’ Fee Problems

Judges

Nationally Prominent Speakers Include

Sam Pointer, Jack Weinstein, Sandra Moss, and Robert Merhige

Attorneys

Sheila Birnbaum, Elizabeth Cabraser, Alan Morrison, Gayle Troutwine,

Charles S. McCowan, Jr., Ron Motley and Mike Williams

Law Professors

Ed Brunet, Northwestern School of Law of Lewis & Clark College; Martha Chamallas,
University of Pittsburgh School of Law; Judith Resnik, University of Southern California;
Ed Sherman, University of Texas
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The Public Laws

Juvenile crime strategies

In my last column I described the
current limitations on the system for
addressing offenses by minors. I did
not offer tangible suggestions for so-
lutions. This article is intended to
discuss some of the strategies being
examined by policymakers in An-
chorage. Generally there are two
main strategies used in communities
across the country: 1) remove the
means for juveniles to commit of-
fenses, or 2) remove the motivation
for juveniles to commit offenses.
Nearly every program proposed to
address juvenile crime fits into one
or both of these categories.

The means element may be ad-
dressed by either getting the juve-
niles off the streets or by removing
access to the “tools of the trade.”

desirable conduct by making the con-
sequences or fear of consequences
sufficient to entice the juveniles to

choose the desired behavior.

and render aid, and would impose
criminal penalties for failure to do so.
It is similar to provisions that apply
to leaving the scene of an accident.
Regulation of this type of conduct
would more appropriately be adopted
by state statute as a felony. It is
unclear whether the ordinance will
make any significant contribution to
the options available under current
law based upon an aiding and abet-
ting theory. It would, however, pro-
vide a specific standard of conduct.
While it may not be the miracle salve
for recent rashes of shootings from
vehicles, it has potential for a posi-
tive impact with little downside. This
ordinance uses the stick approach to
attack the motivation of individuals
to engage in this sort of conduct. To

are tried and adjudicated by youths,
and sentences may include some fi-
nancial penalties and some commu-
nity work service. While it is untried
on the scale proposed by the pilot
project, there are high hopes for suc-
cess of the program.

The ability to pursue the pilot
project has been dependent upon the
cooperative efforts of municipal as-
sembly members, the Anchorage Po-
lice Department, the State DHHS,
and community groups. In the ab-
sence of the volunteer citizen efforts
and donations, the pilot project could
not take place.

Ifthis type of effort is successful, a
more permanent program following
the same pattern should be exam-
ined. There are two things standing
in the way of such a permanent pro-
gram. The first is the exclusivity of
jurisdiction under AS 47.10.010
which prevents communities in
Alaska from addressing all except a
very limited number of violations
committed by juveniles. The second
isthe lack of funds for operating such

Removal from the streets may be
through curfews and through pro-
viding alternate activities to occupy
young minds. Removing access to
“tools of the trade” may include lim-
iting the opportunities for disposing
of stolen goods, limiting availability
of weapons, or limiting availability
or drugs and alcohol. These have
proven to be difficult issues to ad-
dress for both minors and adults.
The motivation element may be
addressed through either the carrot
or the stick. The carrot approach
focuses on giving the juveniles some-
thing better to do, such as youth
sports programs and community ac-
tivities for youth. The stick approach
focuses on the penalties imposed for

At this writing, Anchorage is con-
sidering two specific measures aimed
atjuvenile crime, and the Municipal-
ity of Anchorage, in conjunction with
the State of Alaska, Department of
Health and Human Services, is work-
ing on a pilot project to reduce juve-
nile ecrime and recidivism. The spe-
cific ordinances that are proposed
target drive-by shootings and curfew
violations. The pilot program seeks
to provide a forum for resolution of
many of those types of offenses com-
mitted by juveniles which currently
do not receive significant attention
from the current system.

The ordinance regarding drive-by
shootings would impose require-
ments on the operator of a vehicle

some extent it may also limit the
“tools of the trade” by dissuading
persons from participating as a
driver.

The ordinance expanding the cur-
few provisions in Anchorage carries
with it potential penalties for par-
ents and operators of businesses
where a minor may be in violation of
curfew hours. If enforced, this ordi-
nance could have a significant im-
pact in reducing the opportunity for
anti-social conduct by juveniles or
inflicted upon juveniles. Here, how-
ever, the devil is in the details. The
difficulties lie primarily in the me-
chanics ofenforcement. Ifwidespread
curfew enforcement merely routes

a program.

Local communities could control
their own destiny, or at least have
the power to attempt to control their
youth, to a much greater extentif AS
47.10.010 were amended to permit
municipalities to exercise a juvenile
intake function for a wide variety of
minor offenses. This would allow com-
munities to enforce their own ordi-
nances rather than relying solely on
the state to address localized prob-
lems.

Fundingis always a problem, par-
ticularly in view of the fiscal gap
projections on the state level. De-
spite the lack of existing revenues,
there are indications that funding

the behavior, and seeks to motivate

from which shots are fired to stop

meaning to get to for

There’s a million

dollar malpractice

suit waiting to happen

on your desk, buried beneath
that stack of documents you've been

the last month, except

you forgot that the statute of limitations will run
on the biggest products case you've ever had if you don'’t
file today. Which is just the kind of disaster you can defuse — with a
(;}‘} risk management program from ALPS. We'll help you set one up,
W and then send you a monthly newsletter with case

histories and helpful checklists. We'll even come

troubleshoot your office. In short, we'll
help you solve problems before they
reach litigation. Now, if you're
absolutely sure your desk is free
of time bombs, turn the page. If
not, call Bob Reis, our Risk
Manager, at 1-800-FOR-ALPS.

ALPS

Attorneys Liability Protection Soci_eTy
A Mutual Risk Retention Group

1-800-FOR-ALPS (1-800-367-2577)

Suite 109, The Florence Building, P.O. Box 9169 Missoula, MT 59807-9169

large numbers of juveniles into a
system which does not have the ca-
pacity to process the cases, or which
does not have the capability to im-
pose tangible penalties or remedies,
then the ordinance may be of limited
utility. (One example of a problem
area is the lack of DHHS capacity to
detain juveniles for minor offenses
and the lack of authority for anyone
other than DHHS to do so.) This
proposal addresses the means for
juveniles to engage in anti-social con-
duct by limiting access to the streets.

The pilot project seeks to expand
the utilization of the Anchorage
Youth Court and community service
opportunities to increase the atten-
tion to certain offenses committed by
youth. The offenses included are mi-
nor offenses, such as curfew viola-
tions, which would otherwise not re-
ceive significant attention from the
existing juvenile justice system. It
incorporates peer review and judg-
ment, and utilizes reformatory strat-
egies containing elements of media-
tion and community service in an
effort to motivate the juvenile to
choose appropriate conduct. Cases

may be available in local communi-
ties for this type of program. Whether
through a special tax or a service
area, the level of public concern indi-
cates that, at least in Anchorage,
juvenile crime is an issue upon which
people are willing to put their money
where their mouth is. Using Anchor-
age as an example, a .5 mil tax ($50
per 100,000 in assessed valuation)
through a service area running from
Birchwood to McHugh Creek would
raise about $5 million per year, an
amount in excess of the entire state-
wide budget for juvenile intake for
1995. For comparison purposes, the
pilot project is looking at a relatively
shoestring budget of under $500,000
per year to process over 1,000 cases.

What is apparent is that there is
something that can be done, and that
elected officials in Anchorage are
actively working on creative solu-
tions to the public concern about ju-
venile crime and violence. If the trial
initiative in Anchorage appears to
produce the desired results, the only
remaining question will be whether
the citizens have the will to pursue,
and find, effective solutions.

Wanted

Articles, documents, journals and
photos concerning Alaska's legal
history.

Please contact Deborah O'Regan,
Executive Director, Alaska Bar Assoc.
510 L Street, Suite 602,
Anchorage, AK 99501
" (907) 272-7469
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A review of the 1995 legislative session

I. BiLLs THAT PAssED.

HB115: Damages & Attorney’s
Fees for Unpaid Wages.

Thisbill changes the remedial pro-
visions of Alaska’s Wage and Hour
Act. The new law allows settlements
to be approved by the Department of
Labor in addition to the court. Pri-
vate settlements are still banned.
Settlements under the new bill may
includeless- than-fullliquidated dam-
ages.

Under the bill, an Alaskan em-
ployer, for the first time, can assert
thathe was acting in “good faith” and
thus escape liquidated damages if he
can prove his position by “clear and
convincing” evidence.

. The bill reverses prior law, pre-
cluding a prevailing employer from
receiving an award of attorney’s fees.
A prevailing employer may now re-
ceive attorney’s fees and various sce-
narios would allow the court to limit
the attorney’s fee award that would
otherwise be received by a prevailing
employee.

HB201: Prisoner Litigationand
Appeals.

HB201, introduced at the request
of the Governor, sailed through both
houses and took effect July 1, 1995,
The claimed purpose of the bill is to
eliminate frivolous prisoner litiga-
tion. Unfortunately, it does far more
than that. It requires prisoners to
prepare complex paperwork before
they are eligible for a filing fee ex-
emption in lawsuits filed against the
state. These exemption requirements
alone are so complicated a prisoner
will need a lawyer just to prepare the
paperwork to get his or her case into
court, an impossible task for a non-
English speaker.

The bill also drastically restricts
prisoners’ rights to court-appointed
lawyers for post-appeal proceed-
ings—very bad news if Alaska adopts
a death penalty. It eliminates almost
all post- appeal challenges to convic-
tions. Bad news for prisoners with
lousy appellate lawyers. Fatal news
if Alaska adopts a death penalty.

Finally, the bill eliminates a

Windows 95

continued from page 10

pleasant product. Of course, you're
concerned not only with the aesthet-
ics, but with getting business done.
And the most important aspect of
any business software is whether it
is reliable and predictable.
Reliability and Stability
Windows 95 is more stable than
Windows 3.1, which had a tendency
to crash or lock up. The tolerance of
business users for any instability has
always surprised me because so much
of my own computer experience has
been in the Novell Netware environ-
ment where stability is king and soft-
ware runs for years without failure.
Windows 3.1 never had that stabil-
ity, but somehow we all tolerated it
and worked well within those limita-
tions. Windows 95 improves substan-
tially upon the stability of Windows
3.1, but still has some stability prob-
lems. Those arise because Windows
95 is actually a transitional product
that has not fully shed its DOS heri-
tage. Whenever you start Windows
95, you are actually starting it on top
of an underlying base of DOS 7.0,

person’s right to appeal his or her
felony sentence if it is for two years or
less incarceration. Alaskans have a
right to a direct appeal to the Alaska
Supreme Court if they lose custody of
their china in a divorce case. They
cannot appeal to the Alaska Court of
Appealsiftheyare unjustly sentenced
to two years in a prison. Go figure.

HB237: Workers’Compensation
Amendments.

On the workers’ compensation
side, this bill pecks away at the few
rights injured workers have left. As
to third-party claims, the bill pur-
ports to grant immunity to work-
place safety inspectors where the
injured claimant is an “employee” of
an employer who arranged the in-
spection through an insurance car-
rier, trade association, adjusting ser-
vice, etc. See Section 11 as embodied
in the new AS 23.32.63.

Section 3 of the bill (AS 23.30.017)
purports to immunize third-party
design professionals from claims
brought by injured workers. While
there are some fairly broad excep-
tions, one can assume that an em-
ployee in a construction setting will
have a more difficult time asserting
third-party claims if those claims are
directed to acts and omissions of de-
sign professionals.

SB53: Omnibus Insurance Reform.

SB53 contains several provisions
regarding the selection of indepen-
dent counsel. Proposed AS 21.89.100
provides that a policy of insurance

most of whose memory below 640K is
unprotected. 0OS/2 Warp and Win-
dows NT are both stable and reliable.

Microsoft apparently recognizes
these stability concerns. It positions
Windows 95 as a transitional prod-
ucton theroad to Windows NT, which
although immature and demanding
as a desktop operating system, is
very reliable indeed.
Conclusions

You probably think by now that I
am violently anti-Windows 95. That
is not true. It is a distinct improve-
ment over Windows 3.1 and clearly
will be a significant standard some-
day. At the same time, it is appropri-
ate to recognize that the cost of up-
grading to Windows 95 is not merely
the cost of buying a $90 box of
shrinkwrapped software. Most users
will require significanthardware and
software upgrades. By the time you
install Windows 95 on an older sys-
tem and find that it is acting too slow,
it’s too late. There sometimes is no
easy way to go back to DOS/Windows
3.1. At least in the short term, some

may provide a method for selecting
independent counsel. The proposed
section also provides that an insured
may waive the right to independent
counsel in writing and the contents
of the waiver are set forth in the
proposed statute. The section fur-
ther states that a claim of punitive
damages, a claim in excess of the
policy limits, or a denial of coverage
does not create a conflict of interest
sufficient to trigger an insured’s right
to independent counsel. :
Additional sections of the bill sta

that independent counsel must have
at least four years of civil litigation
experience, including defense expe-
rience in the general subject area at
issue in the civil litigation, and mal-
practice insurance. Independent
counsels fees are limited to the
amount that an insurer would pay to
an attorney in the ordinary course of
business in defense of a similar civil
action in the community in which the
action arose. Any fee disputes are
resolved by arbitration under AS
09.43 et seq. Finally, the section re-
quires independent counsel to coop-
erate fully with the insurer in ex-
changing information, except that
which is relevant to the coverage
dispute and also allows insurance-
appointed counsel to participate fully
in all aspects of the civil action.

Seerelated article by Ken
Gutsch in this issue.

II. PENDING BILLS.

HB158: Omnibus Tort Deform Bill.

This bill is before Senate Judi-
ciary, chaired by Senator Robin Tay-
lor. As of this writing, hearings have
been held in Anchorage and Sitka.
Hearings in Nome and Fairbanks
are scheduled. The bill was amended
during the House floor debate, but
still contains, among other things,
the following provisions:

program hardware and software con-
flicts should be expected.

Realistically, people considering
an upgrade to Windows 95 should
wait until sometime in 1996. By then,
it will be loaded on most new com-
puter systems which, in any event,
will be sufficiently powerful to run
the software effectively. Utility, anti-
virus and applications programs spe-
cific to Windows 95 will be more
broadly available. By then, some of
the inevitable bugs and installation
problems in the first shipping ver-
sions of this operating system and of
the applicationsintended forit should
be ironed out.

If your office is using DOS/Win-
dows 3.1 and it does the job reliably
and effectively for you, then there is
no immediate, compelling reason to
upgrade. Delayed adoption, coupled
with careful staff training, planning
for stress-free implementation, and
testing for compatibility with exist-
ing hardware and programs should
reduce the likely turmoil of adopting
this new operating system.

* Demands that fault be allocated
to non-parties, including employers,
bankrupt parties, and other legally
inaccessible parties.

* Contains Draconian Rule 82 pro-
vision.

* Eight-year statute of repose. No
exemption for minority. Hazardous
substances and defective products
are exempted. .

¢ Cap on non-economic damages
at $300,000 or $500,000, depending
on the extent of injury.

e Cap on punitive damages at
$300,000 or three times compensa-
tory damages.

¢ Standard of proof for punitive
damages is raised.

¢ Half of punitive-damage award
goes to the state.

e Jackson v. Powers overruled.

In the House, the bill consumed
seven days of debate. As far as any-
one can remember, a record.

HB158 is clearly intended to do
away with what little is left of the
civil justice system. Its adoption is,
however, much less than a foregone
conclusion. Members of the Senate
Judiciary Committee that should re-
ceive your input are Robin Taylor,
Chair; Lyda Green, Vice Chair; and
Senators Miller, Ellis and Adams.

SB95: Underinsured Motorist
Coverage/Tumbleson Revisited.

Two competing federal district
court cases (Colonial v. Tumbleson/
Singleton and Kvasnikoff v. Allstate/
Holland) have raised interesting
questions about whether or not
underinsured motorist coverage is
truly “excess” coverage. With amend-
ments crafted by the Senate Judi-
ciary Committee, chaired by Senator
Taylor, SB95 would clarify ambigu-
ities in the current statutory scheme
and make clear the legislature’s in-
tention during its 1990 session to
make this coverage truly “excess cov-
erage” that stacks, without reduc-
tion, upon other amounts recovered
or recoverable by an injured party.
At this writing, the bill remains in
Senate Judiciary. Its next referral is
to Senate Finance.

NOTE: This article was largely
plagiarized from a similar effort in
the June 1995 edition of The Alaska
Trial Lawyer. Contributors were Ken-
neth Legacki (HB115), Christine
Schleuss (HB201), Mike Schneider
(HB237), Brett von Gemmingen
(SB53), Debra Gravo (HB158), and
John Dittman (SB95).

Anchorage, Alaska
Labor Relations
Manager Sought

The Municipality of Anchorage is looking for an
experienced professional for its Labor Relations
Manager. The individual selected will manage the
Labor Relations program for the Municipality in
supporting and developing the policy positions of the
Administration with its represented employees in-
cluding white collar, crafts, police, fire, and electric
and utilities workers. Duties include: serving as chief
spokesperson in labor contract negotiations; repre-
senting the Municipality's position in rights and inter-
est arbitration proceedings; and analyzing and ad-
vising management on legislation and regulations
affecting labor relations.

The position requires a bachelor's degree in busi-
ness, public administration, personnel, industrial
relations or a related field plus extensive experience
in professional personnel and labor management
relations and/or labor law. Excellent negotiation,
analytical, and advocacy skills are necessary, as are
effective skills in creative problem solving and verbal
and written communication. Computer literacy is a
plus. Public sector experience is highly desirable.
Salary is commensuratewith experience + excellent
fringe benefits. This executive level position serves
at the pleasure of the mayor.

Municipality of Anchorage applications are re- |
quired and supplemental information is welcome.
Applications will be accepted until the position is
filled. For applications or more information, contact
the Job Hotline at 907/343-4451. Send applications
to: Employee Relations Director, PO Box 196650,
Anchorage, AK, 99519-6650, Fax: 907/343-4450.
EOE
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Women under-represented in Martindale-Hubbell

continued from page 1

“That’s still not enough in my
opinion,” says John Agel, Martindale-
Hubbell’s vice president in charge of
ratings. Martindale does not keep
statistics on how many women are
AV rated in Alaska or in the nation,
Agel says. But, he admits, percent-
age-wise women have not been as
well rated as men. Across the board
there are fewer women rated AV,
Agel says.

Called the “King Kong” of legal
listings, Martindale-Hubbell has
been rating attorneys for over 100
years. The ratings AV, BV and CV
arebased on the recommendations of
lawyers and judges who practice in
the same jurisdiction. There are two
parts to the rating, the V, which
represents “very high” professional
responsibility and ethics, and the A,
B, and C, which are legal ability rat-

ings. A is considered “from very high
to preeminent,” B is “from high to
very high,” and C is “from fair to
high.”

A lawyer must be rated in both
categories to have the rating follow
his or her name in the listing. Many
lawyers, particularly those who prac-
tice in the public sector, have no
ratings after their names since few
people know their work.

“It is very anonymous,” Zobel says
of Martindale’s rating system. An
attorney or judge may receive a list of
30 people to be rated. It may be
lawyers all with last names begin-
ning with T, U, V, or W, Zobel says. “I
might know five people on the list.”

“l periodically get these ratings
sheets and sometimes it’s people I
know and sometimes it’s not,” says
Leroy Barker, an AV-rated partner

U.S. Court Rules

New local rules take effect
in U.S. District Court

On July 17, 1995, new local rules
went into effect for the United States
District Court for the District of
Alaska. The last substantial revision
in the rules took place in 1981. The
new rules represent a major revision
of their predecessor and are the prod-
uct of approximately a decade of la-
bor by the court’s Advisory Commit-
tee on the Local Rules. A number of
prominent attorneys and judges have
served on the Advisory Committee,
and numerous others have aided in
the revision effort. Among those who
served on the committee are Judge
Andrew Kleinfeld, who chaired the
committee until his elevation to the
Ninth Circuit Court of Appeals; his
successor, Collin Middleton; Hal
Brown; Gary Zipkin; United States
District Judge James Singleton (ju-

dicial Liaison); and Timothy Terrell
(Reporter) . Others who contributed
their time, effort and considerable
talents include Alaska Superior Court
Judge Ralph Beistline; United States
Attorney Robert Bundy; Millard
Ingraham; and Sue Ellen Tatter.

The new rules are meanttosupple-
ment the Federal Rules of Civil Pro-
cedure. Wherever possible, the new
rules have been designed to be con-
sistent with practice in Alaska State
courts and the Alaska Rules of Civil
Procedure in order to avoid confu-
sion among parties and attorneys
who litigate in both systems. Only in
those instances where the District
Court is limited by conflicting Fed-
eral authority, statutes, or the Fed-
eral Rules of Civil Procedure, has
this policy not been followed.

Major discovery changes

The new revision contains some of
its most significant changes in local
practicein the area of discovery. New
Local Rule 26.2, for example, requires
early disclosure of the factual basis of
claims or defenses, witnesses' names,
addresses and telephone numbers,
written statements, documents, other
physical evidence, insurance agree-
ments, and damage computations.
In addition, this rule requires disclo-
sure of expert witnesses and a com-
plete statement of their opinions,
along with the basis and reasons for
their opinions, including underlying
data and reports. Initial and Pre-
Trial Disclosures must be accompa-
nied by the signature of the attorney
or party certifying that person’s be-
lief that based upon reasonable in-
quiry the disclosure is complete and
correct at the time it is made.

LR 26.2 further provides that ev-
ery discovery request, response or
objection made by a party represented
by an attorney must be signed by at
least one attorney of record. The sig-
nature of the attorney constitutes a
certification that the request; re-
sponse, or objection is warranted by
existing law or a good faith argu-
ment for its extension, modification

or reversal; that it is not designed to
harass or cause unnecessary delay or
needlessly increase the cost of litiga-
tion; and that it is not unduly expen-
sive or burdensome. Where a certifi-
cation is made in violation of the
rule, the court may impose financial
sanctions on the party or attorney
making the certification. Detailed
provision is made for other sanctions
for failure to make disclosures or
cooperate in discovery in LR 37.1.
Other innovations in the rules in-

clude: a rule permitting participa-
tion in civil proceedings by telephone
with the court’s permission (LR 7.2);
a rule allowing the videotaping of
depositions (LR 30.3); and arulebased
upon the state rule for alternate dis-
pute resolution and mediation (LR
53.2). _

- The new rules are maintained and
available for inspection in the Fed-
eral and State law libraries and in
the offices of the Clerk of Court for
the United States District Court in
Fairbanks, Juneau, Ketchikan and
Nome. Copies may be ordered from
the publisher - Book Publishing Com-
pany, 201 Westlake Avenue North,
Seattle, Washington 98109. (Tel. No.
1-800-537-7881)

in the Anchorage office of Robertson,
Monagle and Eastaugh. There is not
much explanation of the different
ratings. They aren’t like the judicial
surveys, Barker adds, you just check
off a box.

Martindale-Hubbell's Agel admits
the rating system tends to exclude
lawyers who have more narrow or
“esoteric” practices and who are
therefore not as well known among
thebar. Corporate lawyers, prosecut-
ing attorneys, assistant attorney gen-
erals are among those affected.

“In a place like Anchorage we're
probably looking for 10 to 15 people
who recommend the person be an
AV,” Agel says. Sometimes the com-
pany conducts a more in-depth sur-
vey, sending questionnaires on just
one personrather than alistof people.
It varies, according to Agel.

He adds that ratings are not
weighted according to the rank or
status of the person filling out the
questionnaire. In the past, only
judges and AV and BV rated attor-
neys received surveys. But that is no
longer the practice. Now, it doesn’t
matter whether the rater is AV, BV,
CV or unrated. “You're lawyers, we
respect your opinion.”

Judges’ opinions are alsonot given
any added weight, Agel says. (Only
one state—New Jersey—refuses to
allow judges to rate attorneys. Most
other states find the rating process
sufficiently anonymous to be permis-
sible, says Marla Greenstein, execu-
tive director of the Alaska Commis-
sion on Judicial Conduct. Greenstein
adds the question has never officially
come up in Alaska.)

The handful of women with AV
ratings in Alaska may be indicative
of a more pervasive problem. Nation-
ally, 18 percent of rated attorneys
are AV. In Alaska, that figure is
probably less than 10 percent, Agel
says.

“When I see that I take a hard
look. Hey, what’s wrong? Why do you
have so many Bs and so few As?” says
Agel. “Is it because you don’t want to
give? That’s what it’s got to be.”

There can be a tendency for law-
yers who do not have an A rating not
to recommend other lawyers for the
rating. This keeps the number of AV
rated lawyers artificially low.

Zobel learned about the rating
process from her partner, Stephen
DeLisio. If one partner in a firm has
an AV rating the entire firm is AV
rated. When the AV-rated DelLisio
planned to retire, his firm did not
want to lose their AV rating. Zobel
and another male partner in the firm
contacted Martindale-Hubbell ask-
ing for a review of their individual
ratings.

Zobel received a form asking for a
list of attorneys and other profes-
sionals who knew her work. She gave
them a list of 10 to 15 attorneys.

“I did not go out and campaign for
it,” Zobel says. She did mention to
some of the attorneys that they may
be getting a rating sheet and asked
them to fill it out.

“If T hadn’t gotten an AV rating
would I be jumping up and down and
screaming? I don’t think so,” Zobel
says. “Okay, I would work a little
harder. It's something I am proud of,
but it’s [not] something I would call
the end-all, be-all of my practice.
Certainly not the pinnacle that I was
striving for.”

Although Zobel doesn’t feel the AV
means much to local clients who know
her work, she has seen it affect people
she works with out of state.

“Sometimes supervisors will look

atit, more than people [with whom] I
have an ongoing relationship ... and
I guess that is important to them if
they want to figure out if [they] have
the right person.”

The Gender Equality
Task Force is looking at
the issue of Martindale-
Hubbell's rating process
in the context of gender
equity in attorney sala-
ries, partnerships,and
how professionals are
viewed by their peers.

Barker, who has been AV-rated
since the 1970s, also sees little ben-
efit to his practice from the AV rat-
ing. “Most referrals come from other
clients or attorneys you work with,”
Barker says. “It doesn’t come from
someone just picking up Martindale.
1 probably haven’t used Martindale
in 10 years to pick a lawyer.”

Networking, says Barker, is much
more important than Martindale.

Zobel doesn’t see the ratings pro-
cess as particularly gender biased.
The male partner in her firm who
also asked for a reevaluation of his
rating did not get the AV.

“It’s not a gender issue as [much]
as have you done what you need to do
to get it. I had no problem but then I
have a supportive group that I work
with,” she says.

Sandra Saville agrees women at-
torneys are not the only ones under-
represented in Martindale-Hubbell,
but she adds, there is definitely a
gender problem.

The rating system "hits so dispar-
ately against women that it is obvi-
ous that there is something wrong
with the system," Saville says.
"Women tend to be clustered in the
types of law practice which are gen-
erally not given a high value by some
members of the bar,"” she said.
"[Women] tend not to have high num-
bers in high profile litigation type
practices.”

"I also find that when lawyers
[both men and women] rate women
lawyers that the traits they would
generally find strong in a man, such
as being aggressive or tenacious or
self confident, they will sometimes
look at as a negative trait in a
woman."

A particular problem women face
is the lack of mentoring, Saville says.
"Ifyou don't have a mentor thatis AV
that is also a real problem." What is
needed, Saville says, is more AV-
rated women lawyers to show women
the ropes.

Zobel encourages other women to
take an active role in the rating pro-
cess. “Take a chance and do it,” she
says. “There’s nothing to lose. If you
do not get an AV it does not count
against you.”

Agel, too, tells women who want
their rating to be improved to contact
Martindale-Hubbell. “If they write
us a letter we will respond to it,” he
says.

The Alaska Gender Equality Task
Force will be presenting more infor-
mation on this issue in the near fu-
ture. To get on the Task Force mail-
ing list or to get involved, call Pam
Cravez at 243-5010.

For more information call
Martindale-Hubbell at 800-526-4902
or write, P.O. Box 1001, Summit, NJ.
07902

The author represents the Joint State-Fed-
eral Gender Equality Task Force.
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PRESIDENT’S REPORT FINANCIAL STATEMENTS

The Alaska Bar Foundation’s revenue increased in 1994. Higher interest rates and ALASKA BAR FOUNDATION AILASKA BAR FOUNDATION
waiver of bank fees by Bank of America, National Bank of Alaska, Denali State Bank and First Financial Position as of December 31, 1994 Income Summary for the Twelve-Month Period Ending December 31, 1994
Bank dramatically improved the revenues obtained from the IOLTA (Interest on Lawyer’s
Trust Accounts) program. However, the declination in 1993 revenues, as well as timing ASSETS: INCOME;:
differences, forced an IOLTA grant distribution of only $136,500. The Alaska Pro Bono CASH AND INVESTMENTS: Donations 17.567
Program, Anchorage Youth Court, and CASA’s for Children were grant recipients. Onerating A t 12.343 Int t H.owm
Additionally the Foundation provided funding of $900 to the state championship high H:wmwﬁ.: mwﬁmooo:: ﬁwwmu ‘%OMMMM INCOME: 19.559
school mock trial team to pay the travel expenses of one of its members (who was Ready Assets Ho.owm ‘ ’
economically disadvantaged) to go to the national competition. TOTAL Y _ 71.033 EXPENSES:
The Trustees continue to be thankful for the support of the members of the Alaska Bar ’ General P 3.. ects 00
Association and hope to continue support of programs important to Alaskans. ACCOUNTS RECEIVABLE: Grants ) 00
Mﬂ@ﬂmﬁw A ; MMM Board Meetings 00
aska Bar Association , Gender Equality 388
Mary K. Hughes q
i g TOTAL : 4,836 Alaska Legal Net 525
FoeD ASSETS: Accouning Serices 1799
Donated Property (Art) 4,500 ww%mn_wm and HmMm aneous uw 10
TOTAL 4.500 ormation Return 340
HOH\HJ> m w TOTAL EXPENSES: 4,717
RANT PROCEDURES TOTAL ASSETS: 80,369
The Trustees defer to the following guidelines and procedures for reviewing applications LIABILITIES AND FUND BALANCE:
and awarding IOLTA grants: LIABILITIES: NET GAIN (LOSS): 14,842
1. Anapplicant shall submit its request for an IOLTA grant by supplying the information Accounts Payable 148
and documents requested in the IOLTA application supplied by the Alaska Bar TOTAL 148
Foundation. ALANCE:
2. All applications for IOLTA grants shall be submitted to the Alaska Bar Foundation by m,cvww,mm F o%mzm% Endowment 5.000
April 15 of each year. . N ’
3. TheTrustees of the Alaska Bar Foundation shall review each IOLTA grant application Justice Dimond Endowment 3,600
to determine the application’s appropriateness for IOLTA funding. Wendell w Kay Endowment 490
4. Ifthe application can be funded, the Trustees of the Alaska Bar Foundation shall meet morouw.nwrﬁ Fund ) (6,000)
as a committee of the whole for consideration and approval of IOLTA grant applica- Undesignated Capital 62,289
tions. The Trustees meeting shall be prior to June 30. Gain/Loss 14,842
5. TFunding shall be available to successful IOLTA applicants on a fiscal year basis (July TOTAL 80.221
1 through June 30).
6. The President of the Alaska Bar Foundation shall communicate to each applicant the TOTAL LIABILITIES AND FUND BALANCE: 80,369
action taken by the Trustees.
7. Anapproved IOLTA applicant shall submit such evaluation reports as requested by the
Alaska Bar Foundation.
8. Grant applications are the property of the Alaska Bar Foundation. 52»92 OE\ mw_;»P\_ngmz\ham ALASKA BAR FOUNDATION IOLTA PROGRAM
9. Applications for emergency IOLTA funds shall be made to the Alaska Bar Foundation ; )
through its President, The request will be forwarded to the Trustees who may call a EmE mw.kﬁ.uﬂ FOUNDATION IOLTA PROGRAM Income Summary for the Twelve-Month Period Ending December 31, 1994
special meeting to consider the same. Financial Position as of December 31, 1994 INCOME:
ASSETS: IOLTA Interest 199,426
CASH AND INVESTMENTS 177.088 Interest on Investments 4,315
TOTAL ASSETS: 177,088 Miscellaneous 953
TOTAL INCOME: 204,694
ALASKA BAR FOUNDATION TRUSTEES— vk
CURRENT LIABILITIES: EXPENSES:
WINSTON S. BURBANK Accounts Payable 593 TIOLTA GRANTS:
Payroll Taxes Payable _00 Alaska Pro Bono Program 132,500
JOHN M. CONWAY TOTAL 593 Anchorage Youth Court 2,500
Casa’s for Children 750
MARY K. HUGHES .
CAPITAL: . West High Mock Trial Team 900
WILLIAM B. ROZELL Mﬁ%mﬁ_ .mewa v - mw% Catholic Social Services 15,000
ain (Loss ’ TOTAL _ 151,650
SANDRA K. SAVILLE Fund Balance 153,555 Administration:
TOTAL: 176,495 Staff Expense 3,636
TOTAL ILITIES WMMW:MMWW Services HWMWW
AND CAPITAL: g Annual Report 1,717
Miscellaneous 1.065
TOTAL 30,404
TOTAL EXPENSES: 182,054

INCREASE (DECREASE):



