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Joint state-federal courts gender equality
task force finds gender bias in Alaska

Education urged

By PaMeELA CRAVEZ

In nearly all aspects of Alaska’s
state and federal court systems
women are more likely than men to
experience and perceive gender bias.
However, men also recognize sex-re-
lated bias, particularly in domestic
violence and domesticrelations cases.

The Joint State-Federal Courts
Gender Equality Task Force, co-
chaired by Federal District Court
ChiefJudge James Singleton and An-
chorage Superior Court Judge Karen
Hunt, reported the findings of its
three-year investigation of gender
fairness in Alaska courts this month.
The Task Force recommended that
courts emphasize education, and
added that materials about gender
fairness be sent to judges, state and
federal court staff, and Bar members.

The findings, based on statewide
surveys and subcommittee evalua-
tions, mirrored those of other task
forces across the country: Women,
more than men, experience and per-
ceive gender bias.

Alaska’s Task Force received re-
ports of gender-biased differential
treatment between attorneys, and be-
tween attorneys or judges and other
persons in the courtroom, including
jurors, witnesses, security personnel
and other court staff. Incidents of
genderbias appeared obvious tosome
and nonexistent to others.

Comments from women on Task
Force surveys reported biased behav-
ior that took the form of sexist humor;
the practice of informally addressing
women by their first names, and men
by their surnames; actions based upon
sex-related stereotypes; and the use
of gender-biased language.

Women also reported a lack of job
opportunities based on merit, favor-
ing of male attorneys in the court-
room and out, and economic and other
disparities in the treatment of women
in civil and domestic litigation.

Although the Task Force received
reports of gender-biased behavior
within Alaska’s courtrooms, biased
interactions occurred between attor-
neys outside the courtroom more fre-
quently.

The Task Force defined genderbias
as any unjustified differential treat-
ment of a woman or a man based on
that person’s gender, including but
not limited to such things as use of
language, humor, manners or eti-
quette, conditions of employment, and
sexual harassment.

More than 100lawyers, judges and
citizens throughout Alaska supported

the Task Force's work. Subcommit-
tees investigated gender fairness is-
sues; the federal and state courts; the
legal profession; and the general pub-
lic experience with the courts. Each
subcommittee conducted surveys, is-
sued a report, and made recommen-
dations for improving gender fair-
nessin its particular area. Across the
board, participants in the investiga-
tion found that just the process of
inquiry raised the level of gender-
issue awareness in Alaska’s courts.

The Task Force report includes
subcommittee recommendations and
reports.

The Task Force, recognizing that
education is one of the key factors in
eliminating gender bias, has already
begun supporting statewide work-
shops and seminars on gender equal-
ity, but it cautions there is still more
work to be done.

As part of its work, the Task Force
adopted six general recommenda-
tions:

1. Provide gender equality edu-
cation and materials to private
law firms, state and federal court
personnel, and the judiciary.

The Task Force recommends the
development oftraining seminars and
materials on ethics and gender for
people involved with the courts. Ma-
terials should include a pamphlet
about gender issues to complement
the existing state court leaflet. These
materials could be used by new
admittees to the bar, jurors, wit-
nesses, litigants, and other partici-
pants in court proceedings.

2. Revise and update the
Women’s Legal Rights Handbook.

The former Alaska Women’s Com-
mission wrote the original version of
this handbook, which was last re-
vised in 1990.

3. Publicizeinformationongen-
der issues and progress toward
equality.

4. Adopt stateand federal court
rules and a state bar ethics rule
that prohibit gender discrimina-
tion.

5. Integrate gender bias educa-
tion into all relevant substantive
and procedural courses offered
bythe Alaska Bar Association and
the state and federal court sys-
tems.

6. Maintain an ongoing group
that can systematically monitor
gender bias and implement rec-
ommendations.
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Tourists flock |
to the Christ
The Redeemer
. Statue in Rio.

By James C. HORNADAY

My first trip to South America was filled with activity:
three weeks in a Methodist Community Center in a Rio
Slum; two days at the magnificent Iguazu Falls: a
week at the world Methodist Conference; and a week on
the Amazon River.

@ Rocinha Community Center

Rocinha is the largest slum in Rio. The Methodist Community
Center includes a church, daycare center and kindergarten, a very
active gymnasium, youth and adult soccer, music programs, hy-
giene programs and adult education. Two hundred fifty thousand
people live in the Favela (slum) that winds up a steep hill next to
more prosperous housing and shopping developments. The streets
teem with people, open fish markets, produce stands, stores, cars,
bikes and pedestrians. continued on page 14

Non-Profit Organization
U.S. Postage Paid
Permit No. 401
Anchorage, Alaska

Alaska Bar Association
P.O. Box 100279
Anchorage, Alaska 99510




Page 2  The Alaska Bar Rag — September-October, 1996

President's Column

A new look at bar conventions

When I went to my first Bar Con-
vention I wasn’t sure what to expect.

I am fairly certain that I never
wonld have gone to one if I hadn’t
been elected to the Board of Gover-
nors and decided that I had to go.
Now, having attended the last four, I
have a much better idea about what
a Bar Convention entails, but I still
have mixed feelings about the event.

I know that we could do things
better (I wanted to kill one professor
who spoke a couple years ago; he
seemed to think that the way tobe a
good lawyer was to call your clients
on weekends to show them that you
worked all the time), but whether it’s
worth the time and money isn’t clear.
And, some things about the confer-
ence are excellent as they are. For
instance, I laughed really hard at
Judge von der Heydt’s stories about
Nome at the 1996 convention. In fact,
the entire convention was wonderful
this year —thehistorical perspective
was well worth hearing.

My greatest concern is that not
many of us go to the conventions.
Those of us who do attend, usually go
to them all. Is there something we
could do that wouldn’t be too costly,
but would encourage broader partici-
pation? Is broader participation all
that important? After all — you ei-
ther participate or you don’t.

But, I believe that the more in-
volvement you get the better, and I

Please fax this form to the
Alaska Bar Association.
Fax 907/272-2932

Or, you can mail this to the
Alaska Bar Association.
PO Box 100279

Anchorage, AK 99510-0279

have a strong feeling that the reason
most people don’t go to the conven-
tionis simple: money. But, hey, prove
me wrong (or validate me, which-
ever): answer our fax poll and tell the
Board of Governors what you think
about the convention.

Coming from a political family I
don’t care for polls, and I've certainly
seen them proven wrong, but we will
read your thoughts, and this poll is
(hopefully) an easy way to get your
input. The board is in the process of
trying to figure out the future of the
convention right now. I've even ap-
pointed a convention feasibility
committee, which is why I've written
this article and am pestering you to
answer our poll. And we've also put
together some convention informa-
tion stats which may be of interest to

Where do you practice?.

you as you think about bar conven-
tions.

First, here’s our estimate of what it
costs YOU to attend the cenvention:
If the convention is in your home
town:

Registration fees: $175 two days
($ 90 one day,
$ 50 half day)
Social events: $100 for every-
thing (two lunches, one reception,
and one banquet)

TOTAL: $275

If the convention is out of town:

Registration & all

Social events $275

Hotel (3 nights x average
. $125 nt.) $375

Ground transport $ 30

Misc- tips,

other meals $175

TOTAL: $755

NOT counting airfare

Those are the basic costs, but of
course what they don’t show is your
lost business time.

Besides the costs to you, I also
thought it would be interesting tolist
what it cost all of us as part of our Bar
dues for the conventions, and some
other statistics, since 1988. I'm only
including a few of the statistics in
this article. If you would like a more
complete breakdown, let me or the
Barstaffknow and we would be happy
to provide it.

Year of admission in Alaska:

m)Tes T [m]i s

(O Loss of billable hours?
O  Costs too much?

Other:

Have you ever attended an Alaska Bar convention?
If yes, how many conventions have you attended?

3 5-7 [ 7ormore
If no, was it because of (check all that apply)

0 Not interesting enough?‘

O Yes 0 No

O Travel?
(O  Time of year?
0  Other (please explain below)?

Make it shorter
Only have it in Anchorage

Make it less expensive
Have more concurrent CLEs

quality of life, etc.)

U QQoaaoaaq

Other:

What could be done to improve the Bar convention? Please check all that apply.

Only have it outside of Anchorage

Have more non-substantive law programs (e.g., stress management,

Have more family-related functions (e.g., picnics, fun-runs, sailing, fishing)

What types of CLEs would you like to see offered at the convention?

O  Yearly O

the convention? O Yes

Comment:

Should we keep having a convention? (J Yes

If yes, should the Bar convention be held yearly or every other year?
Every other year

Do you think it is valuable to have interaction between the judiciary and the Bar at
0 No

0 No

conference? O  Yes

Should we continue to schedule the convention at the same time as the judicial

0 No

What do you like best about the convention?

If you never attend the convention, what is the one thing (or more) that would get
you to go (besides it being absolutely free)?

Bar Convention Statistics since

1988
Average cost of an annual conven-

tion including income and loss:

$6,481 Net Cost
Pve arrived at this figure by adding all
of the gains and losses for the 1988-
1996 conventions and dividing by nine.
The actual cost for the convention has
averaged about $51,000 per year, but
some years we make money and most
years we lose money. On balance, it
costs us around $6,500 a year to do a
convention. However, this figure does
not include staff time, nor the Bar
president’s time, so the cost is not all
inclusive.

Average attendance at conven-

tion: 270 people
This number is difficult to figure. It
includesjudges, sinceone of the things
we do that helps monetarily is to com-
bine our conventions with the judicial
conference, but it also includes non-
bar members and people who attend
only part of the convention. There are
approximately 50 judges registered for
the bar conference each year.

Most expensive conference:N e t

Loss $25,282

Expense: $139,556
Income: $114,274
Loss: $ 25,282

This was for the 1990 Northern
Justice Conference. The Board of
Governors planned for this expense,
which included translators and travel
expenses for people from other coun-
tries.

Least expensive conference: Net
Gain $14,590

Expense:  $58,825
Income: $73,415
Gain: $14,590

No, Dan Winfree, this was not
your convention; it was the 1988 An-
chorage convention.

Conventions make up about 2% of
the Bar’s total budget. I was sur-
prised to see thatthey don’t cost more
than they do overall, but time and
energy-wise they seem to take a lot. I
have had a lot of comments about
conventions in the last year, and
would like to know more about what
you think.

Please fax or mail us back the poll.
We are trying to decide the future of
the convention, and your informa-
tion will help. If you don’t want to do
the poll, but have suggestions, give
me a call — 907-463-5440. Thanks
for your effort. We willkeep you posted
on the results.
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Distant bar associations diss Anchorage —

We don't care.

Like a ferret that periodically pops
out of hibernation to sully the pris-
tine snow around its den, the TVBA
(the Tanana Valley Bar Association,
for you newly anointed) makes its
reappearance in this issue of the Bar
Rag. (See p. 19).

The TVBA was noted in the past
for its utter disregard for decency and
decorum, not to mention grammar
and punctuation, and its revivified
corpse exhibits many of the same
symptoms. The Bar Bag staff sus-
pects that the TVBA was shamed
intoreappearing by the emergence in
these pages of a competitor: The Ju-
neau Bar Association, whose minutes
under Mie Chintzi were a study in
the varieties of literary form, with a
sonnet one week and a rip-off of
Mickey Spillane the next. Mie was
recently succeeded by Lach (rhymes,
Iam told, with “flash”) Zemp (rhymes
with “hemp”), who exhibits no less of
an ear for the absurd, of which Ju-
neau appears to have an
overabundance even when the Legis-
lature is out of session.

Scrivening in the TVBA corner is
John (rhymes with “John”) Tiemessen
(rhymes with “Tiemessen”). As por-
trayed by his pen, the TVBA is a
gaggle of wise-cracking cynics whose
lunchtime conversation invariably

dives toward the nether parts, in
terms of both taste and human
anatomy. In other words, same old
TVBA.

Since these local associations meet
more or less weekly and the Bar Rag
appears only semi-monthly, the bulk
of their outputis lost to the Bar Rag’s
state-wide audience. That may be all
to the good. Readers wanting more of
the stuff, however, may ask at their
local bookstores for the hardcover
compilation, which Random House
will be publishing as soon as it has
exhausted the market for O.J. paper-
backs.

Both the JBA and the TVBA, in
their more serious moments, have

Letters from the Bar

converged on a common issue. With
Justice Rabinowitz’s seat on the Su-
preme Court up for grabs in the fall,
both Juneau and Fairbanks have
taken up the noble mission of seeing
thatitdoesn’tgo to an Anchoraginian.
The two associations have drafted
joint and several resolutions to that
effect and have made noises about
exchanging them with each other and
forwarding them to the Bar, for what-
ever good they think that will do
them.

Now, by my extremely rough reck-
oning (i.e. counting the pages in the
lawyers’ directory), the Third Judi-
cial Districtis home to 78% of Alaska’s
practicing lawyers. On a strictly pro-
portional basis, the Third Judicial
District should be called upon to pro-
duce 3.9 justices (let’s call it four,
prevailing views of elective amputa-
tion being what they are). If I recall
my judicial history correctly, Justice
Compton was appointed from the
superior court bench in Juneau. The
Outback thus has all the representa-
tion it's entitled to.

To back up the statistics, I submit
as proofthe minutes of the TVBA and
the JBA. Do we really want these
people making the law of the land?
Compare their lunchtime conversa-
tions with those of the Anchorage Bar

Association. I'll admit that I haven’t
been to an ABA meeting in a long
time, but when I did go, the conversa-
tion went something like this:

M.E. It seems to me that footnote
17 in Justice Brennan’s concurrence
implicitly acknowledges the Ninth
Circuit’s adoption of the doctrine ofin
pedisfuturis, atleastfor cases brought
between the 4th and 6th, inclusive, of
June 1984. Pass the Sweet-N-Low,
please.

B.G.: Imustdissent from the inter-
pretation of my learned ceclleague.
The textual incorporation of the Rule
in Queen Anne’s Case is meant to
remind us that any ex post facto law
is void ab initio unless conjoined with
correlative metatarsals inserted ex
officto.

M.E. Bunk.

B.G. Then give me back my spoon!

Chair: Order!

As you can see, the legal-intel-
lectual life in Anchorage is conducted
at an altitude far too rarified for most
provincials, at least as indicated by
theirlocal Bar minutes. I make a one-
time exception for Juneau lawyers
Tom Waldo, Vance Sanders, Phil
Pallenberg, and the other members
of their running team, who picked me
up last weekend while I was hitch-
hiking in the Yukon (no more details,
since I'm peddling the story to Sol-
dier of Fortune). I'll back any one of
those guys for the High Court.

Otherwise, it’s got to be an
Anchoraginian. This is Qur Moment;
let us grasp it firmly.

P.S. Please don’t write to inform
me that ferrets don’t hibernate. I'll
bet they could if they wanted to.
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I'm writing by light of Coleman lantern, so excuse the penmanship. Power
is still out here. It’s a month now. They do have one island generator going,

though.

They were supplying power only to the Chuuk governor and legislature
and to hospital and power company execs. So I convinced the Chief Justice
to close the court and order release of all arrestees until power was turned on.

The same day the A.G. came wanting an arrest warrant for a guy who took

a machete to someone’s head.

We said, “Sorry, no warrants till we get power.”
The A.G. told the Judge, “The guy lives near you.”
(The) Judge said, "I got my long-range shotgun.”
The power came on the next morning.

All the ...
their (home) country....
bachelors.

families in our complex have sent their wives and kids back to
so we're a pretty weird mix of married international

This week the supreme court is suing the new governor and legislature
because they cut the judges’ salaries and mandated a four-day work week. 'm

representing the Court ..

.. It’s a different ball-game here. Interesting.

The parties and plcmcs on the islands are great. Still spend lots of time
sitting on the beach drinking coconut water.

Mark Sokkappa
As written to Shelley K. Owens

Priced to =sell -

OFFICE - CONDO FOR SALE

1218 sq. ft. at N Street Plaza - 821 N St.. Suite 102. Ideal location
with partial view of park strip. off street client parking. 2 covered

parking stalls. lots of storage. Extensive custom cabinetry and
work stations. offices, conference room. and kitchen.

CALL 272-1527

Micronesia message Il

News for the Bar Rag. I was ap-
pointed Chief Justice for the High
Court of the Republic of the Marshall
Islands in April, 1996. Although I
miss Alaska I am enjoying this tropi-
calparadise. It also seems every other
person I meet is from Alaska. There
are quite a few attorneys in
Micronesia who have come from
Alaska. It may be worthwhile to orga-
nize a Micronesia subchapter of the
Alaska Bar Association!

Daziel Cadra

For ReNT OR LEASE
12x20 ft. office with view of mountains.
Two secretarial stations, shared
conference room, lunch room and
receptionist. 405 W. 36th, Suite 200.

Phone 337-2964/561-1701

TVBA returns
The TVBA has been absent from
your publication for some time now.
We apologize to your publication and
to your readers for the lack of TBVA
minutes and the attendant lack of
quality. T am certain that you have
noticed a drop in your subscriptions
since our minutes quit appearing in

the Bar Ragg [sic].
John J. Tiemessen, TVBA Sec.

FINDING AND CHOOSING LAWYERS

Clients prefer a

personal touch.
Corporate counsel want 1o hear from
their lawyers

6 oo/o by phone or letter
40”

© Greenfield:Belser Ltd and Market/Intelligence

indirectly, through newsletters
or other methods.

Complete Sets - Used:
Alaska Reporter
Alaska Digest
Alaska Administrative Code
Am. Jur. 2d

Call Joy: 276-6131

Continental Land Investments

Serving allorneys and their clients for over 15
years in purchasing Deeds of Trusl and Noles.
Conlinental Land Investmenls has worked with
atlorneys in liquidaling eslales and raising
cash [or other opporlunities.

Conlinental Land Investmenls offers fasi,
efficient service and compelilive rates.

Please conlact Hugh Gellerl or Glenn Gellert
Phone 277-2663 - Fax 277-3752
E- Mail 102127.326@compuserve. com

EXPERIENCED ATTORNEY
wanted for full-time staff position with
Anchorage AFL-ClO union. Labor law
background preferable; interesting and
challenging caseload; some travel.
Salary DOE, full benefits. Submit
resume, writing sample and references
to PO Box 90917, Anchorage, AK
99509-0917

THE FUNNIEST OF ALL LAW
BOOKS is "The Lighter Side of

Practicing Law by We, the Lawyers"
which contains 140 humorous courtroom
anecdotes told by 112 judges and lawyers
from all fitty States. Alaska humor from
Wayne Anthony Ross, Anchorage.This 118
page book can be purchased by sending
$25 (includes postage & handling) pay-
able to "We, the Lawyers“toretiredlawyer,
William F. White at 205 Berwick Road, Lake
Oswego, Oregon, 97034.
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ALSC President's Report

Life with legal services

Bipartisan actionin the U.S. House
of Representatives on July 23, 1996
rejected the House Appropriations
Committee’s recommended funding
level for the Legal Services Corpora-
tion (LSC) by adding $109 million,
bringing the House version of the
appropriation to $250 million. This
action upset the House leadership.

Fifty-six Republicans joined 190
Democrats and one Independent to
approve an amendment to H.R. 3814
offered by Reps. Alan Mollohan (D/
WYV) and Jon Pox (R/PA), for a vote of
247 to 179. 1 don’t have the exact
figure, but this increase will provide
asubstantial amount for Alaska. Our
Representative Don Young voted
against the increase!

Meanwhile, the U.S. Senate Ap-
propriations Committee has reported
outits version of H.R. 3814 to include
$288 million for LSC, still far short of
the requested $340 million but obvi-
ouslyanimprovement over the House
version.

As of this writing (early Septem-
ber), Congress has returned from its
recess and will address several ap-
propriations bills, including H.R.
3814, but a specific schedule has not
been set. The differencesbetween the
House and Senate versions will have
to be worked out. It is possible, how-
ever, that the work on the bills will
not be completed by September 30 —
the end of the federal fiscal year —
and that a “continuing resolution”
will be passed to maintain the cur-
rent funding level (for six months or

= =

some other stated period).

®

In August, the LSC published two

sets of regulations, which became
effective asinterim regulations, deal-
ing with the various Congressional
restrictions on legal services enacted
last spring. They coverrecipients use
of non-LSC funds, class actions, re-
districting, lobbying, priorities in the
use of resources, etc. The LSC board
will consider comments and take fi-
nal action on these regulations at its
September 29 and 30 meeting,

®

Despite federal funding decreases
and federal restrictions on the ser-
vices that LSC grant recipients may
provide, the LSC and the basic legal
services system survive. But the
battle continues.

The preamble to Alaska’s Rules of
Professional Conduct includes the
following: “A lawyer should be mind-

ful of..... the fact that the poor, and
sometimes persons who are not poor,
cannot afford competent legal assis-
tance, and should therefore devote
professional time and civic influence
in their behalf.” Alaska has one of the
mostsuccessful probono programs in
the country, with a great number of
lawyers devoting professional time
to ALSC clients.

One who has committed himselfto
the “civicinfluence” part of that coun-
sel is former legislator Jamie (some
know him as Jim) Fisher. In connec-
tion with his recent years, work with
the Alaska Legislature, Jamie has
developed a written set of “vignettes”
about Alaskans helped by the day-to-
day efforts of ALSC with and without
litigation. Here are a few of them,
paraphrased by me.

¢ Asingle mother waslocked out of
her apartment by her landlord, in
violation of the law. She and her
daughter were prevented from re-
moving any of their possessions from
the apartment, including the child’s
school books. AL.SC notified theland-
lord of his legal obligations, and con-
vinced him to remove the lock to
allow the woman access to her pos-
sessions.

¢ A senior citizen commercial fish-
erman suffered some health prob-
lems, which, combined with several
poor fishing seasons, caused him to
default on his fishing vessel loan.
ALSC negotiated a settlement with
the lending institution to allow the
man to retain use of his boat and,
thereby continue to earn a living.

e A young mother of four children
had separated from her husband, who
had physically and emotionally
abused her throughout their mar-
riage. He filed for divorce and sought
custody of the children. ALSC coop-
erated with several social service pro-
viders, enabling the woman to get
counseling and educational services.
At trial, ALSC obtained a satisfac-
tory joint custody arrangement.

The compilation of vignettes con-

...the LSC and the basic legal services system
survive. But the battle continues.

e A woman confined to a wheel-
chair due to multiple sclerosis ap-
plied for, and was denied, Supple-
mental Security incoma benefits.
Without the SSI benefits, she was
unable to obtain adequate housing.
ALSC convinced the Social Security
Administration to reconsider its ini-
tial decision, avoid the lengthy ap-
peal process, and provide assistance
enabling the woman to improve her
housing and increase her level of se-
curity and independence.

How to discover computerized

By JosepPH L. KASHI

In the July-August 1996 edition of
The Alaska Bar Rag, we discussed
general legal questions affecting the
discovery of computerized records.
Now, we'll suggest how you might
approach actually discovering com-
puterized records.

Before you begin on-premises elec-
tronic media discovery (EMD), you
must establish enough technical in-
formation about your opponent’s com-
puter systems and record systems so
that you can ensure your on-premises
inspection is thorough and complete.
You may only have one Rule 34 pre-

SOLICITATION OF VOLUNTEER ATTORNEYS

The court system maintains lists of attorneys who volunteer to accept court
appointments. The types of appointments are listed in Administrative Rule
12(d)(2)(B). Compensation for these services is made pursuant to the guide-
lines in Administrative Rule 12(d)(2)(E)-(I).

Attorneys may add their names to the volunteer lists by contacting the area court
administrator(s) for the appropriate judicial district(s):

First District:
Kristen Carlisle
415 Main St. Rm 318
Ketchikan, AK 99901-6399
(907) 225-9875

Third District:
Al Szal
825 W. 4th Ave.
Anchorage, AK 99501-2083

(907) 264-0415

Second District:
Tom Mize
604 Barnette St. Rm 210
Fairbanks, AK 99701-4576
(907) 451-9251

Fourth District:
Ron Woods
604 Barnette St. Rm 202
Fairbanks, AK 99701-4547

(907) 452-9201

mises inspection, so you had betterbe
thorough.

AN ELECTRONIC MEDIA DISCOVERY
BATTLE PLAN

As computer records become in-
creasingly central to business docu-
mentation, it’s become crucial that
both your client and the opposing
party preserve the original state of
easily mutable data files as soon as
youbecome aware of the potential for
litigation. Courts have become quite
irritated with parties that fail to
promptly make immediate and reli-
able archival copies of any data pos-
sibly related to imminent litigation.
Put your opponent upon aotice that
you insist that two complete and veri-
fied copies of all possibly related data
be archivally preserved on backup
tape or other suitable media as soon
as litigation threatens. Be sure that
you inform your own client to do the
same oryou and your client will likely
be sanctioned under Rule 37.

Plan computerized discovery very
early in litigation. Before you enter
the premises, establish through prior
interrogatories and depositions of the
MIS director or person maintaining
the computer system atleastthe tech-
nical information suggested below.
Not all of the suggestions made here
are applicable to each and every case.
I’'ve provided a list of technical ques-
tions to answer before you start EMD.

tinues with examples of people with
health problems, employment prob-
lems, family problems, landlord prob-
lems, and a variety of life-disturbing
difficulties the intensity of which are
lost in a simple list such as this.

The Congressional and legislative
assaults on the legal services deliv-
ery system may be motivated in part
by an element of “lawyer bashing.”
But it is people like the ones just
described who are hurt most by those
attacks.

records

These same suggestions apply in the
reverse where your client must com-
ply with electronic discovery, pre-
serve data records and yet protect
itself.

Consider requesting EMD as soon
as the case has begun or at least put
your opponents upon notice of pos-
sible spoliation concerns prior to be-
ginning litigation. Otherwise, those
crucial documents and backup tapes
may beirretrievably overwritten dur-
ing the ordinary course of informa-
tion system operation.

AGREE TO COMPUTER DISCOVERY
GROUND RULES

Because of concerns about the
admissability of easily altered com-
puterized records, it’s necessary dur-
ing discovery to lay a careful founda-
tion for the authenticity and prior
protection from alteration of any com-
puterized records that are discovered
from your opponent. Due to increas-
ing limitations upon the number of
initialinterrogatories and depositions
allowed as a matter of right, founda-
tional questions and discovery of tech-
nical specifications deserve careful
attention when first planning your
discovery if you believe that EMD
will become important.

Request opposing counsel to en-
sure that the respondent’s initial dis-
(RO v IS, Iy T g e e e

continued on page 12



Juris Prudence

Internet decision
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“Any content-based regulation of
the Internet, no matter how benign
the purpose, could burn the global
village to roast the pig.” So wrote
federal Judge Dalzell last month in a
decision rejecting congressional leg-
islation designed to regulate “inde-
cent” material on the global com-
puter network.

The three-judge panel of the U.S.
District Court in Philadelphia unani-
mously issued a preliminary injunc-
tion blocking the federal government
from enforcing the Communications
Decency Act provisions of the 1996
federal telecommunications reform
law. A group of approximately fifty
corporations, public interest organi-
zations and trade associations (in-
cluding the American Library Asso-
ciation) brought the combined law-
suit challenging the legislation.

The stated purpose of the law is to
protect children from sexually ex-
plicit content on the Internet. One
provision of the Decency Act
criminalized the transmission to mi-
nors of “indecent” or “patently offen-
sive” material, without expressly de-
fining those terms. Another provi-
sion sought to limit on-line discus-
sion of abortion. The federal district
court found the law both overreach-
ing and unconstitutionally vague in
its approach.

The Internet was judicially char-
acterized as a “never-ending, world-
wide conversation” and “the most
participatory form of mass speech yet
developed.” Consequently, in a 200
page decision, the federal district
court declared that the Internet de-
served the highest First Amendment
protection from government intru-
sion and censorship.

The Clinton Justice Department
reportedly will appeal the ruling to
the U.S. Supreme Court. If upheld,
the decision offers sweeping protec-
tion to Internet communication (and
on-line businesses) from government
regulation — perhaps greater than
that afforded the press. On-line users
may ultimately enjoy greater protec-
tion against libel suits than newspa-
pers or magazines.

The lower federal court noted that,
unlike radio or TV, communication
overthe Internet doesn’tinvade one’s
home or computer screen but must be
sought out. Internet content is sel-
dom encountered by accident. For
that matter, indecent or patently of-
fensive speech is not necessarily “ob-
scene”. Both categories are much
broader than the U.S. Supreme
Court’s legal definition of prohibited
obscenity. Indecent material, on the
other hand, receives some First
Amendment protection. ;

In anunrelated, yet relevant, case,
the U.S. Supreme Court has recently
ruled on a question of regulation of
commercial speech in the form of cable

YICTORIA GOFMAN GOWECTION

b

P
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Accessories

Art

Victoria S. Gofman
Interior Designer

730 1 Street, Suite 219 Tel. 907-274-4470

Anchoraﬁe. AK 99501 Fax 907-277-7126

television programming. The high
court confronted provisions of the
1992 federal Cable Act intended to
protect children from indecent pro-
gramming on cable channels leased
to local groups or set aside for public
access for educational and govern-
mental use. The three provisions of
the law at issue are known collec-
tively as the Helms Amendment (af-

ter Sen. Jesse Helms, R/NC).

Six different opinions were writ-
ten by Supreme Court Justices and
none of them commanded a majority.
In multiple, splintered de.cisions, the
Court upheld a provision that en-
couraged (but did not require) cable
operators to prohibit indecent (read:
pornographic) programming on
leased access channels.

However, the Court struck down a
provisionthatrequires operatorswho
choose to allow indecent program-
ming to block it for all but those
viewers who request it in writing
because less intrusive alternatives
exist, e.g. individual viewer use of the
v-chip screening device. Sinilarly, a
provision that encourages cable op-
erators to ban indecent material on
public access stations was also re-
Jected because it threatened to cause
censorship of controversial shows on
health, politics and art.

Unlike the Internet cs.se outlined

above, the Supreme Court plurality
opinion by Justice Breyer did not
endorse a categorical legal analysis
skeptical of any restriction on speech
such as cable programming content.
There was not the sort of sweeping
language used by lower court Judge
Dalzell in declaring the anti-
cybersmut law “repugnant to First
Amendment principles”. Neverthe-
less, the Supreme Court’s cable deci-
sion sheds minimal light on how the
high court willrule on Internetspeech
when that matter inevitably comes
before them.

Meanwhile, welcome to the devel-
oping law of cyberspace. Because the
Internet doesn’t exist in any fixed
place or jurisdiction, it is also raising
new legal issues concerning privacy,
copyright and trademark laws that
are stretching existing analysis and
structures. More on all that in an-
other column. For now, letitbe known
that the Cyberspace Law Institute
has been founded, a kind of virtual
legal think tank, dedicated to explore
legal issues on the Internet (http:/

vmag.law.vill.edu:8080). Check it out.

Reprinted with permission of Alaska Busi-
ness Monthly for which the author has written
aregular column onlegal mattersofinterest to
the business community since 1986,
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Estate Planning Corner

Direct skips vs. taxable distributions & terminations

There are three types of transfers
subject to the generation-skipping
transfer (“GST’) tax—the direct skip,
the taxable distribution, and the tax-
able termination. They differ not only
in form but also substantivelyin terms
of tax payable.

The direct skip is a transfer sub-
ject to gift or estate tax by an indi-
vidual to another who is two or more
generations younger (IRC Sec. 2612(c)
(1)). The transferee, the individual
two or more generations younger than
the transferor, is known as a “skip
person” (IRC Sec. 2613(a)(1)). A trust
may also be considered a skip person
if,in general, all interests in the trust
are held by skip persons (IRC Sec.
2613(a)(2)).

The most common example of a
direct skip is a transfer by a grand-
parent to a grandchild. For example,
consider a child in need of financial
assistance. Both her parentsare alive
but are unable to assist, so her grand-
mother helps by paying the
grandchild’s rent and other, non-
medical expenses in excess of $10,000
per year (IRC Sec. 2503(b) and
2642(c)). Here the payments would
be considered direct skips for pur-
poses of the GST tax.

The second type of transfer is the
taxable distribution (IRC Sec.
2612(b)). This transfer is made by
way of a trust to a skip person—that
is, to a beneficiary two or more gen-
erations younger than the person who
contributed the property to the trust
(Treas. Reg. Sec. 26.2654-1(a)(2)). For

example, suppose the grandmother
in the above example creates and
funds an irrevocable trust that in-
cludes her children and grandchil-
dren as beneficiaries. Suppose the
trust then begins paying the
grandchild’s rent. Here the rent pay-
ments would be considered taxable
distributions for purposes of the GST
tax.

The third type of transfer is the
taxable termination (IRC Sec.
2612(a)). This transfer is deemed to
occur when a trust interest termi-
nates and thereafter only skip per-
sons arebeneficiaries. Using the same
example as above, . suppose
grandmother’s last-surviving child
dies, leaving only grandchildren as
beneficiaries of the trust. This event
would be considered a taxable termi-
nation for purposes of the GST tax.

Although the assignment of gen-
erations for GST tax purposes is not
limited to relations by blood or law,
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an exception to the definition of a
direct skip is limited to family rela-
tionships. This exception provides, in
general, thatifa grandparent makes
what would otherwise be censidered
a direct skip to agrandchild, and that
grandchild’s parent (who is the child
of the grandparent) is then deceased,
the transfer will not be considered a
direct skip for GST tax purposes (IRC
Sec. 2612(c)(2)). In other words, un-
der this predeceased-parent excep-
tion, the grandchild is bumped up
into his parent’s generation, but only
under direct skips.

An advantage of direct skips over
taxable distributions and termina-
tions is the predeceased-parent ex-
ception. Thus in drafting wills and
‘trusts, the drafter should consider
designing the documents so that
grandchildren take by way of direct
skips (See generally Treas. Reg. Sec.
26-2612-1(f)(examples .6 and 7)). In
addition, consideration should be
given to providing in the documents
that any descendant who dies within
90 days after the transferor’s death
shall be deemed to have predeceased
the transferor. Under the GST tax
regulations, if a child dies up to 90
days after his parent’s death, the
child’s children will be bumped up to
the child’s generation for direct skips
if either the governing instrument or
applicable law provides that the child
is treated as predeceasing his parent
(Treas. Reg. Sec. 26.2612-1(a)(2)(1)).

Another advantage of direct skips
over taxable distributions and termi-
nations is that like the gift tax, the
GST tax on direct skipsis determined
on a tax-exclusive basis—that is, the
amount subject to tax is the value of
the property received by the skip per-
son (IRC Sec. 2623). Just as the donor
of a taxable gift is obligated to pay the
gift tax, so the transferor of a direct
skip (other than a direct skip from a
trust) is obligated to pay the GST tax
(IRC Sec. 2603(a)3)). Even though
the transferor of a direct skip is per-
sonally liable for the GST tax, and

thus his payment of the GST tax
satisfies no one’s obligation other than
his own, any taxable gift that is a
direct skip is increased, for gift-tax
purposes, by the amount of the GST
tax paid (IRC Sec. 2515).

In the case of a taxable distribu-
tion, the skip person is liable for the
GST tax, and the tax base for deter-
mining that tax is, in general, the
value of the property received by the
skip person without any reduction
for the GST tax payable (IRC Sec.
2603(a)(1) and 2621(a)). An income
tax deduction is provided, however,
to the extent GST tax is imposedon a
distribution of income (IRC Sec.
164(a)(5)). Since the transferee of a
taxable distribution is personally li-
able for the GST tax, payment of that
tax by the trustee is considered an
additional taxable distribution (IRC
Sec. 2621(b)).

In the case of a taxable termina-
tion, the tax is also determined on a
tax-inclusive basis, with the amount
subject to tax being, in general, the
value of all property with respect to
which the taxable termination occurs
(IRC Sec. 2622). In the case of a
taxable termination, as well asin the
case of a direct skip from a trust, the
trustee is liable to pay the GST tax
(IRC Sec. 2603(a)(2)). An example of
a direct skip from a trust is where a
decedent gives his property to his
surviving spouse through a so-called
QTIP trust and, on her death, the
property goes to a grandchild. Here
the property is included in the sur-
viving spouse's gross estate on her
death and then a direct skipis consid-
ered to have occurred (Treas. Reg.
Sec. 26.2612- (1)(H(example 5)).

Clients may wish to use direct skips
in their plans in order to use the
predeceased-parent exception and a
tax base that excludes the GST tax
payable. On the other hand, in the
case of a direct skip the GST tax is
incurred immediately. By contrast,
with a future taxable distribution or
termination, the GST tax is deferred
until either of those events occurs.
Moreover, as discussed in previous
issues of this column, the GST tax
may be avoided altogether if the dis-
tribution from the trust pays a skip
person’s uninsured medical expenses
or tuition at an educational organiza-
tion, since such payments are not
considered transfers for GST tax pur-
poses (IRC Sec. 2611(b)(1)).

Lecture scheduled September 19

The Cook Inlet Historical Society
presents a public lecture on “the His-
torical Significance of the Sheffield
Impeachment,” at 7:30 p.m. on Thurs-
day, Sepember 19 at the Anchorage
Museum of History and Art. Panel-
ists include Dan -Hickey, Chief
Prosecutor of the case; John Conway,
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Governor Sheffield’s personal attor-
ney; Tim Begich, author and political
commentator; and John Havelock,
former Alaska Attorney General, act-
ing as moderator. There is no charge
for this program. Call the Anchorage
Museum at 343-4326 for more infor-
mation.
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Getting Together

Field guide to mediation
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Atthe 1992 conference of The Acad-
emy of Family Mediators, I went to a
workshop on forgiveness, presented
by mediator Barbara Ashley Phillips,
It was about as touchy-feely a work-
shop as they get, in a field that is
noted for its touchy- feeliness. Al-
though I enjoyed the workshop
enough to order Phillips’s new book,
I must admit to having been amazed
that (rather than being the New Age
tract that I expected), it is a straight-
forward and well-written guide to
mediation, especially in commercial
mediation settings.

Phillips is a Yale Law grad and
experienced commercial mediator.
She was an early pioneer in the appli-
cation of mediation to business dis-
putes. She founded American Inter-
mediation Service in San Francisco
in the early 1980s. She has taught
law school, teaches negotiation and
mediation skills, and does consulta-
tions on settlementnegotiation strat-
egy and design. She currently resides
in Halfway, Oregon. Her book is titled
Finding Common Ground - A Field
Guide to Mediation, Hells Canyon
Publishing, 1994.

Phillips begins by giving away “the
big secret” of the practice of law: No
matter what the dispute is, it is very
likely to settle. Ninety percent of cases
never reach the courtroom. Phillips
asserts that this fact demonstrates
that Americans are passionately de-
termined to resolve their own dis-
putes, despite the largest and most
expensive lawsuit industry in the
world. Litigation is not trial; litiga-
tion is preparing for a trial that 90
percent of the time will not happen.

And litigation is not working for us
any more, Phillips asserts. Litigation
turns lawyers into “legal gladiators,”
itleads to “lit-think”, which escalates
rather than resolves disputes. It is
much better to think of litigation as a
tool, Phillips asserts, one of several
ways by which disputes can be re-
solved. Another tool which is avail-
able, and one that is often faster, less
expensive, and more satisfactory to
the parties, is mediation.

Phillips then tells two stories about
the transformative power of media-
tion. The first involved class action
racial and ethnic discrimination suit
that was pending for 13 years. Two
experienced and respected litigators
came into the mediation sessions con-
vinced of the rightness of their cause
and that settlement was impossible
because of the unreasonableness and
intransigence of the other side. Dur-
ing three days of mediation, over a
month-long period, the mood shifted
from hopelessness to bare civility to
cautious optimism, The case did
settle, a fact which the mediator at-
tributed in large part to the fact that
she was able to touch both lead coun-
sel on a personal level.

The second story involved a me-
diation between a foster mother and
a 17-year-old foster son. All the sub-
stantiveissues of establishing ground
rules dissolved when the mediation
allowed the two individuals to con-
nect with each other at the level of
mutual respect. What appeared to be
issues in dispute turned out to be
nothing more than symptoms of a
much larger need to transform a per-
sonal relationship.

The book goes on to discuss spe-
cific strategies for facilitating peace-
ful resolution to disputes. Phillips
asserts that the cornerstone to me-
diation is the awareness of the fact
than in all likelihood the matter will
settle. The focus should thus be to
generate a discussion about how to
manage the dispute to get the fairest
possible resolution at the earliest
possible stage. Techniques for bring-
ing an unruly lawsuit to a negotiated
resolution include:

® Do the most critical discovery
first. The discovery materials needed
to reach a fair negotiated resolution
of a dispute are much less extensive
than what is necessary to bring the
case to trial.

® Be passionate in pursuing a ne-
gotiated resolution. You can be pas-
sionate in pursuing settlement with-
out ever needing to stoop to compro-
mise. Negotiate to obtain the infor-
mation that you need to enter into a
wise and fair settlement.

® Avoid a battle of the experts.
Nothing exacerbates more litigation
than two so-called experts, paid by
the hour. Negotiate for a neutral ex-
pertwhowill provide a fairhearing to
both points of view of the dispute.

®* Manage the case strategically.
Affirmatively manage the case in the
best interests of your side, without
letting the case manage you.

Phillips also notes some ofthe more
common attitudes which can impede
resolution, like:

— Asking for more than satisfac-
tion.

— Loss aversion. Focusing so
intently on something that we under-
estimate our gains.

— Believing our own puff.

“Make hay
while the

Sun Shine S X 2 2550 Denali St. » Ste. 1505 « Anchorage, AK 99503

(907) 258-7100 » Fax: (907) 276-6727

— Cervantes, Don Quixote

100 Cushman ¢ Ste. 308A » Fairbanks, AK 99701

(907) 452-6727  Fax: (907) 452-6760

Toll-Free: 1-800-972-6727

— Knee-jerk reactivity.

Accepting personal responsibility
for being part of the problem is a first
step in securing a resolution of that
problem.

Phillips next discusses. the impact
of lawyers on the dispute resolution.
She distinguishes between lawyers
as soldiers, lawyers as counselors-at-
law, and lawyers as storytellers.
Phillips delineates a number of ways
by which lawyers can make media-
tion productive, by leveling the play-
ing field between the parties. An en-
tire chapter is devoted to the selec-
tion of a lawyer to assist in the media-
tion process.

Phillips then looks at evaluating
mediation from an advocate’s per-
spective. There are many advantages
to the mediation process. Mediation
is personal; it is safer in making close
calls, and it can be used to showcase
important evidence that you want
the other side to know about your
case. Almost anything i3 mediable,
and while early mediation usually
works best, late mediation also can
be successful.

In a chapter about selecting a me-
diator, Phillips asserts that one of the
mostoverlooked roles of a mediatoris
that of convening the parties. She
asserts that the best conveners are
successful 80 percent of the time in

getting parties to the bargaining
table.

Good mediators have several
things in common. They are good
information gatherers, impartial,
empathetic, persuasive, good at man-
aging distraction in the mediation
setting, and good at helping the par-
ties to generate options.

They need to be adept both at
managing the information coming out
in the mediation and at strategically
directing the mediation process.
Phillips imparts two critical pieces of
advice to mediators, to “first, do no
harm,” and to “never work beyond
the parties' level of trust.”

Phillips then provides practical tips
on mediation, in separate chapters to
the mediator, and to the client or
attorney of the client engaged in a
mediation process. She also has sepa-
rate chapters focused on mediation of
employment matters, including
wrongful discharge and sexual ha-
rassment issues; contract disputes;
and community and public policy dis-
putes.

Phillips concludes her book with a
general discussion of peacemaking.
She asserts that there are three fun-
damental strategies for making peace
on a day-to-day basis, whether be-
tweennations, in commerce, or within
families. These strategies are to 1.)
keeptalking, 2.)speak fromtheheart;
and 3.) be respectful of others. Only
by walking mindfully in the path of
peace in our personal and business
lives can we hope to restore peace and
harmony to the planet. Barbara
Phillips has written a wonderful book
tohelp us find such a pathin ourroles
as advocates as well as in our per-
sonal lives.
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Becoming Alaskan I: First
Gun

I have bought a gun:

I will hang heads of animals

On one room’s walls

And call it a den.

I will try to shoot straight

At vital organs

And not let maimed game

Escape into brush.

I will keep the gun hidden

From my young son,

But someday teach him

How to shoot, someday

Give him the gun.

Meanwhile we will eat lean meat

From young bull moose

Killed in early fall

Under yellow leaves

Without pain.

—Fairbanks Anonymous

Becoming Alaskan II: Used
Snowmachine
So we bought the snowmachine
Finally, after much debate
Over life-style, long-term plans.
We looked it over carefully,
As if we would recognize
A worthy snowmachine, as if
We knew just what we were look-
ing for;
Then haggled some, in the sum-
mer heat,
Slapping mosquitoes, quoting blue-
book,
Shaving an edge off a fair price.
In Massachusetts I remember
Farmers strung up waist-high wire
Across gaps in their stone walls.
Some drivers didn’t slow, and died.
A skier, I understood the wires,
And approved the lines they drew
Againsttrespass, speed, and noise.
Now we will be making noise
And leaving tracks, but we will
still
Approach our old walls slowly.
— Anonymous Interior Bard

FRIEDMAN,
RuBiN &
WHITE

1227 West 9th Ave..
Suite 201
Anchorage, Alaska 99501

Available to joint-venture
litigation or trials on behalf of
plaintiffs throughout the state.
Referrals welcome.

For discussion call
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Family Law

Survival skills for family law practitioners

Attorneys who practice in the area
of domesticlaw face a challenge. Most
family law lawyers work in small
firms with few lawyers, and the abil-
ity to retain clients who pay their
bills is crucial to the firm’s survival.

This article explores strategies to
aid the family law practitioner in
balancing the desire for legal work
with the need to meet overhead, as-
sure cash flow, and maintain a thriv-
ing practice.

Anamedpartnerin one of Alaska’s
largestlaw firms once told me that he
would rather be flying than working
for clients who don't pay their legal
fees. When Ileft that firm and started
my own practice, I was eager to per-
formlegal work, and I believed that if
I kept busy practicing law it meant
that I was a success. .

The role of a lawyer is to help
people, and it is hard to turn down
anyone who asks for help. An entire
accounting department at my prior

firm had made bill collection some-
one else’s responsibility. I soon
learned that despite my good inten-
tions, as a solo practitioner I would
need to have cash up front to pay my
overhead and a means of collecting
from existing clients so that I would
stay afloat. I also learned the hard
way. My most demanding client dur-

ing the first year on my own ended up
filing bankruptey after owing many
thousands of dollars in legal fees and
costs. Since that time, I have devel-
oped habits designed to maximize my
chances of recovering costs and fees
for legal work performed.

I'll share some of them with you.

¢ Finding good clients starts before
a consultation begins. If you charge a
nominal consultation fee and the cli-
ent balks when your secretary men-
tions it on the phone, this may be a
good indicator that your client will
have problems paying your bill. If a
potential clienthas already hired and
fired other lawyers, you should find
out why this occurred. Call your col-
leagues and determine whether a fee
is owed and to determineif the former
lawyer is now involved in litigation
against your potential client to col-
lect the hill.

® Training a client to pay your bill
begins with the first contact with your
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secretary, and continues during the
initial consultation. Inform the client
atthe first meeting ofthe importance
of paying the bill on time. Requiring
a retainer prior to the start of repre-
sentation is almost a necessity. Cli-
ents who promise to turn over their
dividends to you down the road or
who want to make small payments
from the start can cause problems. It
is much easier to file an entry of
appearance than to ask to withdraw
in a heated custody case once you
have become counsel of record in the
case and your client owes you a great
deal of money.

® Make certain that all clients sign
a detailed retainer agreement which
clearly puts the fee and the retainer
amountin writing. This agreementis
required if you later find yourself
before the fee arbitration committee
or in a lawsuit against your client for
fees. Send out a bill regularly on a
monthly basis, and monitor your bills
to insure that clients are not failing
far behind in their payments. If you
don’t act like your bill is important,
the client will assume that you don’t
care if payment is made, and your
invoice will sit at the back of the stack
of bills.

® Be careful how you approach
clients who owe you fees. Lawyers are
subject to the Fair Debt Collection
Practice Act, found within Title XV of
the US. Code, Subchapter V, Sections
1692. See Heintzv. Jenkins, 115 S.Ct.
1489. Lawyershave fewer rights than
others in collection of debts. For ex-
ample, it may be an ethical violation
for you to have a collection company
place your unpaid fee on a client’s
credit report. A look at the disciplin-
ary rules, fee arbitration provisions
and the ethics opinions of the Bar
Association should occur before your
first client walks in the door. Many
problems may be eliminated if the
client knows in advance through a
well drafted fee agreement what will
be required regarding the payment of
costs and fees.

® Follow up on unpaid bills with
Dbhone calls and letters to remind cli-
ents that fees are due. Some practitio-
ners now take credit cards to allow
clients to pay their bill to third par-
ties in small amounts. The downside
of this is that credit card companies
routinely charge large fees for their
services, normally a percentage of
the amount charged. If a client gives
a retainer on a credit card and later
changes her mind about representa-
tion, it is possible that you will pay a
fee on charges which you have re-
funded fully to the client.

Some experienced attorneys will
hold onto the initial retainer and bill
the client monthly, separate and apart
from this up front fee. If the client
does not pay the monthly statements,
the attorney will attempt to with-
draw from the case and use the funds
from the retainer to pay the final bill.
This method may insure payment;
however, some clients may be unable
to come up with large sums of cash up
front and leave them in your trust
account indefinitely.

This article only touches the tip of
the iceberg in discussing these is-
sues. But attorneys have the best
chance of staying in business if they:

® require retainers in advance;

¢ fully describe the fee agreement
both at the initial consultation and in
a detailed, signed fee agreement;

¢ and continue to monitor the pay-
ments of their clients and follow up
with invoicing, phone calls and let-
ters.



On May 7, 1996, Mariella Batista,
aCubanimmigrant, was shot to death
by Felipe Mirabel, the estranged fa-
ther of her 9-year-old son. According
to newspaper articles, Batista was
murdered on the steps of the River-
side County family law court build-
ing. She was with her son and on her
way to a custody hearing involving
him when Mirabel grabbed the boy,
kissed him, then shot Batista as she
tried to run away. Sheriff's deputies
ran out of the court building and shot
and killed Mirabel.

The murder of Mariella Batista
has focused national attention on the
plight of immigrants who are mar-
ried to a United States citizen or a
lawful permanent resident and are
the victims of domestic violence.

In 1994, Congress enacted the Vio-
lence Against Women Act to compre-
hensively respond to the epidemic of
violence that women face in their
homes, their places of employment,
and in the streets.

One of the issues addressed by the
legislation is the remedies available
toimmigrant victims of domestic vio-
lence.

In the spring of 1996, the Immi-
gration and Naturalization Service
adopted administrative regulations
to comply with the federal statute.
The regulations radically change the
options available for immigrant vic-
tims . of domestic violence who are
married to a United States citizen or
a lawful permanent resident. Such
victims no longer need to rely on the
support or assistance stance of their
spouses in order to receive certain
immigration benefits, such as per-
manent residency in the United
States.

One of the most powerful tools
that abusers can use to control their
immigrant spouses, and preventthem
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Immigrant violence victims: The untold story

The murder of Mariella Batista has focused
national attention on the plight of immii-

grants who are married to a United States

citizen or a lawful permanent resident and

are the victims of domestic violence.

from leaving an abusive relationship,
is the threat of deportation.

It is imperative that attorneys
know the immigration remedies avail-

.able to immigrant victims of domes-

tic violence so that victims have the
most options available to them. For
instance, the issuance of a divorce
decree can make it more difficult for
an immigrant battered spouse to re-
main in the United States, even ifshe
or he has United States citizen chil-
dren.

It is also imperative that the legal
community be willing to provide pro
bono representation to immigrant
victims of domestic violence. Often,
immigrants who are married to
United States citizens or lawful per-
manent residents rely exclusively on
their spouses for financial support. If
they leave the abusive relationship,
they not only lose access to that fi-
nancial support, but they are also
unable to receive public benefits and
may be prohibited from working due
to their immigration status.

Legal services programs are cur-
rently prohibited from providing as-
sistance to most immigrants because
of recently enacted federal legisla-
tion. Aweek prior toher death, Batista
had requested legal assistance from
Inland County Legal Services Corp.
She was denied representation be-

cause ofherimmigration status, even
though she was lawfully in the United
States and less than a month away
from an interview with immigration
authorities for lawful permanent resi-
dent status. v ;

The legislation, which not only cut
the legal services’ budget but also
restricted the type of clients that le-
gal services programs can represent,
was an amendment to the 1996 bud-
getbill that President Clinton signed
on April 26. All federally funded agen-
cies are barred from providing any
kind oflegal assistance to mostimmi-
grants.

In Alaska, Catholic Social Services,
an umbrella organization that pro-
vides a variety of crisis intervention
services, is the only agency that pro-
vides immigration assistance to low-
income immigrants. Edward Cordova
hasbeen the director of the Immigra-
tion and Refugee Services Program
for the last eight years. He, along
with the assistance of Margaret Perez,
provides legal assistance to approxi-
mately 700 immigrants per year.
More than 80% of the clients are
involved in administrative orjudicial
immigration proceedings, including
requests for asylum and for suspen-

sion of deportation. In September,
Robin Bronen, a former staff attor-
ney at Alaska Legal Services, will
begin work at Catholic Social Ser-
vices as the new Director of the Immi-
gration and Refugee Services Pro-
gram. She and Mr. Cordova will be
working together until Mr. Cordov

retires in December 1996. ‘

To inform interested individuals
of the recent and radical changes to
the immigration regulations, Catho-
lic Social Services and the Immigra-
tion Section of the Alaska Bar Asso-
ciation are organizing an Immigra-
tion CLE on October 24, 1996.

The CLE will provide information
about the immigration remedies
available to immigrant victims of
domestic violence as well as informa-
tion regarding the changes in immi-
gration law that impact immigrants
in the midst of criminal proceedings.

Faculty members are Ann Benson,
a former immigration attorney in
Alaska who currently works at the

‘Northwest Immigrant Rights Project

in Seattle; Judge Kenneth Joseph-
son, the only immigration judge who
presides overhearings in Alaska; and
Leslye Orloff, the Program Director
of AYUDA, a Washington, D.C. legal
and social service program for low-
income Latina victims of domestic
violence.

Immigrantvictims of domestic vio-
lence face a number of challenges
which are often compounded by the
fact that they speak little or no En-
glish and are far away from friends
and family. To ensure that they have
the most options, it is critical that
they know the immigration remedies
available to them.

—Robin Bronen
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NEWS FROM THE BAR

Board approves young lawyer project, dues reduction, and '97 convention site

‘At the Board of Governors meet-

ing on August 22 & 23, 1996, the
-Board took the following action:

Adopted a new lawyer liaison pilot
program at the request of the Young
Lawyer Section of the Anchorage Bar
Association and appointed Rob Stone
as the first New Lawyer (nonvoting)
Liaison.

Amended the bylaws to allow a
70% dues reduction for lawyers who
provide 400 hours or more of pro bono
service annually.

- Voted to publish an amendment to
the bylaws which would change the
name of Substance Abuse Commit-
tee to the Lawyer Assistance Com-
mittee

Voted to propose to the supreme
court an amendment to Bar Rule 26(h)
regarding appeals from recommen-
dations of the Substance Abuse Com-
mittee.

Adopted the ethics opinion entitled
“Ethical Issues, If Any, Raised by the
Useof an ‘Attorney’s Representation’
Form in Conjunction with the Execu-
tive of Release Agreements.”

Voted to reject the ethics opinion
entitled “Ethical Considerations Re-
garding Time Barred Claims and Dis-

closure to Opposing Party and Court
that Statute of Limitations Has Run.”
Voted to certify for admission the
reciprocity applicant James Decker.
Voted that an applicant from a
non-ABA approved law school was
eligible to take the February bar exam
based on her five years of practice.
Voted to hold the 1998 convention
at the Alyeska Prince Hotel in
Girdwood, and that the board meet-
ing immediately preceding that con-
vention will be held in Anchorage.
Voted to continue to hold conven-
tions through at least 1998, and re-
quested that the special committee
on the future of Bar Conventions re-
port to Board at the January meeting
Rejected a stipulation for disci-
pline and indicated that the stipula-

‘tion did not provide for enough sus-

pension time and that some Board
members felt the attorney should be
disbarred.

Dismissed a stipulation for disci-
pline.

Adopted the recommendations of
the Lawyers’ Fund for Client Protec-
tion committee.

Voted to publish an amendment to

Bar Rule 48(a) which would provide
for at least 6 members on the Law-
yers’ Fund for Client Protection com-
mittee.

Suggested that the Standing Poli-
cies of the Board of Governors be
amended to encourage the President
to appoint new lawyers to Bar com-
mittees.

Directed the Executive Director to
write to Karen Jennings that Board
appreciates her comments regarding
the Lawyer Referral Service, but that
they took no action.

Asked the Executive Director for
information at the October meeting
on how many people have dropped off
the Lawyer Referral Service since
the feeincrease and in particular, the
number who have dropped the SSI
panel.

Approved the May minutes as cor-
rected.

Referreded ARPC 1.4 tothe Alaska
Rules of Professional Conduct com-
mittee with directions to draft a rule
providing for notification of clients if
the attorney does not have malprac-
tice insurance, including procedures
to implement 1.4, (how made, when

made, contents of notification re-
quired), and to notify the Small Firm
committee members of the proposal.

Approved a Stipulation for a repri-
mand, publiclyimposed, and included
as conditions that the attorney take
the Mandatory Ethics course, watch
an ALPS video on ethics, and con-
tinue treatment with her counselor
for 6 months.

Proposed an amendment to Bar
Rule 28(g) to allow publicreprimands
and public censures to be published
in a newspaper of general circula-
tion.

Approved a Stipulation for disci-
pline by majority vote.

Voted to send Bar Rules 11, 13, 15,
39 &, 40 relating to mediation of
disputes between attorneys and cli-
ents to the supreme court .

Voted to publish ARPC 1.7(a) &
1.8(e) in the Bar Rag.

Denied a member’s request for a
dues waiver.

Approved the requests to go back
on active status of Kevin Carey, Paul
Cossman, Mary Kancewick, Jim
Kentch, Don Logan and Christine
Smith.

Comments sought concerning proposed amendments

The Board of Governors invites
member comments concerning the
following proposed amendments to
the Alaska Rules of Professional Con-
duct.

The recommended change to
ARPC 1.7(a) would change the gen-
eral conflict of interest rule for cur-
rent clients from its present form
back to the form originally suggested
by the American Bar Association in
the Model Rules of Professional Con-
duct.

As presently worded, the Alaska
version of ARPC 1.7(a) would techni-
cally permit a lawyer who represents
Institutional Landlord in an rent dis-
pute with Tenant to also represent
Client Jones in a slip and fall case
against Institutional Landlord be-
cause the two actions are not the
same or substantially related.

The ARPC Committee feels that
the language of the rule should be
tightened back to the original version
to prevent situations, such as this,
where a lawyer's loyalties would be
clearly divided.

ARPC 1.7(a) ;
PROPOSED AMENDMENT TO
CONFLICT OF INTEREST:
GENERAL RULE

(Additions italicized; deletions
bracketed and capitalized) .

Rule 1.7. Conflict of Interest:
General Rule

(a) Alawyer shall not represent
a client if the representation of that
client will be directly adverse to an-
other client [IN THE SAME OR A
SUBSTANTIALLY RELATED MAT-
TER], unless:

(1) thelawyer reasonably believes
the representation will not ad-
versely affect the relationship with
the other client; and,

(2) each client consents after con-
sultation.

The recommended change to
ARPC 1.8(e) is a response to a refer-

ral from the Ethics Committee in
response to arequest from a member
of the Bar. That member advised of
his firm’s preference to deduct the
costs and expenses of litigation on
behalf of a client as a business ex-
pense of the firm rather than having
it treated as a nondeductible loan by
the IRS.

As presently worded, the Alaska
version ARPC 1.8(e) permits a law-
yer to make the repayment of ad-
vanced costs and litigation expenses
contingent on a recovery for a client
and to pay such costs and expenses
outright for an indigent client. The
current rule does not permit the out-
right payment of costs and litigation
expenses for a non-indigent client..

The ARPC Committeebelieves that
lawyers should have the business
option of paying these expenses out-
right if they so chose. The change is
not intended to prohibit the current
practice of advancing costs and ex-
penses in contingent fee cases, but
simply to give the attorney flexibility
in the attorney’s financial arrange-
ments with the client. Whether paid
outright or made contingent on re-
covery, the Committee believes that
the terms for paying costs and ex-
penses must be clearly stated in the
fee agreement with the client.

ARPC 1.8(e)
PROPOSED AMENDMENT TO

CONFLICT OF INTEREST:
PROHIBITED TRANSACTIONS

(Additions italicized; deletions
bracketed and capitalized)

Rule 1.8. Conflict of Interest: Pro-
hibited Transactions

(e) A lawyer shall not provide
financial assistance to a client in con-
nection with pending or contemplated
litigation, except thatl: )

(1) ALAWYER MAY ADVANCE
COURT COSTS AND EXPENSES
OF LITIGATION, THE REPAY-
MENT OF WHICHMAY BE CON-
TINGENT ON THE OUTCOME
OF THE MATTER; AND

(2)] alawyer [REPRESENTING
AN INDIGENT CLIENT] may pay
court costs and expenses of litiga-
tion on behalf of the client.

The Board of Governors invites
member comments concerning the
following proposed amendments to
the Alaska Bar Rules & Bylaws.

The Lawyers’ Fund for Client Pro-
tection Committee hasrecommended
a change to Bar Rule 48(a) to permit
more than six persons to serve on the
Committee.

As presently worded, Bar Rule
48(a) sets the size of the LFCP Com-
mittee at six members, n» more—no
less. The Committee believes that a
better approach would be to provide
for a Committee size of at least six
members to give the President flex-
ibility to add more members if war-
ranted by the size of the caseload.

Finally, as a housekeeping mat-
ter, the proposal deletes transition
language inserted for a change in the
rule in the early 1980s.

BAR RULE 48(a)

PROPOSED AMENDMENT

- CHANGING SIZE OF
COMMITTEE TO AT LEAST SIX
MEMBERS
AND HOUSEKEEPING
CHANGE

(Additions italicized; deletions
bracketed and capitalized)
Rule 48. The Committee.

(a) The Committee shall consist
of at least six members of the
Alaska Bar Association, appointed
by the President, subject to ratifi-
cation by the Board[, THE TERMS
OF ALL PERSONS WHO ARE
MEMBERS OF THE COMMIT-
TEE ON JANUARY 1, 1980
SHALL EXPIRE ON JUNE 30,
1980, AND THE TERMS OF ALL
SUCCEEDING MEMBERS OF
THE COMMITTEE SHALL COM-
MENCE ON JULY 1, 1980. ON

THAT DATE, THE APPOINT-
MENT OF TWO MEMBERS
SHALL BE FOR A ONE YEAR
TERM, THE APPOINTMENT OF
TWOMEMBERSSHALLBEFOR
A TWO YEAR TERM, AND THE
APPOINTMENT OF TWO MEM-
BERS SHALL BE FOR A THREE
YEAR TERM. THEREAFTER,]
Each appointment shall be for a
three year term.

BAR RULE 26(i)
PROPOSED AMENDMENT
CHANGING THE NAME OF

THE SUBSTANCE ABUSE
COMMITTEE TO THE
LAWYERS’ ASSISTANCE
COMMITTEE

(Additions italicized; deletions
bracketed and capitalized)
Rule 26. Criminal Conviction;
Interim Suspension.

(i) Proceedings Following Con-
viction of a Crime Relating to
Alcohol or Drug Abuse; Interim
Suspension for Noncompliance.

(1) Upon receipt of a certificate of
conviction of a erime relating to
alcohol or drug abuse, other than
a crime described in Section (b) of
this Rule, the Court may, in its
discretion, refer the matter to the
[SUBSTANCE ABUSE] Lawyers’
Assistance Committee of the
Alaska Bar Association.

PROPOSED AMENDMENT TO
BYLAWS, ARTICLE VII, SEC. 1
(A) (10) REGARDING NAME
CHANGE OF SUBSTANCE
ABUSE COMMITTEE TO THE
LAWYERS’ ASSISTANCE
COMMITTEE

continued on page 11
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NEWS FROM THE BAR

continued from page 10

(Additions italicized; deletions
bracketed and capitalized)

Article VII. Committees and
Sections

Section 1. Committees.

(a) Standing Committees.

(10) the [SUBSTANCE ABUSE]

Lawyers’ Assistance Committee

whose members provide services

to members of the Bar, their fami-

lies or business associates when it

appears a Bar member is suffering

from substance abuse.

PROPOSED AMENDMENTS TO
BAR RULE 37(c) & (e)
RELATING TO PANEL SIZE
BASED ON AMOUNT IN DIS-
PUTE
(Additions italicized; deletions
bracketed and capitalized)
Rule 37. Area Fee Dispute Reso-
lution Divisions; Arbitration Pan-

els; Single Arbitrators.

(c) Assignment of Arbitration
Panel Members for Dis-
putes in Excess of
[$2000.00] $5000.00.

Bar Counsel will select and
assign members of an area di-
vision to an arbitration panel
(hereinafter “panel”) of not less
than two attorney members and
one public member when the
amount in dispute exceeds
[TWO] five thousand dollars.
In addition, Bar Counsel will
appoint an attorney member
as chair of the panel.

(e) Assignment of Single Arbi-
trator for Disputes of
($2000.00] $5000.00 or less.

Bar Counsel will select and
assign an attorney member of
an area division to sitas asingle
arbitrator when the amount in
dispute is [TWO] five thousand
dollars or less.

ALASKA BAR ASSOCIATION
ETHICS OPINION NO. 96-5
Ethical Issues, If Any, Raised
By The Use Of An “Attorney’s
Representation” Form
In Conjunction With The
Execution Of Release
Agreements

The Committee has been asked
whether an attorney is ethically pro-
hibited from signing an affirmation
or representation concerning an
attorney’s advice to a client in con-
junction with the execution of a re-
lease agreement. For purposes of this
opinion, the Committee will assume
the affirmation or representation
reads as follows:

I, [attorney], of Anchorage, Alaska
declare that I am the attorney rep-
resenting Releasor in the above-
matter, and that I have carefully
and fully explained the terms, pro-
visions and effects of this release
to Releasor, and that Releasor has
represented to me that he/she be-
lieves they understand the terms
thereof and significance of said
terms.

[Attorney]

In the Committee’s view, there is
no ethical prohibition to using this
type of affirmation or representation.

However, the Committee’s opinion is
confined solely to the form of
affirmation cited above. There are, or
may be, serious ethical issues raised
if an attorney affirms, or is asked to
confirm, matters which go beyond
the scope of the sample form. Fur-
ther, the use of these forms is a mat-
ter of negotiation between the par-
ties and/or contract formation. The
Committee does not express any view
as to whether such forms are neces-
sary or appropriate; its observations
are limited solely to.the ethical is-
sues, if any.
DISCUSSION

At the outset, it is important to
emphasize that an attorney repre-
senting a client called upon to ex-
ecute a release agreement as part of
a settlement has an ethical duty and

~ obligation to do what is spelled outin

the affirmation. See ARPC 1.1, 1.2,
1.3, and 1.4.

For instance, many releases incor-
porate by reference the decisions by
the Alaska Supreme Court in Witt v.
Watkins, 579 P.2d 1065 (Alaska 1978)
(release agreement is enforceable
unless, at time of signing of release,
releasor did not intend to discharge
disabilities which were subsequently
discovered) and Young v. State, 455
P.2d 889 (Alaska 1969) (release of
one tortfeasor does not release other
joint tortfeasors unless such
tortfeasors are specifically named in
the release.) A client reading the
release agreement would have no
knowledge or understanding of the
import of these decisions, and al-
though the client may understand
the other terms and conditions of the
release, there are matters addressed
in the release which are simply be-
yond the ken of a lay person and
which require an attorney to explain.

While a lawyer is not permitted to
reveal information relating to repre-
sentation of a client unless the client
consents after consultation, ARPC
1.6 does allow “disclosures that are
impliedly authorized in order to carry
out the representation . ...” In the
Committee’s view, an attorney sign-
ing an affirmation along the lines
outlined above is “impliedly autho-
rized” to make that representation.
For instance, in the comment to the
Rule, it points out that “a lawyer may
disclose information . . . in negotia-
tions by making a disclosure that
facilitates a satisfactory conclusion.”

However, an attorney cannot make
awarranty regarding the client’s state
of mind when he or she signs a re-
lease, nor can the attorney categori-
callystate that the client understands
the terms and effects of a release. The
attorney can carefully and fully ex-
plain the terms and effects of the
release to the client, and the attorney
can acknowledge the client’s belief
that he or she understands those
terms and effects. Any affirmation or
statement which purports to be a
warranty by the attorney regarding
theclient’s state of mind, or the client’s
understanding of the release, isinap-
propriate and does create a potential
conflict between the attorney and the
client which isunnecessary and prob-
ably violates the attorney’s duties to
the client under ARPC Rule 1.6 and
1.7(b).

If an attorney has fulfilled his or
her ethical obligations to the clientin
advising the client about the execu-
tion of a release, that attorney will
almost certainly be a witness in the
event the client attempts to revive
the subject matter of the release. In

that event, the attorney who repre-
sented that client is necessarily im-
plicated in the client’s effort to over-
turn the release and, pursuant to
ARPC 1.7(b), the lawyer could not
ethically represent the client in that
instance because his representation
“may be materially limited . . . by the
lawyer’s own interests. . ..” The rule
prohibits the attorney from going for-
ward with the representation unless
“the lawyer reasonably believes the
representation will not be adversely
affected.” However that beliefis very
doubtful under the circumstance
where the client is attempting to set
aside the release because the lawyer
has a strong interest in protecting
himself or herself by proving that he
or she gave proper advice to the cli-
ent, and this testimony would not
inure to the benefit of the client un-
der any circumstance.

In conclusion, as long as the attor-
ney representation merely acknowl-
edges fulfillment of the attorney’s
obligation to explain the terms and
effects of arelease agreement, and an
acknowledgment that the client “be-
lieves” he or she understands the
terms and provisions of that agree-

ment, the Committee believes there
is no ethical constraint which would
prevent the attorney from signing
that limited statement. However, to
the extent the attorney is asked to
somehow warrant the client’s state of
mind, or the client’s understanding
of the release agreement, the attor-
ney is being asked to potentially cre-
ate a conflict situation with the client
which is neither necessary nor desir-
able. It would be unethical for an
attorney to make such a warranty
underthe circumstances, and itwould
be unethical to ask the attorney to
make such a representation. See
ARPC Rule 8.4(a). The Committee
takes no view on whether the use of
the form, as outlined above, is neces-
sary or appropriate. This is a matter
of contract negotiation between the
parties. As long as the form is limited
in its scope, the Committee believes
there are no ethical constraints which
would prevent the attorney from sign-
ing the statement.

Approved by the Alaska Bar Asso-
ciation Ethics Committee on June 6,
1996.

Adopted by the Board of Gover-
nors on August 22, 1996.

Clarification concerning Robert T. Price, disbarred lawyer

The July/August 1996 issue of the Bar Rag contained an article announc-
ing that Robert Price was disbarred for misappropriating client funds from
his law firm trust account. The disbarred lawyer is Robert T. Price, ABA
Member Number 7504002, formerly of the Anchorage law firm of Groh,
Eggers &, Price. The disbarred lawyer should not be confused with Anchorage
lawyer Robert E. Price, ABA Member Number 6711032, who is a vice-
president and general counsel of Bristol Bay Native Corporation.

Private discipline for lawyer who missed deadlines

Attorney X received a written private admonition for neglect. The case had
already been delayed when Attorney X took it over from another lawyer.
Attorney X compounded the problem by repeatedly asking for extensions of
time. The court became increasingly frustrated with the extensions and
discovery motions, and ultimately ordered the lawyer to file a witness list by
a certain date. Attorney X missed the deadline by one day, and the court
ordered that the name of any witness not on prior witness lists be stricken.
Despite this clear warning that the court’s tolerance was exhausted, Attorney
X then filed an expert witness list weeks late, and the court precluded the
testimony of any expert not on prior lists. Private discipline was appropriate
because Attorney X had no prior disciplinary record, and because other
circumstances indicated that the client was not harmed by the lawyer’s

conduct.

CLE Calendar
September - December, 1996

#12 September23

3.0¢cles
#88 September 23

T e X

Junean _
3.0cles Centennial Hall
#88 September 25 Mandatory Ethics for Applicants Anchorage

30cles - Hotel Captain Cook
| #12 September 25  ALPS Professional Responsibility Anchorage
3.0cles & Video Vignettes Hotel Captain Cook
#48 September 26-7  Art of Winning Before Trial (NV) Las Vegas, Nevada
10.0 cles
#12 September 27  ALPS Professional Responsibility Fairbanks B
| 3.0cles & Video Vignettes Westmark Hotel
#88 September 27 Mandatory Ethics for Applicants (NV) Fairbanks
3.0cles Westmark Hotel
#20 October 31 Clients & Mediation: Who’s Guarding the Anchorage
4.5 cles Henhouse? Representing Your Client Through Hotel Captain Ceok
. Divorce Mediation
#52 November 08 Coffee with the Jury Anchorage
0.0cles Hotel Captain Cook |
#40 November20  Non Profit Issues Part I Anchorage
| cles tha i Hotel Captain Cook
| #51 December 4 Legal Research Skills/Technology Anchorage
| cles tha Hotel Captain Cook
#10 December 13 Off the Record (NV) Anchorage [
cles tha Hotel Captain Cook
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How to discover computerized records

continued from page 4

closure documents specify all perti-
nent electronic file names and loca-
tions. Further, you might agree with
opposing counsel for reciprocal early
disclosure ofthis information or move
the court to allow additional inter-
rogatories and depositions so that
you'll have the technical information
needed for your on-site visit. Alterna-
tively, you can agree in writing to
comprehensive ground rules disclos-
ing the pertinent data files and appli-
cation programs, specifying techni-
cal information, and delineating the
means and methods of discovering
computerized records before ever
entering the premises. Such discov-
ery ground rules might reasonably be
done as part of the discovery plan in
the pretrial conference and provide
for the voluntary exchange of the
information set outbelow, saving lim-
ited interrogatories and depositions
to more substantive matters. Involve
your computer expertheavily in draft-
ing these ground rules. He or she will
be the one who'll know what’s needed
and who will be limited by any lack of
information. You might later do re-

quests for admission regarding the
authenticity ofthe discovered records.
USE A NEUTRAL EXPERT TO CONDUCT
DISCOVERY

Unlike traditional paper-based
discovery where we just examine the
files, I believe that the best approach
is to hire a neutral third-party com-
puter expert to perform the on-pre-
mises electronic media discovery. This
can either be a technically competent
local computer store, a well-regarded
systems integrator, or a major na-
tional consulting firm such as Arthur
Anderson or Price Waterhouse. You
need an experienced, credible expert:
don’trely on your 20-year-old nephew
who sells computers part time. Also,
make sure that your proposed expert
signs anon-disclosure agreementand
has no other conflicts of interest with
your opponent, such as working with
the opponent’s competitor, that might
result in any suspicion that your re-
tained expert misappropriated or
redisclosed the data that they’re col-
lecting and analyzing for you.
CHOOSING AND USING A TECHNICAL EX-
PERT

Having established basic informa-

tion about theresponding party’s com-
puter system and how data is stored
and used, we would then engage a
third party general computer expert
and, if necessary, a second person
more deeply familiar with the par-
ticular operating system used by the
computers where the data is actually
stored. Be sure that your intended
expert really can qualify as an expert
at trial and is sufficiently competent

that he or she will be a strong and

credible witness. Get some prior ref-
erences.

As a result of prior written discov-
ery, we should already know what
data and electronic mail files might
be pertinent and what scheduled ar-
chival backup tapes could be used to
track the evolution of, and changes
to, any documents, data and elec-
tronic mail pertaining to the case.

Any retained computer experts
should not physically touch the
respondent’s computer systems.
Rather, they should direct the
respondent’s own employees tosearch
for data, to restore and search older
file versions, to observe any displayed
results, and to obtain, protect and
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John Doe

f—l—.

We Make Life Easier

operating at their best.

Or a Whole Floor

John Doe & Associates

you'll have a lot more
time and energy to
manage your business

when you have a landlord
who's an expert at theirs.

No matter what size your business is,
or where you want to be in the future,

iDI

Over the past twenty years, Carr Gottstein Properties have become property management experts. To make our
tenant’s lives easier, we've developed a full line of services including a complete tenant improvement department
to take remodeling hassles off of your shoulders and on-site maintenance to keep our buildings looking and

Whether You Need One Office...

If you are in sole practice, or part of a small firm, Carr Gotistein’s new concept, Pacific Office Center, may be a
fantastic solution to your office needs. Pacific Office Center is located on the second floor of the Carr Gottstein
Building and offers complete support services to its clients - including spacious offices, receptionist and phone
answering, conference rooms, state-of-the art office equipment and additional clerical and secretarial staff - all in a
beautifully appointed facility and at a fraction of what the services would cost on an individual basis.

No matter what size of office suite you need, if you have a lease that's coming up for renewal in the near future,
we’d like a chance to make you an offer. We can provide many advantages that you're probably not getting now.
Advantages like competitive lease rates and generous tenant improvement allowances, “heart of the city”
convenience, and on-site gym, and excellent maintenance record and turn-key construction management services.
So if you're considering a move, make sure you talk to us first!t We specialize in solutions.

for more information call Gail Bogle-Munson or Bob Martin

Carr Gottstein Properties 564-2424

JDI Worldwide Network

John Doe, Consultant

preserve authenticated copies of com-
puter format data files and, where
pertinent, printouts of any results.
"~ By not directly accessing the sys-
tem ourselves, we avoid any poten-
tial claims of evidence spoliation or of
tampering and damage to systems or
data. It is the responsibility of the
respondent’s technical employees and
representatives to actually undertake
the discovery operations requested
by our experts, to protect their own
systems and data, and to advise our
experts if any requested operation is
not safe or infeasible, and why.
When entering the opponent’s pre-
mises, your computer expert should
first confer with the opponent’s resi-
dent or consulting computer expert
in order to set ground rules about
how to safely backup and examine
the data in a comprehensible way
and learn about any quirks or safe-
guards in the system that could pos-
sibly cause data damage. These
should be reduced to signed, written
operational procedures. Then, your
expert can begin examining the data
files one by one.
NEXT: Detecting fraud and an EMD
checklist.

GHS
announces
new hire

Thelaw firm of Gruenstein, Hickey
& Stewart has announced the addi-
tion of a new member to its staff as
assistant receptionist. The new hire,
Ivy, will have principal responsibil-
ity for greeting clients, potential
clients and other visitors to the office.

lvy and her colleagues

“We believe that Ivy is uniquely
qualified to greet all visitors,” part-
ner Peter Gruenstein said. “There is
nothing quite like awag, alickand a
look of utter servility to make a client
feel at home.”

“We believe that the retention of
Ivy as assistant receptionist puts
GH&S right at the cutting edge of
modern law firm service. We expect
other progressive law firms to follow
Ivy’s lead,” Gruenstein added.

“One of Ivy’s principal strengths,”
Gruenstein said, “is that she is com-
pletely indiscriminate in her
affection.” She even enthusiastically
greets insurance defense lawyers,
although he was quick to point out
that she had not yet met Joe
Huddleston. '

Gruenstein also emphasized that
Ivy would participate in the new cli-
ent screening process. “Any potential
client who does not respond to Ivy’s
by providing with a tummy rub, or at
least a scratch behind an ear, will be
scrutinized with particular care,” he
said.

Gruenstein said that Ivy would be
working on upgrading her telephone
answering and stamp-licking skills.
He categorically denied reports that
she was seeking a wage and hour
attorney.
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Tales from the Interior

It seems like every law office has
itsrecurrentvisitor, much like awarm
fuzzy puppy, who has taken a liking
to the firm. Mine is no different. I will
call him Rolly (not his real name.)

Several years ago,  had the honor
of meeting Rolly. As I recall, Rolly
was in a somewhat inebriated state
when he walked into the path of an
oncoming vehicle. Recognizing that
Marc Grober and I had once recov-
ered a settlement in a case where a
moose walked off the side of the road
into a car and injured the driver,
Rolly's case looked like a cake-walk.
Of course, walking was somewhat
difficult.

Eventually, we settled the claim,
and our office took its standard third,
with Rolly taking his standard fifth
and then some. It was then that our
relationship was born, similar to one
drunk's love for another.

During the representation of Rolly,
various events would develop. Per-
haps the most memorable event per-

tains to a date during one warm
Fairbanks summer, when all of us
are prone to snooze a bit.

A client entered my office, in a
rather concerned and agitated state.
According to the client, in walking up
the walkway to our office, he had to
step over an individual who was sleep-
ing peacefully on the pathway. Ini-
tially, the client thought that the

The way we were

Edited by Russ Arnett

The following is a portion of a
speech by John Hellenthal given Sep-
tember 26, 1979. John grew up in
Juneau, the son of Simon Hellenthal
who served as Territorial District
Judge in Valdez and later, after the
court was moved, in Anchorage.
Simon’s brother, Jack Hellenthal en-
tered law practice in Juneau in the
office of Judge Delaney in 1900. John
entered practice in his uncle’s law
office in Juneau in November 1940.
During World War II he served in the
Army Infantry in the Pacific.

We had some great lawyers in
Alaska. Great. Probably the most
esteemed lawyer who was ever in
Alaska was a fellow named John
McGnn of Fairbanks. He was a bril-
liant little Irishman who spent his
summers in Fairbanks, his winters
in San Mateo. He made a great deal
of money in law and in mining. He
owned several mines in the Fairbanks
area and he was wealthy, very
wealthy. He had a mind like a steel
trap. Everyone spoke ofJohn McGinn
asthoughhe wasthelastword among
lawyers.

Wehad another greatlawyer, W.C.
Arnold. He was appointed Commis-
sioner—justice of the peace, and that
is all that a Commissioner really
was— in Hyder near Ketchikan and
later he became alawyer. He was the
articulate spokesman for the canned
salmon people and the mines. He and
Faulkner controlled Alaska for a pe-
riod of 20 years and there is just no
question about it, but they did it
subtly through Congressional com-
mittees and contacts in Washington.
No Alaska control was exercised in
Alaska. It all came out of Washing-
ton. Back room stuff always, and he
was a master of it. I do not want to
detract from him, but I often thought
we probably would have had state-
hood 15 years earlier if he had de-
voted his talents to the statehood
cause because he was a very brilliant
man.

Of course young lawyers were dif-
ferent. I know my family, especially

my uncle, was glad when I decided
not to come home during the sum-
mers to Juneau when I was in law
school. It musthave been embarrass-
ing to him because he represented
the Alaska Juneau mine and I joined
the union which he secretly sup-
ported. It had to be secret because in
those days if you disagreed with the
established interests you were
through, because they would boycott
you. It was strictly company towns
throughout Alaska.

We had lawyers who were abso-
lutely home grown. One in particular
was a salesman in a liquor store. He
studied law at night with Henry Wil-
son who was a very famous figure in
Alaska history and a very brilliant
man, dedicated, and he wasno clown.
He could talk up to the mining law-
yers and make them listen. Finally
he was admitted one afternoon. I can
recallit vividly. Thejudge was drunk.
He was a carpet-bagger from Port-
land. Everyone else was half drunk.
He must have seen that something
was wrong because he never prac-
ticed a day of law after that. He just
became a lawyer and that was about
it.

Wehad one fellow who was born in
Juneau. His name was Grover
Wooden. He came from the old
Wooden family in Juneau. He was a
nice fellow. Grover Wooden said some-
thing about being a cheerleader at
the University of Washington, and
he never got over it, either.

We even had a black fellow,
Wadley. Very few people knew that
hewasblack. He always wore a Prince
Albert coat and he would parade
around town in his Prince Albert. He
very seldom took a case, but I am sure
he gave a lot of advice and was a
decent guy.

We had Ralph Albertson on the
school board for years and years. He
was a respected man, a very fine
man, but strictly under the control of
the “interests” as we used tocall them
in those days. It was an unhealthy
thing.

When I first came to Anchorage in

otherindividual was dead. Examina-
tion by me, however, indicated that
the adjective, "dead," pertained rather
to the individual's state of intoxica-
tion, rather than state oflife. True to
form, it was Rolly, and he was simply
enjoying a warm Fairbanks day at a
period of time where I had taken
inordinately too long to raeet with a
client and the effects of Rolly's anes-
thesiafor the accidenthad takenover.

I returned to the office, and an-
nounced to my client that he had
nothing tofear, thatit was only Rolly,
and that our office generally took no
steps to interfere with our clients'
constitutional freedoms of expression.
Rolly didn't make his appointment
that day, although he was present
through the better part of the after-
noon. I understand that the oak ban-
ister law firm from across the street
chuckled more than once at my lawn
ornament, which even imitated the
little Roman boy in the fountain at

one point.

After Rolly's case settled, he went
his way for several months. Just about
when I was growing to miss Rolly, he
once again showed. Fond memories
and old pennies have a strange way of
doing that.

Inthis case, Rolly, recognizing that
I had obviously a need for additional
business and continued referrals, re-
turned with many of his friends. In
rather colorful language, first within
my office and later on the lawn out-
side, Rolly explained to his friends
my qualities as an attorney, waving
his arms wildly and extolling my
many successes, and indicating to
them that ifthey ever had a problem,
my office was the place to turn. Fin-
ishing his sermon, Rolly then turned
to me and asked for ten dollars.

I explained to Rolly that the Bar
Associationran a free lawyer referral

“service, and, although I appreciated

his confidence in my abilities, I would
prefer to rely upon the Bar
Association's system. (In retrospect,
maybe I should pay the ten dollars.)

Not to be undaunted, Rolly since
has taken to visiting my office ap-
proximately once every week, where
he finds comfort in a particular wait-
ing chair.

Initially, I thought that he was

continued on page 18

ALASKA BAR ASSOCIATION

1945 and opened a law office, the
population was 6000. Wehad a fellow
named Arthur Thompson who was a
Harvard graduate, a very skilled law-
yer but he had completely gone to
seed. Although he was a lawyer here
for many years, he never left his
cabin but was a very knowledgeable
lawyer regardless. :

George Grigsby was another inter-
esting lawyer. He had been an assis-
tant United States Attorneyin Nome
when that fellow Noyes got into
trouble and they removed him from
hisjudgeship. He used tobe the presi-
dent of the Anchorage Bar Associa-
tion. We would meetinstrange places.
We used to meet at Marie Cox’s res-
taurant and poor Judge Dimond had
to attend. He was uncomfortable be-
cause he had sent Marie to the Fed-
eral penitentiary for some morals
charge. The “restaurant” had eight

waitresses and no stove.

When Bill Renfrew organized the
Bar Association convention most of
the events took place at the Oasis
nightclub. The lawyers were always
kind of strange people and interest-
ing. Most of them had their occupa-
tional hazard. They drank too much.

Anotherinteresting character was
an attorney general, a fellow by the
name of Westgard. He came up here
in the 20’s and I can remember him
well too. He launched an unsuccess-
ful trust-busting enterprise in Alaska
aimed at Alaska Steamship Company
and whatnot. He was a loner. He was
a Norwegian man, a very fine man,
He used to play the violin in Juneau
on Christmas eve and go all over
town with his wife playing the violin
around the houses. He was a very
nice man.

Fishing for a low-interest aircraft loan?
Better catch it while you can.

If you're in the market for a personal use aircraft, Alaska USA can help you get
the one you want. Through October 15, 1996, we're offering, upon approval of
credit, financing at a really low 8.9% annual percentage rate. We've also
developed a guide outlining the requirements for aircraft loan processing. This
expedites your loan and can reduce your expenses. And if you're not a member,
it’s not a problem. To receive the guide and an application, or to find out about

membership in Alaska USA, just call the Member Service Center at 563-4567

in Anchorage, or toll free at 1-800-525-9094 outside Anchorage, any day of

the week. Do it today. Because it looks like you've got a plane to catch.

: ﬂﬂ

AlaskaUSA

Federal Credit Union
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Brazil

continued from page 1

Ruth De Silva, an African-Brazil-
ian woman, is the pastor. The day
care center serves more than 100
children, ages 2 to 6, primarily of
unwed mothers. With children of all
different colors, the classrooms are
rainbows of humanity. Each child
receives three meals a day with school
and health activities. Church meet-
ings include at least two on Sunday,
and Tuesday and Thursday evenings.
The gymis the only level playing area
in the neighborhood and is heavily
used late into the night. I gave them
one of Ginny Espenshade’s soccer
balls and they gave me a standing
ovation and a present. Watching the
Olympics from the Brazilian perspec-
tive provided new insights.

]

\

ommunity Center in Rio Slum:
Church, day care, kindergarten, gym-
soccer, adult education.

Jose Luiz, the financial adminis-
trator, interpreted. He was attracted
initially to the center by the soccer
program...Over 250,000 live in
Rocinha with only two publicelemen-
tary schools. Missionaries Rev. Ed
and Nancy Tims arranged my stay.

Also while in Rocinha, I made the
mandatory trips to Sugar Loaf and
the statue of Christ the Redeemer
that dominates Rio and the
Copacabana beach. Rio is a beautiful

city with problems that come with a
population of 6 million.

@ The Falls

Several hundred miles south of
Rio, the Iguazu Falls dominate the
border with Brazil, Argentina and
Paraguay. We saw the falls from the
Brazilian and Argentinean sides.
Their magnificence was made even
more so by walking trails and a boat
ride up to the falls. I enjoyed the
Brazilian coffee and Argentine beef.
Just down the river is the largest
hydroelectric project in the world at
12,600,000kilowatts. In comparison,
the Kenai Peninsula's Bradley Lake
is a 120,000 kilowatt plant.

9 World Methodist

Conference

The World Methodist Conference
developed over the years in response
to John Wesley’s declaration: “The
World is my parish.” Seventy-one
member churches with 30 million
members from more than 100 coun-
tries participate. Nearly 3,000 Meth-
odists from all over the world at-
tended the conference in Rio. The
conference meets every five years.
The 1996 meeting was the first held
in South America, held at the Rio
Center which was the location of the
1992 Rio Earth Summit.

World-view speakers were fea-
tured, from the secretary general of
the Salvation Army, a Palestinian
Arabbringing Jews, Arabs and Chris-
tians together in Galilee, and a South
African Bishop who had been impris-
oned with Nelson Mandela, toa Marx-
ist, anarchist, economist from Argen-
tina.
~ I attended a two-day seminar on
socialjustice with emphasis on bridg-
ing the gap between the rich and
poor. Small discussion groups pro-

(800) 460-9044

Toll Free / North America

(214) 404-9005
Main Office

SKIP TRACING & LOCATION
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Iquazu Falls, Border of Braziland, Argehtma.

vided very different views. Gur group
included representatives from India,
Scotland, Australia, South Africa,
Ghana and the United States.

A discussion highlight was over
dinner one evening with two women,
a labor party member from Scotland
and the economist from Argentina. I
was hard-pressed to defend private
property and they absolutely refused
to believe that I like Ronald Reagan.

Reports on the Reconciliation Com-
missions in South Africa and Argen-
tina were presented. In summary,
those who committed terrible crimes
under the prior regimes are granted
criminal and civil amnesty if they
admittheir transgressions to the com-
missions. Some in attendance who
had witnessed their family members
tortured and murdered advised the
gathering emotionally that this was
a very difficult approach, in spite of
the biblical concept of turning the
other cheek and forgiveness. Over
$200,000 was collected fcr the street
children of Brazil. On tour day, we
visited a women’s senior home, an
ecological project and an orphanage
and daycare center. I do wish the
conference could have seen more of
the Brazilian children.

® The Amazon

The Amazon River is 4,000 miles
long, the largest river system in the
world. It throws 20 percent of all the
flowing fresh water into the Atlantic
Ocean. The rainforest is the largest
in the world and is the richest and
most diverse ecosystem on the planet,
with over 70 percent of the world's
plant and animal species.

The Amazon dwarfs both the Mis-
sissippi and Missouri together, and
more than 80 percent of the Amazon
jungle is in Brazil.

A five-hour plane trip from Rio
landed us at Manus, a city of over one
million people, on the river. Manus
prospered in the rubber boom of the
late 19th Century and is a major port
and industrial center. A thousand
miles up the river, ships came from
all over the world, serving refineries,
cereal plants, sawmills and tourism.
We spentone day in Manus, and were
off on the river.

The Amazon is about 6 miles across
at Manus and reaches over 24 miles
downriver. The “meeting of the wa-
ters” — the confluence of the black
Rio Negros and the yellow Solimoes
Rivers — is the official start of the
river. Numerousjungle walks started

ALASKA
LEGAL

RESEARCH

* Legislative Histories
* Trial & Appellate Briefs
* Unusual Questions Answered

Joe Sonneman, BS, MA, PhD, JD
324 Willoughby, Juneau 99801
(907) 463-2624 FAX 463-3055

with the January Ecological Park, a
protected preserve of rain forest that
had been cut down four or five times
by the local inhabitants for fuel and
building materials. There are those
who claim poor people living a subsis-
tence lifestyle are cutting down more
trees than the timber companies.
(Over 3 million children die annually
from bad air, largely caused by burn-
ing wood.) We also toured a park for
monkeys en-
dangered by
the flooding.

Two days
followed in
an isolated
lodge on the
Anavilhanas
Archipelago
(the largest
inthe world),
another pro-
tected pre-
serve. We
caught
Pirhana fish
(big teeth), cayman (like a crocodile)
and saw numerous birds and ani-
mals. We visited a Caboclo (a mix of
European and Indian) village whose
inhabitants were forcibly removed
from the forest preserve where they
had lived for centuries. Their agrar-
ian method is to slash and burn their
allotted gardens. Manioc is the pri-
mary crop and is rotated every two
years with the land replanted every
five years. We were told the burning
is good for the land and the timber
companies were criticized for not
burning. We were advised that only
four percent of the rain forest was lost
in the area.

Intermittent thunder storms liter-
ally shook the ground. Boating at
night under the tropical sky full of
stars and planets reminded me of the
immensity of creation. The Method-
ists on board sang hymns in the
evening.

We also saw snakes, huge mice,
numerous butterflies, insects and
arachnids (tarantulas). The river is
life. In response to international con-
cern, Brazil is constructing a $600-
million radar system in the forest to
monitor flights, burning and clear-
ing. Brazil recently sent up a satellite
to watch for unauthorized clearing in
the forest.

Wishing for more time on theriver,
we headed back to Rio and prepared
for the 36-hour journey home to
Homer.

@ Some Brazilian Basics

Largest countryin South America,
fifth in the world in area and sixth in
population; largest rain forest; lan-
guage — Portuguese; form of govern-
ment —Federal Republic; population
— 150,000,000, with 75% in urban
areas; annual population increase —
1.7 percent,; chief products — coffee,
bananas, beans, cattle, soybeans,
automobiles, chemicals, forest prod-
ucts; literacy -80 percent; life expect-
ancy -— 57 for males, 67 for females;
and soccer, soccer, soccer!

Amazon Pirhana - we
ate him.
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Bankruptcy Briefs

Trustee's avoidance powers - limitations

The Bankruptcy Code grants the
trustee broad powers to avoid certain
prepetition transactions entered into
by the debtor. These include (1) cer-
tain statutory liens [§ 545]; (2) trans-
fers that prefer one creditor over oth-
ers [§ 547]; and (3) fraudulent trans-
fers under either the Bankruptcy
Code [§ 545] or Alaska law [§ 544(b);
AS 34.401. The trustee may also avoid
unauthorized postpetition transfers
[§ 549]. Once the transfer is avoided,
the trustee may recover the trans-
ferred property (or interest therein),
or its value, from the transferee [§
550].

The Bankruptcy Code treats the
trustee as a judicial lien creditor,
holder of an unsatisfied execution, or
bona fide purchaser irrespective of
whethersuch creditor exists and with-
out regard to any knowledge on the
part of the trustee or any creditor [§
544(a)]. Thus, the trustee has aright,
independent of the existence or non-
existence of the right of any creditor,
to bring avoidance actions under the
applicable provisions of the Bank-
ruptcy Code. However, when the
trustee seeks to avoid a transfer un-
der otherwise applicable law, inde-
pendent of avoidability of the trans-
action under the Bankruptcy Code, a
creditor with such right holding an
allowable unsecured claim must ac-
tually exist at the time the petition is
filed § 544(b); 4 King, Collier on Bank-
ruptcy. 1 544.03 (1] (15th ed) ] .

When the trustee exercises the
avoidance power, the trustee recov-
ers property-(or an interest in prop-
erty) thathasbeen transferred by the
debtor to a third-party for the estate
and its beneficiaries (the creditors).
Consequently, it is usually the third-
party transferee who is the “goree” in
those situations, not the debtor. The
avoidance and recovery powers, as
broad as they may be, are not unlim-
ited. This article discusses some of
the common limitations on avoidance
powers, other than whether the ac-
tion was timely brought.

First, is the transfer one specifi-
cally excepted from the avoidance
powers? There are two such excep-
tions of general application: (1) per-
fection of an unperfected lien that
relates back in time or the continua-
tion of perfection of a lien [§ 546(b)];
and (2) reclamation rights [§ 546(c)].

Section 546(b) protects the holders
of certain liens unperfected as of the
date the bankruptcy petition is filed,
e.g., material and labor liens on real
property or the holder of a PMSI, the
subsequent perfection of which re-
lates back in time, as well as the
action necessary to continue perfec-
tion of a lien that might otherwise
expires, e.g., the filing of a UCC-3
continuation statement. The critical
issue is whether perfection relates
back in time to defeat the intervening
rights of the trustee that arise at the
time the bankruptcy petition is filed.
If the subsequent perfection, under
otherwise applicable law, does relate
back, the transaction is neither avoid-
able [see e.g., In re Glasply, 971 F2d
391 (CA9 1991); In re Parr Meadows,
880 F2d 1540 (CA 2 1989) cert. den.

493 US 1058 (1990); In re Maryland
Glass Corp., 723 F2d 1138 (CA4
1983)], nor does postpetition perfec-
tion violate the automatic stay [§
362(b)(3)]. If perfection requires sei-
zure or the commencement of an ac-
tion, perfection may be accomplished
postpetition by the giving of notice [§
546(b)}(2); Matter of Fullop, 6 F3d 422
(CA7 1993)1.

Section 546(c) preserves in the
bankruptcy arena common law or
statutory reclamation rights of credi-
tors. However, the reclamation pro-
vision of § 546(c) is the exclusive
remedy for creditors and failure to
meet its requirements, even where
all requirements of state law have
been met, is fatal [In re Julien Co., 44
F3d 426 (CA6 1995)]. To establish a
reclamation right under § 546(c), the
claimant must show: (1) a sale of
goods on creditin the ordinary course
of business; (2) delivery was made at
a time when the debtor was insol-
vent; (3) written demand was made
on the debtor within ten days of deliv-
ery, or twenty days ifthe petition was
filed within ten days of delivery; and
(4) debtor had possession of the goods
or the goods were not in the hands of
a good faith purchaser or a buyer in
the ordinary course ofbusiness at the
time of the reclamation demand [In
re Pester Refining Co., 964 F2d 842
(CAB1992)]. Moreover, the existence
of a superior secured interest may
extinguish a seller’s reclamation
claim [Id.]

The bankruptcy court may deny
reclamation, but if it does so, it must
grant an administrative claim prior-
ity or grant a security interest to the
creditor [§ 546(c)(2)]. However, this
is an alternative remedy to reclama-
tion, andis only available if the credi-
tor otherwise has a valid reclamation
claim [In re Coast Trading Co., Inc.,
744 F2d 686 (CA9 1984)]. Nor is the

_ creditor entitled to substitute a claim

to the proceeds realized from the sale
of the goods for reclamation of the
goods themselves; if the goods have
been sold, the creditor comes up empty
[Id]. -

Second, is the transferee protected?
In general, the trustee may recover
the transferred property, orits value,
from either the initial transferee or
any immediate or mediate transferee
of the initial transferee, or the entity
for whose benefit the transfer was
made [§ 550(a)]. Although the trustee
has the option of which transferee
from which recovery may be had, the
trustee is limited to a single satisfac-

tion [§ 550(d)]. There are, however
three significant exceptions that may
protect a particular transferee.

First, if the transferee, other than
the original transferee, takes for
value, including satisfaction of or se-
curing an antecedent debt in good
faith, and without knowledge of the
voidableness of the transfer, the
trustee may not recover from that
transferee or any subsequent good
faith transferee [§ 550(b)]. For ex-
ample, assume Jones is a good faith
transferee for value and without
knowledge from Smith, the initial
transferee from the debtor: the trustee
may recover the value of the property
transferred from Smith, but may not
recover either the property orits value
from either Jones or a subsequent
good faith transferee from Jones.

Second, if the avoidance is based
upon a transfer made for the benefit
of an insider more than 90 days be-
fore the petition was filed, the trustee
may not recover from a transferee
that is not an insider [§ £50(c)]. This
provision, added by BRA 94, effec-
tively overrules the DePrizio line of
cases, including In re Sufolla, Inc., 2
F3d 977 (CA9 1993)]. Thus, a pay-
ment made to a bank on a loan to the
debtor guaranteed by an insider or
made to an insider and guaranteed
by the debtor, during the 90-day to
one-year period preceding the peti-
tion can not be recovered from the
transfereebank. However, the trustee
may recover from the entity for whose
benefit the transfer was made., i.e.,
the “insider,” the value of the prop-
erty transferred [§ 550(a)(1)]

Third, while “innocence” of the
transferee is irrelevant to determin-
ing whether the trustee is entitled to
avoid the transfer, there are protec-
tions for the “good faith ‘ransferee.”
A good faith transferee who makes
improvements on or to the property
recovered is granted a lien on the
property recovered to the extent of
the lesser of either (1) the cost of the
improvement to the transferee or (2)
the increase in value to the property
as a result of the transferee’s im-
provement [§ 550(e)(1)]. Improve-
ments include physical improve-
ments, repairs, payment of property
taxes, reduction in debt superior or

equal to the rights ‘of the trustee, and
preservation of the property [§
550(e)(2)]. In a fraudulent transfer
situation, a “good faith transferee” is
granted a lien on the recovered prop-
erty tothe extent of the value given [§
548(c)l.

. The purpose of these provisions is
to essentially restore an “innocent”
transferee to his/her original posi-
tion, thus, the extent of the lien is
reduced by any net profit/income re-
alized by the transferee while he/she
has the property recovered [see In re
Burke, 60 BR 665 (Bank.D.Conn.
1986)], and, theoretically, the trans-
feree should be required to disgorge
any “excess” profits/income. If the
recovery is the value of the property,
not the property itself, the Code sug-
gests that the value may be deter-
mined either as of the time of the
transfer, without regard for the lien
rights or recovery, or at the time of
recovery less the amount of the lien a
good faith purchaser would have if
the property itself were recovered
[see In re Southeast Community Me-
dia, Inc., 27 BR 834 (Bank.ED.Tenn
1983)].

Case law defining “good faith” is
incredibly sparse. As with other ar-
eas involving “subjective intent,” the
entirety of the facts and circum-
stances must be examined. Courts
will generally look to what the trans-
feree objectively knew or should have
known regarding the avoidability of
a particular transfer [In re Agricul-
tural Research & Technology Group,
Inc., 916 F2d 528 (CA9 1990)). There
must, however, be some evidence of
subjective bad faith on the part of the
transferee, the fact the transfer is
fraudulent or otherwise avoidable is
insufficient standing alone [In re
Black & White Cattle Co., 783 F2d
1454 (CA9 1986)]. Good faith may
alsobe indicated if the transferee has
a reasonable belief that his/her ac-
tions- were justified [In re Orsa Asso-
ctates, Inc., 106 BR 418 (Bank.ED.Pa
1989)].

Third, if the action is asserted un-
der § 544(b), will the avoidance ben-
efit the unsecured creditors as a
whole? Recovery by the trustee must
be for the benefit the bankruptey
estate and creditors ratably. The
trustee lacks standing under 544(b)
to assert a claim that does not belong
to the estate but to asingle creditor or
group of creditors [Williams v. Cali-
fornia lst Bank, 859 F2d 664 (CA9
1988)]. Moreover, the trustee can not
use § 544(b) to act upon the rights of
the holders of secured claims [In re
Ozark Restaurant Equipment Co.,816
F2d 1222 (CAS8 1987)].

MICHAEL D. ROSCO, M.D.

BOARD CERTIFIED ORTHOPEDIC SURGEON

Announces
his availability for evaluations and
expert witness testimony in

Alaska

Dr: Rosco has practiced medicine for 35 years and has
over 20 years of experience in forensic matters. He
undertakes examinations and medical record reviews in
personal injury cases, including medical malpractice,
Jones Act, Longshore Act, FELA, and diving deaths, for
plaintiff and defense. He has testified in over 240 trials
and performed in excess of 10,000 medical legal
examinations, evaluations, and medical record reviews.

Call Toll Free 1-800-635-9100

*» No charge to attorney for preliminary evaluations.

* Reports completed promptly in less than two weeks.

OFFICES IN:
VENTURA SACRAMENTO LOSANGELES SANTA BARBARA
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Anchorage Legal Profession Subcommittee:

"Get People Talking"'

The Anchorage Legal Profession
Subcommittee found Alaskan attor-
neys experienced many of the same
problems that attorneys outside
Alaska report. But Alaska attorneys
were unaware of forums in which
people could talk about the problem.

Women tended tobe excluded from
certain areas of legal practice or their
roles minimized because of the be-
liefs or behaviors of attorneys, the
subcommittee reported. It also found
cases of unequal compensation, pro-
motion and work assignments. and
the use or acceptance of gender-bi-

-ased language denigrating women.

Focused discussions helped this
subcommittee sort through the is-
sues and crystallize solutions. It rec-
ommended structured workshops to
get more people involved in identify-
ing issues and coming up with effec-
tive solutions and recommended that

Alaska's program be based upon a
popular series conducted in Wash-
ington state. In addition, the sub-
committee recommended:

¢ Publish information that high-
lights progress in increasing gender
fairness; '

e Promote use of gender neutral
language;

¢ Include gender-affirming refer-
ences and presentations in Bar con-
ference materials; and

. @ Conduct yearly surveys to evalu-
ate progress.

Anchorage Legal Profession Sub-
committee members: Frances Purdy,
Teri Carns, Russelyn S. Carruth,
Mickale C. Carter, Suzanne Cherot,
Louise Driscoll, Carlene M. Faithful,
Kevin T. Fitzgerald, Jacquelyn R.
Luke, Sen K. Tan, John B. Thorsness,
Randall J. Weddle, and Teresa E.
Williams.

Federal Courts Subcommittee:

"'Address bias as it happens"’

The Federal Courts Subcommit-
tee distributed several thousand sur-
veys, one specifically aimed at attor-
neys, and another for anyone coming
in contact with Alaska’s federal court.
Nearly three hundred attorneys from
private practice firms and govern-
ment agencies returned the surveys.
A smaller group of federal employees
that included probation officers, mar-
shals, and clerks also responded.

More than half the women attor-
neys in private practice and more
than one- third of the women attor-
neys in government practice reported
bias between attorneys as a problem.

Respondents also saw gender bias
between attorneys and parties, wit-
nesses, and jurors; and 44 percent of
women attorneys working for gov-
ernment agencies saw bias from
judges to attorneys.

The Subcommittee concluded that
gender bias existed throughout the
legal profession and occasionally in
federal courts. In addition, it found
that when gender bias occurred in
the courtroom, the judge did not ad-
dress it.

The Subcommittee suggested that

those with authority to “control ac-
tions within their own arenas” needed
to recognize bias as it occurred and
take steps to eliminate and address it
as quickly as possible.

It further recommended:

e Adopt and develop local court
rules that promote gender fairness;

e Conduct training in gender eq-
uity issues;

e Conduct on-going formal study
of gender equity issues; and

® Develop policies to support gen-
der fairness in the federal system.

Federal Court Subcommittee mem-
bers:Ida Romack (chair), Hon. James
K. Singleton, Nora Barlow, Ardel
Burritt, Cindy Carlson, Linda
Christensen, Cate Davidson, Lorraine
Davis, Laura Des Jarlais, Carlene
Faithful, Jamila George, Lou Ann
Henderson, Susan Lindquist, Denise
Morris, Norman Mugleston, Tom
Owens, John Roberts, Nancy Shaw,
Wiley Thompson, Wayne Wolfe, and

‘Joshua Wyne.

Gender Task Force report

continued from page 1

The Task Force recommends that
state and federal courts continue to
support the work of this group, or if
needed, create a group that carries on
the work of the Task Force. It further
recommends that the state and local
bar associations, and state and fed-
eral courts continue to cooperate with
this group to sponsor and implement
specific programs to end gender bias.

Alaska Joint State-Federal
Courts Gender Equality

Task Force members:
Chief Judge James K. Singleton
(Co-chair),, Judge Karen L. Hunt (Co-

chair) , Teri Carns (Vice-chair) , Bar-
bara Armstrong, Daniel Callahan,
Stephanie Cole, Susan Cox, Suzy
Erlich, Justice Dana Fabe, Nancy
Groszek, Mary Guss, Jacquelyn Luke,
Deborah O’Regan, Judge Niesje
Steinkruger, Judge Larry Weeks and
past members Collin Middleton,
Phillip Volland, Susan Lindquist.

For a copy of the
Final Report call
Task Force Reporter Pamela
Cravez, 243-5010.

Anchorage State Court Subcommittee:

"Get Educated"’

The Anchorage State Court Sub-
committee surveyed six groups that
frequently participate in court pro-
ceedings: Attorneys, judges, guard-
ians ad litem, court-appointed spe-
cial advocates, legal assistants and
in-court clerks.

Generally, of the 107 respondents,
attorneys, GALs and in-court clerks
were more likely to report witnessing
gender bias in the courtroom than
others surveyed. Although women
were more likely than men to report
bias, some respondents did report
differential treatment of men.

Among Anchorage attorneys and
judges, more than 75 percent of the
women had witnessed bias between
lawyers. Well over half the women
had witnessedbias fromjudge tolaw-
yer and also from lawyer to party.

Some examples of gender-biased
behavior reported included the use of
patronizing and condescending re-
marks such as, “I’m sure this is above
your head,” and comments about the
“mommy track.” Physical appearance
was referred toin comments such as,
“Pm not used to having such good-
looking lawyers in my chambers,” or
you must be having a “bad hair day.”
Many respondents reported being
addressed by diminutive, unprofes-
sionalnamessuch as, “babe,” “honey,”
“bitch,” “young lady,” “dearie,” and
“sunshine.”

The Subcommittee also found that
counsel, judges, parties and witnesses
used first names when addressing
women and surnames when address-
ing men.

In domestic cases respondents re-
ported such gender-based assump-
tions as: women should receive “ex-
tra” because they make less money
than men; female lawyers will be
better at domestic cases than men;
and child custody investigations are
based on gender stereotypes.

The Subcommittee concluded that
some gender bias existed in Anchor-
age courtrooms among all partici-
pants in the legal process: Lawyers,
judges, other court personnel, par-
ties, witnesses, and jurors. The Sub-
committee made the following rec-
ommendations:

e Increase education and aware-
ness for judges, attorneys, jurors and
other court-related personnel;

¢ Establish rules of courtroom de-
corum and use gender- neutral lan-
guageinjury instructions, courtrules
and the Code of Judicial Conduct;
and

e Further study and action, in-
cluding the appointment of women to
the bench in proportion to their num-
bers in the Bar Association. Women
currently make up approximately 33
percent of the Alaska Bar.

Anchorage State Court Subcom-
mittee members: Susanne Di Pietro
(chair), Lana Anthony, Carol Butler,
Stephanie Cole, Hon. Dana Fabe,
Lonzo Henderson, Vernita Herdman,
Hon. Stephanie Joannides, Bonnie
Lembo, Cindy Marshall, Kimberly
Martus, John McKay, Margie Mock,
Karl Thoennes, Hon. Michael
Wolverton.

Public User Subcommittee:
"Domestic Relations Cases

Hotbed of Perceived Gender-Bias"

More than 300 people statewide
responded to the Public User
Subconmittee survey. The least
amount of gender bias was reported
among those having experience in
criminal cases, while the most gen-
der bias reported was in domestic
cases.

While women reported genderbias
more frequently in divorce and cus-
tody and men more often reported
bias in domestic violence cases, both
men and women found sexual ste-
reotyping in many domestic cases.

Women noted that magistrates
were “disrespectful of women who
have experienced domestic violence;”
men said that they were treated “dis-
respectfully ... because the judge re-
ally believes the female.”

In divorce and custody cases,
women believed that they were ,ig-
nored, dismissed, mistreated, "pri-
marilybecause they lacked resources
to hire competent counsel. Men
thought that they were seen as “noth-
ing but a cash cow, and that the only
value placed on fatherhood by the
court is that of child support.”

Survey results showed little gen-
der bias among people in criminal
cases but subcommittee members
identified areas of differential treat-
ment, citing lighter sentences for
women than men in drug and prop-
erty cases and heavier sentences for

women than men for more violent
crimes. The subcommittee found that
juvenile girls were locked up more
frequently than boys under the as-
sumption that they were more vul-
nerable and needed to be protected.

The subcommittee made the fol-
lowing recommendations:

¢ Collect more data on women in
the criminal justice system,;

¢ Review domestic violence cases
to identify incidents of gender bias
and develop neutral standards;

e Encourage more thorough cus-
tody investigations and train investi-
gatorsin gender neutral communica-
tion; :

¢ Encourage alternate dispute
resolution in divorce and custody
cases taking into account particular
concerns in the areas of child cus-
tody, child abuse and neglect and
domestic violence;

e Involve parties in divorce and
custody settlement process; and

e Offer training seminars on the
differencesin women’s and men’s com-
munication styles.

Public User Subcommittee mem-
bers: Norman Borg, Teri Carns,
Pamela Cravez, Mary Geddes, Ken-
neth Kirk, Ellen Lash, Susan
Lindquist, Diana McCormick, Candy
Miller, Patricia Miller, Elizabeth
O’Leary, Frances Purdy, Debra
Scheirman, and Colleen Tafs.
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Incremental tort reform or don't bite off
more than you can chew
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By the time Governor Knowles fi-
nally got around to vetoing the Tort
Reform Bill (Senate CS for CS for
House Bill No. 158 (RLS) am S(ct rls
fld S), known as “HB 158”), I had
come to firmly envision it as a fore-
gone conclusion.

The pronouncement by the Attor-
ney General’s Office a few weeks be-
fore that the provisions of the bill
could jeopardize the punitive dam-
ages award in the Exxon Valdez case
sealed BB 158’s fate in my mind (one
wonders whether the Exxon Valdez
award would have this same “perma-
nent fundesque” untouchability if it
were to a single plaintiff for a scald-
ing with hot coffee). It gave the Gov-
ernor a justification which allowed
him to veto the bill while maintain-
ing, with complete honesty, that he
did so out of concern for the public,
not the plaintiffs bar who contrib-
uted heavily to his campaign.

Evenifit were not for the potential
impact on the Exxon Valdez award,
the bill suffers from a common weak-

ness: The smorgasbord approach to
legislation.

~ All too often, good ideas and im-
portant legislation become weighted
down with extras which various in-
terests try to fit onto the plate. With
HB 158, those extras came in the
form of expert witness qualification,
mandatory arbitration, limitation
on hospital liabilities, and the

Bar People

retroactivity provision which raised

red flags in relation to the Exxon
Valdez case. A morenarrow approach
could have yielded better results.

I submit that an appropriate nar-
row target is punitive damages.

Punitive damages are a "bonus"
for an individual plaintiff and
plaintiff's attorney which is unjusti-
fied by the purpose it is intended to
serve. The intent of punitive damage
awards is to punish the wrongdoer
and deter similar conduct in the fu-
ture. Neither of these apparently is
served by enriching the injured party
or their attorney beyond vhe amount
of their compensatory dzmages. For
this reason, the reversion of 75% of a
punitive damage award to the State
under Section 7 of HB 158 would be
an appropriate step. Additionally,
some form of cap or limitation on
punitive damages could be appropri-
ate.

Limitations of this type are popu-
lar legislatively. As pointed out by
the dissent of Justice Ginsburg in

BMW of North America, Inc. v. Gore,
134 L.Ed.2d 809 (1996), 16 states
have adopted or are considering stat-
utes which place a cap on punitive
damage awards. Thirteen states have
adopted or are considering provisions
for payment of sums to state agencies
rather than to plaintiffs in the event
of punitive damages awards, and 13
states have or are considering provi-
sions for mandatory bifurcation of
liability and punitive damages deter-
minations. See BMW v. Gore, Appen-
dix to dissenting opinion of Ginsburg,
134 L.Ed.2d 851-854.

The better path for Alaska to take
in its tort reform efforts would be to
approach significant issues such as
punitive damages or the issue of civil
liability for commercial recreational
activities as separate issues standing
on their own merits.

The smorgasbord approach causes
the issues to get mixed up, and re-
sults in rejection of the whole. A good
analogy is my 4-year-old daughter's
corn coming in contact with the
mashed potatoes. In her eyes, they
contaminate each other and both be-
come inedible. When the table is
cleared, they end up in the compost.
However, when I am patient and
make sure that the two remain sepa-
rate, she enjoys them both, the whole
meal is finished in due time, and she
gets her ‘Just desserts.”

Leon Vance, a
shareholder in the

law firm of

Faulkner, Banfield,

Doogan & Holmes,

has returned from

a one-year sabbati-

cal, which he spent :

at home with his  Leon Vance
children. Vance will resume his prac-
tice in the firm’s Juneau office with
an emphasis on litigation, oil and gas
law, and natural resources law.
Faulkner, Banfield, Doogan &
Holmes was founded in Juneau and
also has offices in Anchorage and
Seattle.

Valli Goss Fisher has joined the
law firm of Lane Powell Spears
s oo Lubersky LLP in
Anchorage as an
associate. She will
concentrate her
practice in employ-
ment, trademark,
and copyright law.
Fisher received her
law degree from the
University of Notre
Dame in South Bend, Indiana.

Based in the Pacific Northwest,
Lane Powell Spears Lubersky is a
law firm with over 270 attorneys.
Offices are in Anchorage, Fairbanks,
Seattle, Olympia, Mount Vernon,
Portland, Los Angeles, San Francisco,
and London.

John Aschenbrenner, formerly
with the Palmer P.D. office, is now
with the Mat-Su Borough Attorney’s
Office.....Robin Bronen, formerly
with ALSC, is now with Catholic So-
cial Services as the Director of
Immigration and Refugee Services
Program....Dan Cooper, formerly
with OSPA, is now an Assistant U.S.
Attorney in Anchorage.....Paul
Cossman has returned from his “sail-
ing sabbatical” and is now practicing
law in Anchorage.....James Forbes,
formerly with Ingaldson Maassen,
has opened his own law office in An-

Valii Fisher

chorage.

Barbara Fullmer is now with
Guess & Rudd..... Mike Gershel has
opened his own law office in Anchor-
age, while continuing his work at
ALSC on a part-time basis
..... Hughes, Thorsness, Gantz,
Powell & Brundin has changed its
firm name to Hughes, Thorsness,
Powell, Huddleston & Bauman
..... John Holmes, formerly with the
Kotzebue P.D. Agency, has relocated
to Duluth, Minnesota.....Richard
Illgen has relocated from Anchorage
to Berkeley, CA.....Tim Jannott is
relocating to Thailand to help open a
Mexican restaurant.

Steven Jones has relocated to
Plano, TX, as a general attorney with
the ARCO legal department.....Kath-
ryn Kurtz, former Superior Court
law clerk in Juneau, is now with
Simpson, Tillinghast, et.al. in
Juneau.....Thomas Klinker, for-
merly with Wohlforth, Argetsinger,
et.al., is now with Birch, Horton,
et.al.... William LaBahn has relo-
cated from Anchorage to Eugene,
Oregon.....Mikel Miller hasrelocated
from Anchorageto Bend, Oregon.....R.
Bruce Roberts, formerly with the
D.A’s office in Anchorage, is now
with Faulkner, Banfield, etal. in An-
chorage.....Jerald Reichlin is now
with the office of Fortier & Mikko.

Nancy & Steven Bainbridge
Rogers have relocated to Edmonds,
Washington.....Scott Sterling, for-
merly with Jensen, Harris & Roth,
has opened the Law Offices of Scott
A. Sterling in Wasilla.....Effective
August 1, 1996, Sanford M. Gibbs
has resigned as a shareholder of
Stone, Waller, Jenicek, Brown &
Gibbs, a P.C. Mr. Gibbs will continue
to practice law and remain associ-
ated with the firm in an “of counsel”
capacity. The firm’s name has been
changed to Stone, Waller, Jenicek,
Brown & Budzinski, a P.C.

Tim Troll has relocated from An-
chorage to Dillingham.....Dan

Winfree, formerly with Hompesch &
Winfree, has now opened Winfree
Law Office .

“OnMarch 15,1996, we began prac-
ticing as the firm of Walker Walker
Wendlandt & Osowski, LLC, with
offices in Anchorage and Valdez.
Members of the firm include Wil-
liam M. Walker and Donna P.
Walker, both formerly of Walker &
Walker, P.C., and Johmn C.
Wendlandt and Shane.J. Osowski,
both formerly with Hughes Thorsness
Gantz Powell & Brundin, L.LLC. The

new Anchorage offices are at the Bank
of America Center.”

Jim Shine reports that he is back
from a wonderful 18-month sabbati-
cal in the south of France with his
three children. He has re-opened his
law office in Juneau to practice law
full time. He says that he is certainly
rested, refreshed and now actively
back to practice. While in France, his
children went to school, and they all
traveled, went to the beaches and
read 15-20 books a month.

Law Firm of Hughes
Thorsness changes name

One of the oldest and largest law
firms in Alaska announced todaythat
it will change its name to Hughes
Thorsness Powell Huddleston &
Bauman LLC. The firm was most
recently known as Hughes Thorsness
Gantz Powell & Brundin LLC.

The name change reflects the con-
tinuing evolution of the firm, which
began in 1939 as Davis & Renfrew
and has since undergone a number of
name changes. John C. Hughes and
David H. Thorsness were added to
the firm name in 1951 and 1957,
respectively. In 1959, the firm be-
came known simply as Hughes &
Thorsness. The name of Richard O.
Gantzwas addedin 1968, and James
M. Powell and Brian J. Brundin
were added in 1975,

In 1995, the firm became 2 limited
liability company, under the provi-
sions of recently enacted Alaska leg-
islation. The current change is in
recognition ofthe professional promi-
nence of Joe M. Huddleston and
Carl J.D. Bauman and their con-
tinuing contributions to the firm. It
also reflects the retirement of

Brundin, on August 15, 1996, upon
the completion of 30 years of active
practice with the firm. Gantz retired
many years ago.

Huddleston and Bauman have
been with the firm since 1972 and
1973, respectively. Huddleston re-
ceived his J.D. from Hastings College
of Law at the University of California
in 1972. He is an experienced trial
lawyer whose practice is focused in
the area of insurance defense, includ-
ing personal injury and coverage is-
sues. Bauman received his J.D. from
the University of Oregon in 1973. He
is an experienced litigator whose prac-
tice focuses in the area of 0il and gas
law and also includes environmen-
tal, tax, maritime, mining, and gen-
eral litigation.

The firm will continue to serve its
clients in the areas of oil and gaslaw;
insurance defense; banking and fi-
nance; corporate, tax and real estate;
labor and employment; general liti-
gation;naturalresources, mining and
environmental; probate and estate
planning; and public utilities.
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Solid Foundations

The IOLTA program seeks more participants

This November will mark the 9th
anniversary of Alaska’s IOLTA (“In-
terest on Lawyers' I Trust Accounts)
program. Over these past nine years,
the number of participating law firms
and solo practitioners has grown to
over 350. As a result, the IOLTA
program has generated upwards of
$1.1 million over the past six years
alone. The bulk of these funds have
been used to support the provision-
ing of legal services to the needy.

Despite the program’s past suc-
cess, however, there is still much
room for growth. Only about 27 per-
cent of the Alaska Bar currently par-
ticipatesin the IOLTA program. This
low participation rate stems in large
part from the wide confusion over
what the IOLTA program is all about
and the process through which attor-
neys come to participate.

The concept of IOLTA is an inge-
nious one. As every bar member well
knows, attorneys routinely receive
client funds to be held in trust for
future use. If the amount is large or
the funds are to be held for a long
period of time, the attorney places
the funds at interest for the benefit of
the client. However, in the case of
amounts that are small or are to be
held for a short period of time, it is
financially impractical for attorneys
to establish separate interest-bear-
ing accounts for individual clients. In
situations such as these, attorneys

terestbearing attorney trust accounts
holding short term or nominal funds
are converted into interest-bearing
trust accounts. The aggregate inter-
est produced by these accounts ac-
crues to the Alaska Bar Foundation
(ABF) and is used for various chari-
table purposes, primarily the provi-
sioning of legal services to the needy.
IOLTA programs currently operate

in 49 states and the District of Co-
lumbia.

Tojoin the program, attorneysneed
only (1) contact their bank, and (2)
notify the Alaska Bar Foundation of
their intent to join the program. It’s
that easy. Nevertheless, about 40
percent of potentially eligible Alas-
kan attorneys do not participate in
the IOLTA program.

As the 10th anniversary of the
IOLTA program approaches, the
Foundation remains confident that
more and more Alaskan attorneys
willjoin the IOLTA ranks. With legal
services funding on the wane in Ju-
neau and Washington, the Alaska
IOLTA program will be playing a
critical role in ensuring adequate le-
gal services funding for many years
to come.

TIOLTA Participation Percentages, Among Active Members

typically place client deposits into
combined, or pooled, non- interest
bearing trust accounts that contain
other nominal or short-term client
funds. Traditionally, these pooled
trust accounts earned no interest
because it is (and remains) illegal
and unethical for attorneys to derive
any financial benefit from funds that
belong to their clients. Alaska Rules
of Professional Conduct 1.15 and 12
U.S.C. 1832(a)(2) (1982) (discussing
eligible depositors for NOW accounts).

In an effort to put these idle trust
funds to law-related public use, the
Alaska Supreme Court in November
of 1986 adopted amendments to the
Rules of Professional Conduct that
established the Alaska IOLTA pro-
gram. Under this program, non-in-

At last, quality disability
insurance at an affordable cost.

» “Own Occupation Coverage”

o Individual Contract

e Renewal Guarantee

* No offsets for other coverage or Social
Security

o A+ rated insurer

$5000 benefit, 90 day wait, payable to
age 65: $546 annual premium at age

thirty-five.

Sponsored by the Alaska Bar
Association. Underwritten by
Commercial Life, a UNum Company.

Call (800) 561-8040 or, in Anchorage,
561-8040. Coordinated by Hagen
Insurance.

of the Alaska Bar (Rounded)

Percentage of Percentage of attorneys Percentage of Percent of attomeys who
attomeys electing electing not to attorneys electing to have not filed a valid Notice
to Participate in participate because of opt-out of the of Election and who do not
the IOLTA ineligibility program maintain an IOLTA account
program
27% 31% 18% 23%
Source: IOLTA Notices of Election on file
with the ABF as of August 9, 1996.
continued from page 13

smitten with one of my secretaries.
But this does not seem to be,the case.
Instead, it appears that Eolly has
found my place to be a convenient
stopover point on his travels to and
from town. A docile creature, he is
always willing to leave when asked
by myself, although he does insist
upon seeing "the attorney" before his
departure. Moreover, the requests for
funds generally remain the same, in
the ten to twenty dollar range, and I
have begun to wonder whether ornot
I am instead dealing with some sort
of a reverse referral system, whereby

1-800-478-7878

Call the number above

to access the

Alaska Bar‘Association
Informa%ion Line.
You can call anytime,

24 hours a day.

ten dollars will buy my peace of mind
and office protocol.

My problem, unfortunately, is I
don't have the money to give Rolly.
Expert witness fees, however, are a
different matter, and we have thought
seriously in the recent past of using
Roily as a control for various cases
which we try on a regular basis, to
demonstrate first hand to the jury
what "intoxication" and "under the
influence" really means. As always,
an attorney should be open to ex-
panding the horizons of the law. Be-
sides, this one expert comes cheaply.

CALL TO FIND
OUT ABOUT:

Bar Office Hours
CLE Calendar

CLE Video Replay
Schedule

Bar Exam General
Information

MPRE Information

MEETINGS

K

KRrRON

APPEALS

VIDEO TAPING

COURT REPORTING

COMPRESSED/INDEXING

ASSOCIATES

SNOILISOd3d

CONFERENCE ROOM AVAILABLE

DEPOSITIONS

Depositions, Transcripts, Hearings, Appeals, Meetings,
Video Taping, CompuServe File Transfer,
Conference Room Available, Compressed/Indexing

Ph: 276-3554

1113 W. Fireweed Lane, Suite 200 = Anchorage, Alaska 99503
Fax: (907) 276-5172 - CompuServe 102375,2063

TRANSCRIPTS

ACS Certified
Member of American Association of Electronic Reporters & Transcribers

S1dIHOSNVHL

STv3ddV

APPEALS HEARINGS
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May 24, 1996
Guests: Ed Noonan, formerly of
Alaska, formerly of Michigan, cur-

rently at . [HTTP/WWW.,
VOYAGER.NET/TAILWINDS] ap-
peared. He is planning on biking from
Alaska to Florida by way of Michigan
as a fund raiser for the Williamson
Michigan Library. Ed expects toleave
Fairbanks next week. What is left of
him will arrive in Michigan on ap-
proximately August 10. '

There were a number of bar con-
vention reports. Ken Covell reported
thathe traveled to Anchorage towaive
the TVBA flag. His request that the
bar convention be held somewhere
besides Anchorage was ignored. Due
to a piece of parliamentary trickery,
our well drafted and considered
amendments were not heard at the
convention but, we are first on the list
for 1997.

Judge Steinkruger reported that

In the Kingdom of Juneau

the hospitality suite has changed over
the years. Where before the suite was
known as a den of smoking, hard
drinking and high stakes poker, it is
now filled with old men wearing nico-
tine patches, popping anabuse, and
playing for pretzels.

Judge Savell reported that the
mediators association is taking over
showing the dissolution video. This
video contains such helpful hints as
do not pin the child support check to
your child’s sweater and do not cash
the child support check in a bar just
soyour ex-spouse gets ticked off when
he sees the endorsement. Some mem-
bers wanted to know why anyone
would willingly attend such a video.
The answer of course is that no one
willingly would attend such a video.
They are coerced into it because if
they don't watch it, they can’t get rid

‘of their spouse.

Royal Bar

July 26, 1996
& Annual Bar Picnic

Despite aspectacularly sunny, hot,
summer day, a group of about 15
gathered at the Westmark to discuss
the recent request from the Tanana
Bar. They have asked the Juneau
Bar to support them in their request
to the Governor that the person ap-
pointed to fill Justice Rabinowitz's
seat be from Fairbanks.

There was a great deal of discus-
sion on the Tanana Bar's request,
despite Justice Rabinowitz's declara-
tion that he was there "to chill the
debate." Justice Rabinowitz indicated
that he was not comfortable with
trying to articulate a single position
from the Tanana Bar.

The Bar Picnic:

those of you out justifying your boat
payment, you missed a great picnie.
The sun was hot, the children were
many, the beer was cold, and the
lamb was out this world. Bill Ruddy
has provided me with yet another
reason to maintain my status as a
carnivore. James Crawford and Jerry
Davis, apparently having had too
much free time on their hands, engi-
neered a treasure hunt that made
Indiana Jones look like & cub scouit.’
Many thanks to Mie and her commit-
tee for a job well done. Also, a special
thanks to Rosie Slotnik, who watched,
followed, comforted and entertained
our children, so that we adults could
do what we adults like to do (what-
ever that is). Jeers to the local bench
and all other unrepresented offices.
We'll gladly take your dues but we
would also enjoy your company.
®

August 2, 1996

All seats were taken in the back
room of the Second Course. (Food
before business: Heidi offered a
change-up from her standard Friday
fare of scallops: Sockeye salmon
steamed in a ginger and clove sauce.
This was accompanied with a tasty
corn and egg drop soup and the stan-
dard complement of mushrooms, broc-
coli, carrots and cauliflower. For nine
bucks, you won't find better.)

The Juneau public defender's of-
fice is hiring a full time attorney to do
misdemeanor work. Julia Moody is
leaving Juneau for felony defense

Association of Juneow

work in the Kenai P.D.'s office.

The Youth Court atJ.D.H.S. hope-
fully will be up and running by the
time the school year begins. Contact
me if you are interested in organizing
this,

Old Business: After some addi-
tional discussion on the Tanana Bar
Association's request concerning the
filling of Justice Rabinowitz's seat,
the body agreed that the following
language should be considered for a
Jjoint statement/letter to the Gover-
nor and/or Judicial Council:

The Juneau Bar Association and the
Tanana Bar Association agree that mean-
ingful geographic diversity is a critical
element in the composition of the Alaska
Supreme Court. Accordingly, these two
associations agree that, at a minimum,
one justice should maintain a chambers
in southeast Alaska and another should
maintain a chambers in Fairbanks.

[ )
August 23, 1996

At one end of the table, general
consensus was that Joe Sonnemann
(who was not present) was the defi-
nite front-runner on the Democratic
ticket for the U.S. Senate race after
the debate on Wednesday night. For
those of you who missed the debate, it
was like watching a hybrid of The
Gong Show and The X-Files. Theresa
Obermeyer and her conspiracy theo-
ries were in splendid form. (Where is
Betty Belle Blue when we really need
her?)

No news on the status of Sherri
Hazeltine’simpending delivery). Any
day now.

JBA Resolution 96-1, which is the
proposed joint resolution with the
Tanana Bar concerning the need to
maintain geographical diversity on
the Alaska Supreme Court, delivered
to the Tanana Bar for their consider-
ation and approval. JBA Resolution
96-2, which is a second individual
resolution on the same issue, was
delivered to the Governor and the
Judicial Council and copied to all of
the localbar associations in the state.

Movie Reviews: Mixed reactions to
“Phenomenon.” On “Strip Tease,”
Bart Rozell offered, in a somewhat
authoritative and knowledgeable
tone: “No one’s tried Demi Moore.”
We left well enough alone.

—Lach Zemp, Secretary

June 7, 1996 '

The Christmas party is still sched-
uled for July 12. This gives Robson’s
wife and secretary five weeks to plan
an event that he hasn’t told them
about. Anyone having a cot or spare
room for Art to stay in for the next
three weeks should raise their hand.

Judge Beistline is in charge of the
kids’ games for the Christmas party.
A motion was passed unanimously
thatJudge Beistline would be subject
to the Taylor clause in that he is in
charge of the kids’ games until they
make a profit. However, it was agreed
that we will spend the money if re-
quested on “Alaska Magnum Pepper
Spray” to control the kids’ games.
Rather than the pepper spray, a bet-
ter solution might be to avoid giving
all the kids raw eggs.

The meeting ended with Madson’s
comment on the status of the Big
Lake fire which included speculation
as to the result if all 2,000 of the fire
personnel simultaneously urinated
on the remaining hot spots. The final
count for the meeting was two urina-
tion and one testicular reference for
Madson. Although this is certainly
not a record, it is the best combina-
tion in recent memory.

July 19, 1996
The general consensus was that
the X-mas picnic was a

success...especially now that Judge
Beistline’s BBQ has been returned.

Dave Call wanted to know why we
had “insipid beer.” (Insipid — Lack-
ing flavor or zest; tasteless. American
Heritage Dictionary). After everyone
knew what he was talking about, we
decided thatthe keg did have abit too
much beechwood aging (or was it
plywood aging?).

There were lots o’ leftovers from
the picnic. Our donation of extra wine,
a half keg and some questionable
meat was not appreciated by the Res-
cue Mission. This prompted a discus-

sion of E. coli poisoning symptoms
experienced by Mr. Robson from eat-
ing some of the meat. Dick Madson
finally had to stop the discussion be-
cause it was too graphic and he felt it
was invading his turf. For those keep-
ing score at home that is 22 times this
‘year that bathroom humor has en-
tered the minutes.

It was suggested that the “Keep it
in Fairbanks” committee send a let-
ter to Southeast regarding the up-
coming vacancy in the Supreme
Court. After our success lobbying Gov.
Knowles about the tort reform bill
the committee was authorized to use
Ken Covell’s code word “so-called.”
Thus calling the seat the “So-called
Southeast seat,” the motion passed.

July 26, 1996

The new ethics opinion on double
billing caused considerable discus-
sion. Some were disappointed their
copier and Briefbank divisions would
no longer be the profit center they
once were. Others were upset that up
until now you could bill more hoursin
the day and they missed out on the
gravy train. We should petition the
ethics committee to see if a lawyer
can send out an amended bill that
pre-dates the opinion to take full ad-
vantage of the practice. '

August 3, 1996

‘Seth Eames had more bad news to
report about ALS and Pro Bono. They
no longer have the money to screen
out the truly bizarre referrals — the
ones where it is a toss-up between
ALS and API. Apparently there was
some screening going on in the past
(all of those nuts we got must have
just slipped through). The bonus is
that now we will have even more
referrals. It gets better — no reim-
bursement for costs and you are for-
bidden from asking for Rule 82 or
statutory attorney fees.

—John Tiemessen

(31996 MARK ANODREWS
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By JeNEaNE Moore

If you can remember an Alaska
Supreme Court without Jay
Rabinowitz, you can probably remem-
ber an Alaska Court System without
Administrative Director Arthur
Snowden, but you are not likely to be
aspring chicken anymore. Art’s over-
sight of the growth and development
of Alaska’sjudicial branch during the
past 24 years could be the subject of
its own news article. For now let’s
Justsaythatthe announcement ofhis
retirement in February of next year
sent many of his staff scurrying to
update resumes and wondering what
the future could possibly bring.

It was with an audible sigh of relief
that this same staffreceived the news
that the supreme court, in its collec-

tive wisdom, had ‘appointed Deputy

Director Stephanie Cole to the posi-
tion.
Legislation

The passage of CSSB 1003, relat-
ing to publicemployee compensation,
benefits, and labor relations, ush-
ered in a new era in labor relations
for many court system employees
statewide who are now represented
by the International Brotherhood of
Electrical Workers. The contract be-
tween IBEW and the court system
was finalized in February and be-
came effective July 1. Deputy Direc-
tor Stephanie Cole, as lead negotia-
tor for the court system, was assisted
by Personnel Director Cindy Chase,

Snowden retires; IBEW steps in; customer
service grows; Fairbanks, Palmer remodels

retired Personnel Director Karrold
Jackson, Rural Court Training As-
sistant Linda Harding of Fairbanks
and Parry Grover, an Anchorage at-
torney in private practice. The con-
tract has a term of three years.
Customer Service Project

The court system began a Cus-
tomer Service Project in 1991, as a
follow-up to a court system senior
staff workshop on total quality man-
agement. With a commitment from
Administrative Director Art Snowden
that court employees would make a
strong, positive effort to improve cus-
tomer service, a court employee com-
mittee, chaired by Charlene Dolphin,
was formed to develop Customer Ser-
vice Standards. The employees in-
vited to participate on this commit-

tee were identified by their supervi-
sors as employees who delivered ex-
emplary customer service. They
were “line” employees who had inter-
actions with members of the public
on a continuing basis. Court employ-
ees’ compliance with the standards
developed by this group are now part
ofthe employees’ annual evaluations.
The statement: “The policy of the
Alaska Court System is to provide
courteous and efficient service to the
public” was added as a new provision
in the court system perscnnel rules,
to reinforce the court’s position.

In 1993, with a grant from the
State Justice Institute, the court sys-
tem developed a package of materials
entitled “You Are the Court System:
A Focus on Customer Service” which

IT DOESN'T TAKE A ROCKET SCIENTIST
TO SEE THE DRAMATIC SAVINGS THAT
Pacrric OFrFICE CENTER CLIENTS ENJOY

Traditional Office Space vs. Pacific Office Center
DESCRIPTION TRADITIONAL POC
RENT*(Class A Space) (per month) (per month)

180 Square Foot Office $1,170 $845

Reception Area (300 Sq. Ft.) Included’

Conference Room (300 Sq. Ft.) Included
Office, Reception & Conference Room furnishings ($16,880) 609 125
Office Machines ($13,000) _ 618 Per Usage
Copier Maintenance Contract 75 Included
Telephone Systems ($1,300) 62 Included
Telephone; Voice Mail (ATU) 05 50
Receptionist: Salary and Benefits 1628 Included
Secretarial Services (optional) est. 250
Coffee Service 50 Included
Newspapers/Magazines 15 Included
TOTALS: $4,292 $1,270
TOTAL SAVINGS Save $3,022 per month!
* Square Footage is about 780 square feet for such a minimal office. We are using an $18 per foot annual rent rate.

*+ The payments are based on 24 or 36 months at 13% interest.

SO NOW THAT EVERYONE KNOWS... HOW WILL YOU
EXPLAIN WHY YOUR OFFICE IS ANYWHERE ELSE?

Pacific Office Center
Enbancing Productivity for Independent Professionals

310 K Street, Suite 200, Anchorage, AK 99501 - 907-264-6600

includes a 30 minute video, employee
workbook, supervisor’s guide and re-
minder cards. The supervisor’s guide
offers many ideas for training activi-
ties to reinforce customer service
skills. All new employees receive the
training within the firstthree months
of hire, and yearly “brush-ups” are
required.

The court has also developed a
leaflet titled “We Value Your Opin-
ion” which is available in all courtsin
a place easily accessible to members
of the public. The leaflet invites cus-
tomers to comment about the service
they receive at court offices. Filled-
out leaflets are sent to a central loca-
tion in the administrative office,
where they are recorded and ana-
lyzed, forwarded to the appropriate
area court administrator and then
returned to the office about which the
comment was made. It is.the court’s
policy to write back to the customer
who has commented, ifthat customer
provides an address. ,

We consider our Customer Service
Project a “work in progress” and in-
tend to continue our efforts to demon-
strate our commitment tothe project.
We encourage members of the Bar
Association tolet usknow how we are
doing and to offer suggestions for
improvement.

Facility News

The June 6, 1996 Anchorage Daily
News carried an article on the fasci-
nation the raven population had de-
veloped with the newly opened
Nesbett Courthouse. For the latest
chapter in this tale of the People vs.
the Ravens, we have this news brief
from George Seanor, the assistant
project manager of the courthouse
expansion program.

“Theraven-damaged sealant atthe
top of the building has been repaired
and a raven shield flashing has been
addedin an attempttofoil the ravens’
dietary peculiarities. If any upper
floor occupants observe ravens fall-
ing past their windows next winter
before regaining air speed, it means
the added flashing is working to pro-
hibit ravens perching on the parapet
and reaching over to dine. There
should beno damage to the birds, and
few repeat offenders since ravens tend
to be quite clever and are notlikely to
repeat the precarious perch to par-
take in a meal of sealant.” The re-
model of the Boney Building is on
schedule and the move date is cur-
rently planned for the second or third
week in September. Upon comple-
tion of the move, the Boney Building
will house the supreme court, court of
appeals and law library as well the
following trial court functions: traffic
court, committing magistrate, pro-
bate court, children’s court, divorce
master, standing master, and Mu-
nicipal Warrants, Anchorage Alcohol
Safety Action Program and Vital Sta-
tistics offices.

Work continues on the new home
for the administrative offices. Signs
identifying this building as “The An-
chorage Times” have been removed,
but for nostalgia buff s, rest assured
that the map of Alaska will remain
(with Kodiak and the Aleutian chain
restored) on the front of the building.
The administrative staff should be
moving out of the “railroad yards”
and into the new offices by the end of
October.

Preliminary work on a new and/or
remodeled Fairbanks courthouse will
begin in earnest later this fall. Last
year funds were appropriated to pre-
pare asite evaluation document. This
year the legislature approved fund-
ing for design and other initial work.

The remodel of the Palmer court-
house to accommodate newly ap-
pointed Superior Court Judge Eric
Smith was recently completed. He is
a welcome addition to a court that
has experienced a substantial in-
crease in case filings.
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