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New digital information product launched

our years ago, when the

Law Offices of James B.

Gottstein wrapped up
15 years of litigation in the
Alaska Mental Health Trust
project, the computer pro-
gramming project team he
assembled for the case
formed the foundation of a
new enterprise.

Touch N’ Go Systems was
born, marketing a software
product called “the desktop
in-and-out board,” scalable
across large networks. Like
its name describes, the soft-
ware puts a staff locator on
everyone’s desktop. Wholly
produced in Alaska, Touch N’
Go has been favorably re-
viewed in such publications
as PC Magazine, and has
been a steady-seller and has
distribution agreements
with Blumberg Excelsior,
Lawex, HR Direct, and
Guildsoft Ink in the UK

From this software devel-

opment company, Gottstein
also moved into the explora-
tion of Internet-based com-
munications that has grown
to one of the most successful
legal resource websites in the
country.

And this month,
Gottstein launched a new
digital information product:
a compilation of Alaska legal
information on CD-ROM —
a kind of reverse application
from the website he’s built
since 1995. All the Alaska le-
gal information carried in
the legal resource center is
on the CD, along with “live”
links to other web resources.
The CD can be deployed
across a network for viewing
from multiple workstations

simultaneously, selling for
$100 (and $50 for updates.)

The depth and full content
of Gottstein’s Alaska Legal
Resource Center website at
www.touchngo.com isn’t
readily apparent from its

home page. But within the
site are 37,000 documents,
primarily Alaska Court of
Appeals and Supreme Court
cases back to 1991; the full
Alaska State Statutes; the
Administrative Code; and
Alaska court rules. Gottstein
and his team of web design-
ers and programmers over
the years also have compiled
an extensive, annotated di-
gest and series of links to
law-related sites all over the

web, a feature that Law Prac-
tice Management columnist
G. Burgess Allison has called
“excellent” among legal por-
tal sites that are proliferat-
ing on the web.

Gottstein chuckles when
asked how the voluminous
website evolved. “When we
were developing the software
project (the desktop in-and-

panies were heading in the
direction of distribution on
the web. The court system
had a BBS (electronic bulle-
tin board system) and was
posting cases. That was ter-
rific, but it was old technol-
ogy,” he said. “A BBS limits
access to one user at a time,
plus the user might have to

out board), I knew that com- Continued on page 21
Alzaka Bar Association Non-Profit Organization
P.O. Box 100279 U.S. Postage Paid
Anchorage, Alaska 99510 Permit No. 401

Anchorage, Alaska




Page 2  The Alaska Bar Rag — September - October, 1999

PRESIDENT'

s CoLumN

Don't apologize, find
solutions O Kirsten Tinglum

the losing party pay the fees of a
court-appointed discovery master.
The Court (Justice Carpeneti dis-
senting) vacated the order of refer-
ence to the discovery master, and re-
manded with instructions that the
court consider certain factors, includ-
ing the parties’ financial status and
whether funding a private master
would adversely impact the parties’
meaningful access to the justice sys-
tem.

I have no criticism of the reason-
ing or the policies set forth in the
opinion (and you thought I was go-
ing to commit suicide right here on
the pages of the Bar Rag). I have used
discovery masters and have been a
discovery master, and it has been my
experience that the system works.
But fundamentally, we should be un-
comfortable with it and here’s why.

Any Alaska citizen can enlist the
services of the court system by pay-
ing a relatively low filing fee. The
citizen can either negotiate with and
purchase the services of an attorney,
qualify to have counsel appointed, or

EDiITOR' s

recent Alaska Supreme Court opin-
ion, Peter v. The Progressive Corpo-
ration (1999 WL 652464, August 29,
1999) prompts me to articulate a concern
about the future of Alaska’s justice system.
Peter involves the appeal of an order that

represent him or herself. Under any
scenario of representation, the citi-
zen-litigant obtains, for a modest fee,
the services of a highly competent
and ethical decision maker (assisted
by able and efficient clerks and staff)
who was appointed after a rigorous
screening process. Decisions may be
appealed, for a slight additional fee,
to anotherindividual or group of able,
principled judges. Thus, with respect
to the state-provided justice system,-
we all get the same, really good deal.
Which makes sense, given that it is
our justice system, and that it func-
tions as a cornerstone of stability and
fairness in Alaska’s financial, com-
mercial and social matters.

That “same deal fairness” is
eroded by the appointment of discov-
ery masters. Discovery masters cost
Alaska litigants money. Discovery
masters are not subjected to rigor-
ous screening. Discovery masters can
be effective and efficient. But do we
want a system where litigants who
pay more can buy more efficient re-
sults? Or where some litigants have

to pay more than others to achieve
the same result?

What is the big deal, you say?
Philosophically, there might be a
problem; but as a practical matter,
discovery masters are rarely used
and are usually greeted with a sigh
of relief by litigants. My concern, and
the gist of this column, is that the
use of discovery masters is but one
symptom of a bigger problem—that
as our society leans more heavily on
our court system to deal with its
problems (families in crisis, children
in crisis, the effects on employees and
business transactions as corpora-
tions get larger and more “bottom-
line”oriented, greater personal and
business mobility destroying the co-
hesiveness and stability of commu-
nities)—it mistakenly blames the
court system and lawyers for the
(quite natural) increase in demand.
And (as the mistaken reasoning
goes), since it is the fault of the courts
and lawyers that there is so much
demand for services, then we can con-
trol demand by starving the system.

Where do 1 see signs of starva-
tion? With luck, it takes two to three
years to try an “ordinary” superior
court case, and an additional two to
three years for an appeal. Without
luck, that can stretch to six or more
years. Issues of widespread financial,
commercial and social concern wait
in line behind scores of individual
property disputes between ex-
spouses. Overburdened courts push
citizens to use “alternative dispute
resolution” (see Civil Rule 100). ADR
can be a valuable tool in some situa-
tions but, like the discovery master,

CoLUmMN

Effective use of case law is
all in the editing [ Peter Maassen

editor is anxious to do everybody
else’s computerized legal research for
them, said editor resenting, in fact,

the midnight telephone calls asking'

that he quick run a little key-word
search on the Bar Rag account see-
ing as how the law library is closed
and the brief is due tomorrow. You
can do it yourselves, readers.

The thing to remember is this
(and I say it only because I know,
through anecdotal evidence, that
judges never read this column): Rel-
evance doesn’t matter. Unless you're
looking for a contact lens on the floor
at Chilkoot Charlie’s, the phrase “on
all fours” is highly overrated. Put
aside your headnotes and your hoary
principles — what matters is that
your case law be judiciously edited.
If you're dexterous enough with your
ellipses and your brackets, the law
will say anything you want it to say.

Consider, for example, the propo-
sition that the moon is mdde of green
cheese. See Schonfeld v. Raftery,271
F.Supp. 128,132 (S.D.N.Y. 1967) (“We
are compelled to agree with
plaintiff’s statement in its affidavit

ust because the titans of the com-
puter-research industry are con-
tinually plying the Bar Rag editor with
free web-site tours and software upgrades
in hopes of getting free advertising space
in your newspaper doesn’t mean that said

that . . . ‘the moon is made of green
cheese™) (quoting prior order). Even
the pragmatic Judge Richard Posner
has gone so far as to concede that
“[t]he moon may be made of green
cheese after all.” U.S. v. Nagib,44 F.3d
619, 625 (7* Cir. 1995) (dissenting
opinion). In the D.C. Circuit, in fact,
you can “prove that the moon is made
of green cheese by asserting it sev-
eral times in quick succession.” Caro-
lina Power & Light Co.v. FE.R.C., 860
F.2d 1097, 1100 (1988); see also Madi-
son Gas & Electric Co. v. Public Ser-
vice Commission,441 N.W.2d 311, 319
(Wis.App. 1989) (dissenting opinion)
(quoting Carolina Power,supra). You
can try this at home. Accord, E.1L
duPont de Nemours & Co. v. Robinson,
923 S.W.2d 549, 558 (Tex. 1995) (“the
world is flat, . . . the moon is made of
green cheese, [and] the Earth is the,
center of the solar system”).

Would the Alaska Supreme Court’
follow this smattering of diverse au-
thority? Perhaps, though it is gener-
ally hesitant to meddle with the in-
terplanetary system. See, e.g., West v.
Municipality of Anchorage, 754 P.2d

1120, 1125 n. 1 (Alaska 1988) (find-
ing no merit in contention that “the
[trial] court improperly refused to
instruct the jury that . . . the sun must
slow down or stop”).

An easier sell in Alaska, given
our overburdened courts, may be re-
quiring your adversary to meet you
at the ping-pong table, a form of ADR
that this column has endorsed before.
No less an authority than the US.
Supreme Court requires that “every
borderline case must inevitably cul-
minate in a perpetual game of . . .
ping-pong until this Court inter-
venes.” Christianson v. Cold Indus-
tries Operating Corp., 108 S.Ct. 2166,
2179 (1988). See also N.L.R.B. v.
Wyman-Gordon Co., 89 S.Ct. 1426,
1320 n. 6 (1960) (“that we convert
judicial review of agency action into
a ping-pong game . . . is not seriously
contestable”); Nitram, Inc. v. Cretan
Life, 599 F.2d 1359, 1373 (5* Cir. 1979)
(“To enforce their respective rights
under the [Carriage of Goods by Sea]
Act, litigants must engage in [a] ping-
pong game”). In Florida, ping-pong
has a use in pretrial procedure as
well: “[A] corporate party could frus-
trate the opposing party’s discovery
by simply playing ‘ping-pong’ with
him.” Plantation-Simon, Inc. v.
Bahloul, 596 So.2d 1159, 1160
(Fla.App. 1992).

I've won a dozen cases at the
ping-pong table. Your case, too, can
succeed with judicious editing of the
case law. Trust me on this, readers.
Pay no attention to those findings of
the Third Circuit, e.g. “Maassen lied
to get his job,” and “There is no doubt
that Maassen behaved reprehensi-
bly,” Burke v. Maassen, 904 F.2d 178,
180, 183 (1990). Don’t you know dicta
when you see it?

it is “purchased justice.” Those with
the money can buy a quicker resolu-
tion than those without. And those
who use ADR, either out of luck or
desperation, get a different brand of
justice than those who use the “same
deal” system of justice.

No end is in sight for the delay. A
beleaguered representative of the
court system, introducing an effort to
reduce appellate delay, started his
presentation with the caveat that
lawyers would have to “manage ex-
pectations,” leading this listener to
conclude that significant reduction in
delay is impossible under the current
budget and political climate.

But what is REALLY troubling is
that we all buy into this cycle of de-
spair and self-flagellation. The courts
blame lawyers. Lawyers blame the
court system. I do not overstate our
own complicity in “system bashing.”
The Peter opinion (somewhat glee-
fully, it seems) quotes examples of
lawyers being “out of control,” where
it was necessary to provide “day care
for counsel who, like small children,
cannot get along and require adult
supervision.” And, when explaining
the delays of litigation to clients, who
among practicing lawyers has not
rolled his or her eyes, lamenting the
inefficiency of the court system?

I do not suggest that lawyers are
never guilty of excessive zealousness
(or panic in the face of excessive zeal-
ousness), or that the court system
could not be more efficient. I am not
suggesting that we stop being self-
critical. I am not suggesting that
more money from the legislature
would make everything better. I am
suggesting that our system is lean,
not fat; and that we may be at the
point where additional “innovations”
start to undermine the fundamental
fairness of our system. At that point,

Continued on page 3
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How long to opinion?

Recently the Alaska Court System
sent out notices seeking comments
to assist a committee formed to de-
termine how the Alaska appellate
courts can remedy a large backlog
of undecided eases.

It is not practical to offer sugges-
tions to reduce systemic procedural
problems without more information
on how the court works. For instance,
assume that a case has been submit-
ted on the briefs with no réquest for
oral argument. What steps occur af-
ter briefing is completed and before
the case is taken up in conference?
How frequently are conferences
held? How many cases are consid-
ered at each conference? Are con-
ferences not scheduled to accommo-
date justices’ vacations and, if so,
how frequently does this happen and
are there alternatives? Does re-
questing oral argument have any
effect on the amount of time neces-
sary to obtain a decision and how
does it affect the other concerns
raised above? What does assignment
consist of? Since assignment appears
to be done before oral argument or
conference, it presumably cannot
mean that a particular justice is as-
signed to write the opinion because
the justices cannot know who will be
in the majority.

To be fair, the court’s web site of-
fers more information than was pre-
viously available to the general pub-
lic, including the status of each case.
An analysis of all the Supreme Court

Don’t apologize,

Continued from page 2

we must stop being apologists and
start advocating to the public and the
legislature to ensure that we main-
tain the most effective, most fair jus-
tice system that we can afford.

If we choose to ignore the danger
signs and stay locked in a cycle of
self-blame, the system will begin to
devolve, as I fear ithas begun already,
to ease the pressure. Those who can
afford it will have an opportunity to
buy a different (possibly better) kind
of justice. Those who can’t afford it
will wait for the regular deal. Those
who cannot afford to wait will com-
promise under the duress of delay. It
is here that we, as lawyers and par-
ticipants in the system, must be pro-
active. We, more than anyone else in
our state, can understand and pre-
dict what will happen when we move
away, consciously or unconsciously,
from the “same deal’ to “different
deals for different prices.”

You think I exaggerate. But—a
slight digression—look at what hap-
pened to Legal Services. Congress
starved it. Now it is up to lawyers
and charitable organizations to pick
up the slack. On the one hand, we
absolutely should (and we do) reach
into our own pockets to support jus-
tice. But on the other hand, when did
we consciously decide that “justice
for all” should be paid for by chari-
table donations? When did justice
become a “problem” or a “mess” that
only concerns lawyers? (it's THEIR
system, let THEM take care of it ... )

As I stated in my last column,
what people think of us should never
be our primary individual or collec-
tive concern. However, when hostile,
uninformed and unchecked criticism
starts to slowly and subtly starve
essential democratic institutions,
then we must respond with some-
thing other than guilty silence and

cases listed on June 11, 1999 showed
that there were 478 open cases as of
that date. Of these, 14 were stayed,
23 were cases in which an opinion
had been issued but the case re-
mained open for possible requests for
rehearing and one had a rehearing
pending. That leaves 440 open active
cases awaiting decision. Of those, 119
were in the briefing stage, 55 were
awaiting the trial court record, 5
were awaiting the trial court tran-
script, 11 were listed as "filing pend-
ing,” 2 were petition pending and 2
were petition response pending.

This means 246 cases were await-
ing decision on that day in which the
parties had done everything they
could do and were waiting for the
court to take some action, whether
that be consider the case, schedule
oral argument or issue a decision.
These 246 cases broke down as fol-
lows: 79 with a draft circulating, 93
ripe for decision, 4 awaiting assign-
ment, 24 awaiting conference,. 24
awaiting argument and 22 petitions
ready for decision.

It has been my observation that
the Supreme Court issues an aver-
age of perhaps three decisions per
week. This means that it will take
approximately half a year just for
the Court to resolve the cases in
which it currently has drafts circu-
lating. With that kind of a backlog, it
is inevitable that the other cases will
languish. For instance, in the four
weeks since this analysis was first
done only five of the 24 cases listed

find solutions

at that time as awaiting conference
have been upgraded to a higher sta-
tus —approximately one per week.
Of the four cases listed as awaiting
assignment, three have been up-
graded to awaiting argument or con-
ference and one was mysteriously
downgraded to the briefing stage.
It would be interesting to know
how this compares with courts from
states with a similar number of trial
court filings per year. It would also
be interesting to know the average
amount of time it takes for an ap-
peal to go from the date of the ac-
tual filing of the last printed brief to
a decision. The Chief Justice in his
State of the Judiciary speech stated
that the Court had reduced the av-
erage time for decision from some-
thing like 360 days to 345. I was not
taking notes and I do not have the
actual figures he used, but I recall
thinking that the statistic was
clearly skewed because it made it

'sound like the average case takes

less than a year to go from filing an
appeal to receiving a published de-
cision, and I know of no non-expe-
dited case in which that has hap-
pened. Nobody can fault the Court
for the time it takes to get to the
briefing stage, or the endless auto-
matic extensions sought by parties
during the briefing stage, or even
refiling necessary to correct viola-
tions of the appellate rules. Thus the
relevant statistic would be the time
from filing the last printed brief to
reaching an opinion. I do not believe
the Chief Justice shared that statis-
tic in his speech.

If anybody has answers to the
questions I raised, I would be inter-
ested in seeing them printed in the

" Bar Rag. The data regarding status

political paralysis.

It may be premature to take to
the streets with hand-painted signs.
However, we must be aware. We must
be thoughtful and accurate when we
have reason to criticize one another.
Public lawyers, private lawyers and
Jjudges must view ourselves as a com-
munity, and not as isolated cogs in a
system that none of us can control
or direct.

We need to stop apologizing for
situations we did not create, but are
straining to resolve. And we need to
talk about solutions and about where
the money should come from. And
why.- :

of current cases are available on the
internet. Because the manner of col-
lating these data may be seen as a
criticism of the Court, I regretfully
wish to remain anonymous.

— Sophocles

Disabilities Comment

I write in response to the article
“U.S. Supreme Court issues signifi-
cant ADA decisions” in the July-Au-
gust 1999 Bar Rag. In addition to the
employment cases discussed in the
article, the Supreme Court last June
issued L.C. v Olmstead, 1999 WL
407380 (U.S.), holding that unneces-
sary institutionalization is a form of

discrimination prohibited by the
Americans with Disabilities Act.

The decision affirmed in part an
11% Circuit ruling that the state of
Georgia violated the ADA by confin-
ing L.C. and E.W., two women with
developmental disabilities and psy-
chiatric impairments, in an institu-
tion rather than serving them in
community-based programs, which
their doctors agreed was appropri-
ate.

In a 6-3 opinion by Justice
Ginsberg, the court held that unjus-
tified isolation is properly regarded
as discrimination based on disabil-
ity. This conclusion was based on two
rationales. First, institutional place-
ment of persons who can handle and
benefit from community settings per-
petuates unwarranted assumptions
that persons so isolated are inca-
pable or unworthy of participating
in community life. Second, confine-
ment in an institution severely di-
minishes the everyday life activities
of individuals, including family rela-
tions, social contracts, work options,
economic independence, educational
advancement, and cultural enrich-
ment.

However, the Court qualified its
holding in several respects. It ac-
knowledged that states can rely on
the “reasonable assessments” of its
own professionals in determining
whether an individual meets the eli-
gibility requirements for participa-
tion in community programs. Fur-
ther, a State only has to provide rea-
sonable modifications to avoid dis-
crimination; it does not have to pro-
vide modifications that entail a fun-
damental alteration of its services
and programs. For example, if a State
could demonstrate that it had a
“comprehensive, effectively working
plan for placing qualified persons
with mental disabilities in less re-
strictive settings, and a waiting list
that moved at a reasonable pace not
controlled by the State’s endeavors
to keep its institutions fully popu-
lated,” it could avoid liability under
the ADA.

The decision upheld the Depart-
ment of Justice’s regulations which
mandate that a state must adminis-
ter its programs in the most inte-
grated setting appropriate to the
needs of individuals with disabilities.

—Cynthia Drinkwater

OFFICE SHARING
Sole Practioner has one water and
mountain view office available in well
equipped downtown law office suite.
Contact Paul Crowley at 272-0980

- LUMP SUMS CASH PAID
For Real Estate Notes & Contracts,
Structured Settlements, Annuities,
Inheritances in Probate, Lotteries.
www.cascadefunding.com.
CASCADE FUNDING, INC.
(800) 476-9644

‘Severely disabled ex-smoker
looking for attorney for
possible legal action against |
tobacco company.
522-9523

LAW PRACTICE WANTED
Seeking to buy a profitable Anchorage
law practice from retiring lawyer. Will
purchase on standard terms and

conditions, including cash up front and a
percentage of the net.

Respond to: Lawyer, 733 W. 4th Ave.,
Box 686, Anchorage, AK 99501

ASSOCIATE WANTED

BUSINESS TRANSACTIONS/HIGH
TECHNOLOGY :

The Anchorage office of Perkins Coie
seeks an associate with 1 to 2 years of rel-
evant experience in one or more of the fol-
lowing areas: intellectual property transactions:
high-tech, software or computer industry trans-
actions; technology licensing; mergers, acqui-
sitions and management buyouts; initial pub-
lic offerings; public equity and debt offerings;
venture/private company representation; joint
ventures and strategic alliances; and ongoing
corporate counseling.

We are seeking a highly motivated lawyer
who is interested in joining a fast-paced, chal-
lenging and exciting practice that is rapidly ex-
panding. The individual needs to be a self-
starter who can work independently and de-
velop strong relationships with clients. Confi-
dentia! Inquiries to: Patti Madsen, 263-6912,
or by email to madsp@perkinscoie.com

FREE REFERRALS

National Group Legal Services Program
seeks qualified attorneys to receive
new clients. Must be licensed and main-
tain liability insurance. There is no cost
to participate, however, attorneys must
abide by a discounted fee schedule. All
law areas needed. Not an insurance
program. Call (954) 267-0445,
e-mail msatty@attynet.net, fax (954)
267-9413, or visit www.legalclub.com
for more info.

Pl FIRM SEEKING ATTORNEY
Up to $70,000 yr. + bonus
depending upon experience.

All inquiries confidential.

Send resume to
800 E. Dimond Blvd., Ste. 3-440
Anchorage, AK 99515
or fax: (807) 349-1687

No phane calls please.
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The United Way campaign begins:
Are you doing your part to make your

town a better community to call home?

By Joan NockeLs

one of the last beautiful summer

weekends in Anchorage, trying
to figure out how to get lawyers to
reach into their bank accounts and
give to the United Way. I review the
list of charitable organizations that
are a part of the United Way of An-
chorage:

Abused Women’s Aid in Crisis
(AWAIC), Access Alaska, Alaska
Baptist Family Services, Alaska
Health Fair, Alaska Women’s Re-
sources Center, Alaska Youth and
Parent Foundation, Alaskan AIDS
Assistance Foundation, American
Cancer Society, American Diabetes
Association, American Heart Asso-
ciation, American Lung Association,
Anchorage Armed Services YMCA,
Anchorage Center for Families, An-
chorage Community YMCA, Anchor-
age Literacy Project, Anchorage
Neighborhood Health Center, An-
chorage Youth Court, Bean’s Cafe,
Big Brothers/Big Sisters of Anchor-
age, Boy Scouts of America, Boys and
Girls Club of Greater Anchorage,
Camp Fire Boys and Girls, Catholic
Social Services, Center for Drug Prob-
lems, Challenge Alaska, Child Care
Connection, Inc., Chugiak Children
Services, Covenant House Alaska,
Crisis Pregnancy Center, Elmendorf
Youth Services, Food Bank of Alaska;
Fort Richardson Youth Services, Fos-

SO here I am, sitting at home on

ter Grandparents/Senior Compan-
ions, Girl Scouts Susitna Council,
Hospice of Anchorage, Kids’ Corps,
Inc., Lutheran Social Services of
Alaska, Mabel T. Caverly Senior
Center, Planned Parenthood of
Alaska, Program for Infants and Chil-
dren, Salvation Army, Southcentral
Counseling Center, Southcentral
Foundation, Standing Together
Against Rape, Victims for Justice,
and Volunteers of
America of Alaska
I read this list

WHILE | MAY NOT REQUIRE THESE

AWAIC and someone is there to help
her. Isee children smiling, laughing,
and making friends irrespective of
race, religion, and culture, and I am
grateful to organizations like the
Boys and Girls Club that gave them
this opportunity. I see an elderly
woman who was a teacher in earlier
days — and picture one in my own
life, my dear aunt — who as a Foster
Grandparent travels by bus to the
hospital to tutor
children being
treated for leuke-

and I wonder how
my town of Anchor-

SERVICES AT THIS TIME IN MY

mia. I see people
getting diagnoses

age could flourish

LIFE, | REQUIRE A COMMUNITY

at health fairs; di-

without these
United Way member

THAT DOES NOT FORGET THOSE

agnoses that would
not be occurring

agencies. Maybe if WHO DO NEED ASSISTANCE absent this oppor-
Anchorage lawyers tunity. I see com-
read this list, they FROM TIME TO TIME. munity leaders

will wonder the

same as me and de-

cide it is worth opening their wallets
or, even better, their bank accounts
to direct withdrawals in the name of
United Way. Maybe lawyers from
other Alaska towns will review the
organizations that are a part of the
United Way community in their own
town and think and do the same.

I wonder if that is enough. You
see, I read this list and I see the com-
munity these organizations serve. 1
see a woman living with an abuser
and wondering how to get her chil-
dren and herself away from him.
Maybe she makes a phone call to

ASSOCIATES, P.A.
Mechanical, Safety, &
Human Factors Engineers

4

NI 7] ALeksanper & FulL SERVICE FORENSIC ENGINEERING

Principal: Adam K. Aleksander, Ph.D., P.E, C.S.P.
Over 25 years of experience in Forensic Engineering

Multi-disciplinary staff

,_ S
| °

Specific Investigations Include:

— Falling Loads

Accident/Incident Investigations & Analysis

o Failure Analysis & Product Liability

o Visibility & Perceptual Issues

e Case Support Research & Expert Witness Testimony
e Construction Research & Claims Engineering -

e Graphical Presentations & 3-D Scale Models

— Mechanical Failures

— Bio-Mechanics — Human Error — Automotive Systems
— Computer Simulations — Safety Engineering — Electrical
— Materials Studies — Slips & Trips

(208) 321-0200 - PO Box 3027 - Boise, ID 83703 - www.aleksander.net

—

— Fire & Explosions

— Human Factors

joining to promote

an anti-smoking
campaign. I see a physically-chal-
lenged person who did not know he
could ski learning that he can. I see
a new American striving to learn
English and do better for herself. I
see people needing comfort, a kind
word, and loving hand getting just
what they require.

While I may not require these ser-
vices at this time in my life, I require
a community that does not forget
those who do need

United Way asking how to leave an
abuser, United Way refers her to one
United Way agency for housing, an-
other to provide counseling for she
and her children, yet another for job
training, and yet one more to find
affordable day care.

United Way works in the commu-
nity to monitor needs, identify gaps,
and track program results. A team
of 180 volunteers from the commu-
nity, with the assistance of the United
Way staff, identify community needs,
review programs and budgets of
funded agencies, and follow through
to ensure the effective delivery of
services funded. Ninety-nine percent
of dollars raised in Alaska stay in
Alaska, with only eight percent go-
ing to pay administrative and fund-
raising expenses at the United Way.
When your favorite charitable orga-
nization tries to raise funds on its
own, their overhead is much higher;
it is most likely their preference to
only apply for a grant from United
Way than experd their own dollars
and efforts to bring in an ever lower
return. If you are not sure this is the
case, call them and ask.

When you give to United Way you
are part of a community-wide effort
to make life better for all. You make
Anchorage or your whatever Alaska
town you call home a better place to

live, not only for

assistance from the one in three
time to time. I WHEN YOU GIVE TO UNITED WAY persons who will
would hate to live in YOU ARE PART OF A use United Way’s
a town where services, but for
people forget, turn COMMUNITY-WIDE EFFORT TO yourself as well.

their eyes, and MAKE LIFE BETTER FOR ALL. You make a dif-

harden their hearts.

ference. And who

I am certain other

lawyers believe the same, I sit here
thinking as beautiful weekend skies
cast through my windows.

Maybe the reason lawyers have
not been generous to United Way in
the past is that they have not heard
of this organization and do not know
what United Way does to make An-
chorage, and other towns like it, a
better place to call home. That must
be the answer, because I know law-
yers, unlike their image, are kind and
generous people.
~ So let me tell you about United
Way or, at least, the United Way of
Anchorage. United Way is a unique
community partnership that brings
together people and resources of the
Municipality of Anchorage to address
community-wide issues, even as
those issues address just one person.
So, for example, when a woman calls

P roblems with Chemical Dependency?

Call the Lawyers’ Assistance Committce
jor conjidential help

John W fAbbott --------------- 34961039  William K Walker -------------- € 11589
Jotii. B R Ssehuss pr-—nswn eb6:1:OAQ - aaey Shaw = BRI
BrantGiklaSecs—cs =t 2693500 Michael J. Lindeman -----—--- C 159508
Valerie MitiRepdens = 152-6195

does not want to do
that?

So, now that the United Way Cam-
paign for 1999 has begun, it is time
to open up that bank account. To
make a difference and contribute
your hard-earned, tax-deductible do-
nation, call United Way today at 263-
2000. If the practice of law has been
generous to you, be generous to the
United Way. And, if you are a rela-
tively new lawyer, like myself, give
what you can and knock on the door
of your partner-in-charge or supervis-
ing attorney and ask him or her to
not only do the same, but to start a
United Way campaign at the work-
place. While charity begins at home,
there is no reason it cannot prosper
in the legal office.

Forensic
Document
Examiner

b 4

¢ Qualified as an expert witness
in State & Federal Courts.

¢ Experienced!

e Trained by the US Secret
Service and at a US Postal
Inspection Service Crime Lab.

e Fully Equipped lab, specializ-
ing in handwriting & signature
comparisons.

¢ Currently examining criminal
cases for the local and federal

‘law enforcement agencies in
the Eugene (Oregon) area.

James A. Green
888-485-0832
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‘MDA’ firms challenge bars; labor postings

the catchphrase, “multi-disci-

plinary practice” (MDP) and
wondered what it meant. Like most
developments today, it is a complex
concept. It seems that the more we
become technologically advanced or
specialized, the more complicated life
is.

By now you’ve most likely heard

WHAT IS IT?

Multi-disciplinary practice is a
broad label that primarily is used to
describe the increasing competition
in the practice of law brought about
by large accounting firms. I equate it
to the unauthorized practice of law
by accountants and other business
professionals who increasingly seek
to represent their clients in legal
matters ranging from tax assess-
ment appeals to preparation of es-
tate planning documents. When most
general practice or solo or smalls
learn of it, they are justifiably out-
raged.

You may not know it, but two of
the largest law firms in the world are
accounting firms. Accounting firms
are hiring lawyers and buying up
practices at an unprecedented level.
They have followed a model utilized
in Europe to dominate not only the
accounting and business consulting
marketplace, but now are placing
legal services under their umbrella.
You may think “that is Europe and
not the United States,” but it can
happen here and is in fact happen-
ing.

SHARING FEES WITH
NONLAWYERS

There is another facet of
multi-disciplinary practice which
most lawyers either do not under-
stand or, if they do, support. That is
where a lawyer is freed of the restric-
tions of sharing fees with non law-
yers by partnering with other pro-
fessionals such as insurance and fi-
nancial planners and obtaining the
fees from those sources for the law-
yers.

Not surprisingly, the General
Practice Solo and Small Firm Prac-
tice Section (GPS-SF) of the Ameri-
can Bar Association (ABA) supports
the later and is studying the former.
There is a misperception out there
that the General Practice Solo and
Small Firm Practice Section sup-
ports multi-disciplinary practice
overall. That is not the case.

LEARN ABOUT IT

The American Bar Association
has appointed a task force to study
the entire issue and is planned to
issue its report in conjunction with
the annual meeting in August to be
held in Atlanta. There is a website
devoted to this issue which can be
found at www.abanet.org/cpr/
multicom . html. You will find the
Commission’s preliminary report, is-
sued in January of 1999, and the fi-
nal recommendations issued this
June.

Ultimately this issue will be ad-
dressed and regulated on a state-by-
state basis. This issue, quite possi-
bly, will change the practice of law
as we know it.

@

FEDERAL AND STATE POSTINGS

Apparently, investigations and
fines of service industries for failure
to post labor law notices is increas-
ing. In the span of two weeks, I no-
ticed an article in a national maga-
zine, received a question from an-

other lawyer about what is required
to be posted and received a solicita-
tion from a company seeking to sell
the requisite postings for approxi-
mately $100. I don’t know about your
office, but our office does not have a
time clock in the traditional sense
where these postings are normally
displayed. We do have a bulletin
board in our kitchen which we use to
place vacation schedules, a calendar,
etc. I am sure most offices have
something similar somewhere.

In this ever-changing and com-
plex world we live in, it is difficult to
keep up with the changes in those
areas of law which we don’t routinely
practice. If it is difficult for lawyers
to keep up with this information,
imagine how problematic it is for
your clients. Perhaps this is an op-
portunity for you to further endear
yourself to your client base by pro-

viding them with useful practical in--"

formation about this somewhat ob-
scure topic.

The U.S. Department of Labor
and individual states require you to

post several notices for the benefit
of your employees. This can include
the posting of Fair Employment, Un-
employment Compensation, Mini-
mum Wage, Workers Compensation,
Minor Labor Law, Equal Pay, or Pub-
lic Accommodation Act summaries,
for example. Chances are you.or your
clients do not have all of these posted.

Federal rules require that you
display labor law postings in loca-
tions where your employees can rea-
sonably view them at each of your
businesses or facilities. Many of
these postings are also required to
be provided to job applicants as well
as regular employees. They must be
up to date for such diverse things as
the Minimum Wage Act to the Fam-
ily Medical Leave Act. Postings re-
quired by federal law include Equal
Employment Opportunity, Child La-
bor Laws, Job Safety and Health
‘Protection, Employee Polygraph Pro-
tection Act, Americans with Disabili-
ties Act and, if your company has at
least 15 employees, the Family Medi-

cal Leave Act. Federal postings can
be obtained from the U.S. Depart-
ment of Labor. Check their website
located at www.dol.gov or call 202/
219-8211.

PENALTIES

Failure to make the required
postings, may result in a $1,000 per
posting violation fine. You could also
subject yourself to additional audits
or investigations for other labor law
violations that you may not even be
aware existed. You may also expose
yourself to labor troubles from ag-
grieved employees claiming that they
either were unaware of their rights
or, if they are in some way dis-
gruntled, may exploit the situation.
If you do not have these postings,
you should act now before you find
yourself or a client answering to a

Department of Labor inspector.
—Keith McLennan
American Bar Association,
Multi-Disciplinary Task Force &
GPS-SF Practice Section
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BANKRUPTCY

BRIEFS

Divorce and discharge
[ Thomas Yerbich

arises as to the effect this transfer
has on strict product liability claims
for products manufactured by the
seller before the transfer. These
claims fall within three categories: (1)
existing known claims; (2) existing
unknown claims (injury has occurred,
but no claim yet made); and (3) fu-
ture claims (no injury has yet oc-
curred). The rights and remedies of
the injured party differ depending on
the category of the claimant.

The first category is the easiest
to analyze. The existing, known
claimant will be a participant in the
bankruptcy pro-
ceeding. The rights
and remedies of

THE RIGHTS AND REMEDIES OF

: ankruptcy as a vehicle to transfer the
‘ assets of one business to another en-
: tity is becoming increasing popular.
| This transfer may be either through a con-
firmed chapter 11 plan or a free and clear
sale under BC § 363(f). The question often

ingly, in those situations, there is no
discharge and proceeding against the
debtor/seller is not precluded by BC
§ 524. Of course, since the debtor has
no assets, unless the debtor had in-
surance covering the loss, this is an
“empty pocket” remedy. [One might

also look for a direct action statute, .

e.g. Cal.Ins.Code § 11580, applicable
to all insurance policies issued to an
insured in California.]

Even if the debtor were dis-
charged, it is possible to bring an ac-
tion against the debtor and its car-
rier, naming the debtor as a “nomi-
nal party.” Dis-
charge of a debtor
does not affect the

that claimant
against both the

THE INJURED PARTY DIFFER

liability of any
other entity on the

seller and buyer

DEPENDING ON THE CATEGORY OF

obligation. [BC §
524(e)] Thus, an ac-

will be determined
in the bankruptcy

THE CLAIMANT.

tion brought

proceedings and
any further claims
of the claimant extinguished under
the doctrine of res judicata. In short,
a claimant with notice of the bank-
ruptcey proceedings must either par-
ticipate in those proceedings or for-
ever hold his/her peace. Attempting
to bypass the system will invariably
be fatal to the claimant’s rights and
should not even be considered.

The third category is likewise
fairly easy to address. Disregarding
the cases that have established rem-
edies for future potential claimants
and gone to extraordinary lengths to
identify and give notice to those
claimants (e.g., the asbestos and
breast implant cases), it seems clear
§ 363(f) can not be used to cut off the
rights of those whose claims have not
yet come into existence. [Zerand-
Bernal Group, Inc. v. Cox, 23 F3d 159
(CA7 1994); The Ninth Avenue Reme-
dial Group v. Allis-Chalmers Corp.,
195 BR 716 (ND Ind. 1996)] '

The second category, however, pre-
sents a different picture. In those
cases, the claimant may retain rights
against either or both the seller and
the buyer.

AGAINST THE DEBTOR/
SELLER

In most cases, the seller disposes
of all its assets and ceases business
operations. Confirmation of a chap-
ter 11 plan does not discharge a non-
individual debtor if (1) the plan pro-
vides for the liquidation of all or sub-
stantially all the property of the es-
tate and (2) the debtor does not en-
gage in business after consummation
of the plan. [BC § 1141(d)(3)] Accord-

against the debtor
as a nominal party
in order to obtain recovery from the
debtor’s carrier does not violate the
discharge injunction of § 524(a)(2) (it
is necessary to establish liability of
the insured before the indemnifica-
tion obligations of a carrier can be
enforced). [In re Beeny, 142 BR 360
(BAP9 1992)]

Consequently, whether or not the
lLiability of the debtor was discharged,
to the extent that there was insur-
ance coverage for the injury, the in-
jured party may recover from the

‘debtor either directly or as a nomi-

nal party.

SUCCESSOR LIABILITY |

At the outset, I must acknowledge
that successor liability after a bank-
ruptcy free and clear sale is consid-
erably less than clear. In fact, one
might quite properly characterize the
state of the case law on the subject
as having all the clarity of a prism in
afog. :
Section 363(f) authorizes sale of
property free and clear of any inter-
est in the property held by another
entity if certain conditions exist. (1)
Applicable nonbankruptcy law per-
mits a free and clear sale of the prop-
erty; (2) holder of the interest con-
sents; (3) interest is a lien and the
price at which the property is to be
sold is greater than the aggregate
value of all liens on it; (4) interest is
in bona fide dispute; or (5) holder
could be compelled, in a legal or eq-
uitable proceeding; to accept a money
satisfaction of the interest.

The question is whether this pro-

vision empowers a bankruptcy court
to terminate successor liability un-
der state law. In my opinion it does
not. Itis axiomatic that a tort claim-
ant who has not reduced his claim to
Jjudgment has no interest in any prop-
erty of the tortfeasor. If the claimant
has no interest in the property being
sold, how can it be extinguished?
This is the result suggested by
Zerand-Bernal Group, Inc. v. Cox, su-
pra. While it is true that Zerand-
Bernal is dictum, it is certainly con-
sistent with the “plain meaning” in-
terpretation the U.S. Supreme Court
has adopted in interpreting the
Bankruptcy Code.

Those cases giving a broad inter-
pretation of § 363(f) do so on two
main arguments: (1) fear successor
liability will discourage potential
buyers; and (2) successor liability

. frustrates the bankruptcy scheme by

allowing some unsecured creditors to
recover without regard to the prior-
ity order of the Bankruptcy Code.
[See, e.g., Forde v. Kee-Lox Mfg. Co.,
437 FSupp 631 (WD NY 1977), aff'd
on other grounds, 584 F2d 4 (CA2
1978); In re White Motor Credit Corp.,
75 BR 944 (ND Ohio 1987) In re All
American of Ashburn, Inc., 56 BR
186(ND Ga 1986); In re New England
Fish Co., 19 BR 323 (WD Wash 1982].
Both may be valid public policy con-
siderations in favor of terminating
successor liability in a bankruptcy
proceeding. But that is not the ques-
tion. The question is: Did Congress
intend in enacting § 363(f) to termi-
nate successor liability under state
law? There is no indication in either
the legislative history or the lan-
guage of the statute to support to
such a broad interpretation of §
363(f). Moreover, the history of judi-
cial termination of interests in prop-
erty, firmly rooted in both common
(quiet title) and admiralty (sale of
vessels) law, extends only to interests
in the property being sold. Whether
a lien, encumbrance, title, possessory,
nonpossessory, legal or equitable, it
is nonetheless an interest in the
property, not merely a claim against
the holder of the interest in the prop-
erty. It seems to this author that had
Congress intended to expand the his-
torical scope of free and clear sales,
it would have used language that
spoke to something more than “any
interest in such property.”

State law specifically recognizes
successor liability in asset acquisi-
tions under certain circumstances
and does not permit a free and clear
sale if those circumstances exist. In
general, a buyer of another entity’s
assets does not assume the seller’s
liabilities unless: (1) buyer expressly
assumes those liabilities; (2) trans-
action constitutes a merger or con-
solidation; (3) buyer is a mere exten-
sion of seller; or (4) transaction
amounts to a fraudulent or collusive
attempt to avoid seller’s liabilities.
Several states have adopted a hybrid
exception to the general rule preclud-
ing implied successor liability, known
as “product-line” liability: (1) virtual
destruction of tort remedies against
seller as a consequence of the acqui-
sition; (2) buyer’s continued manufac-
ture of same product line under same

name; (3) buyer’s continued use of
seller’s corporate name or identity,
and trading on seller’s good will; and
(4) buyer’s representations to the
public that it is an on-going enter-
prise. [Seg, e.g., Ray v. Alad Corp., 136
Cal.Rptr. 574, 560 P.2d 3 (Cal. 1977)]
Therefore, ¢ 363(f)(1), by its very lan-
guage, is indicative of an intent not
to override state successor liability
law.

Paragraphs 363(f)(2) and (3) are
patently inapplicable (there is no
consent and the “interest” is not a
lien). For the interest to be in dispute
[§ 363(fH)(4)], the trustee must take
the position that there is no interest
and, thus, if there is no interest, it
can not extinguished. Besides, if the
claim is unknown, how does one es-
tablish the existence of a bona fide
dispute? While on its face § 363(f)(5)
appears to be of some assistance, it
is of no help given the fact it is pa-
tently impossible to determine the
amount it would take to satisfy an
unknown claim.

Reading § 363(f) in conjunction
with §§ 363(g) (dower/curtesy) and
(h) (co-owners) gives the impression
that Congress did not intend the
reach of § 363(P to extend to inter-
ests other than interests that actu-
ally attached to the property being
sold. Interests in property are de-
termined by reference to state law.
[Butner v. United States, 440 US 48
(1979)]

Taken together, these compel the
conclusion that § 363(f) simply does
not empower a bankruptcy court to
terminate claims other than those
that are in the nature of interests in
the property under state law. In
short, a free and clear sale under the
Bankruptcy Code does not preclude
successor liability.

Assuming, arguendo, a bank-
ruptcy court could extinguish succes-
sor liability claims, there is yet an-
other chink in the armor of the suc-
cessor seeking to escape liability:
notice. “An elementary and funda-
mental requirement of due process
in any proceeding which is to be ac-
corded finality is notice reasonably
calculated, under all the circum-
stances, to apprise interested parties
of the pendency of the action and af-
ford them an opportunity to present
their objections.” [Mullane v. Central
Hanover Bank & Trust Co., 339 US
306 (1950)] If the notice given was
inadequate, the “interest” of the un-
known claimant can not be termi-
nated under § 363(f). [In re Savage
Industries, Inc., 43 F3d 714 (CA1l
1994)] On the other hand, if the ex-
isting but unknown claimant re-
ceives notice, the claimant is given
an opportunity to participate in the
bankruptey proceedings and is essen-
tially in the.same position as the
known claimant who is scheduled in
the case. It may not be necessary,
however, for claimants to receive ac-
tual notice. Notice by publication, if
such notice were in fact given, could
be adequate. [FRBP 2002(1); see, e.g.,
In re Chemetron Corp., 72 F3d 341
(CA3 1995) (notice by publication in
Wall Street Journal and New York
Times, supplemented by publication
in local newspapers).

-~ FINDING
AND
 CHOOSING

LAWYERS

¢ Greenfield Belser itd and
Market Intelligence

Expertise and cost remain top crijteria, but

* firm reputation plays a deciding role.
Corporate counsel named these factors mostimportant
in their search for law firms.

At start of
search

I Expertise
2 Cost/Value

3 Lawyer Reputation
4 Innovative Thinking

In final

selection

I Expertise

2 Cost/Value

3 Personal Chemistry
4 Firm Reputation
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By W. CiaRk Stump

his article and hopefully many
articles to come are intended to

inform the Alaska Bar Associa-

tion members of the Ketchikan Bar
Association activities, along with the
Alaska Bar Association 2001 Con-
vention scheduled for Ketchikan.

KBA is proud to host the conven-
tion, and we are now coordinating
our plans for this occasion with
Alaska Bar Association staff and
Bruce Weyhrauch. We assure the
members of the Alaska Bar Associa-
tion that this will be an experience
you will not want to miss. The last
time KBA hosted a convention was
in 1977!

On the lighter side, it is with pro-
found regret that our Flotilla Cap-
tain, Geoff Currall, has just managed
to sink (bad choice of words) another
fortune in his on-going battle with
the family boat. Seems his boat has
taken a professional stand against
him. This from a man who at one
time when he first arrived in Alaska,
and tied his boat to a dock, and later
found out the tide had dropped ... but
the boat hadn’t. His response ... I
thought the tide only went out in the
middle of the bay! Could be why the
boat is not user friendly!

Transportation Coordinator, Will
Woodell, finally gave in to modern
technology after fighting a losing
battle with his vehicle. Seems like
he took heed only after experiencing
problems with the rear window fall-
ing out while transporting some ex-

change students, along with other
mechanical difficulties. The vehicle
was pronounced dead on arrival at
the service station.

For those interested, KBA still
meets each morning at nine a.m. at
the Cape Fox hotel for coffee and ex-
change of stories. No business please!
We welcome one and all.

Chuck Cloudy and Clark Stump,
President and Historian of the KBA,
have completed an account of the
KBA history. Seems like the first at-
torney to invade Ketchikan was in
1897.

TRIVIA: Of the 41 attorneys/
Jjudges currently active in Ketchikan,
six were born here. Chuck Cloudy, W.
Clark Stump, John Peterson, Loren
Stanton, Trevor Stephens and Randy
Ruaro.

Dick Whittaker, KBA Poet Laure-
ate, is taking a sabbatical from law

for awhile; though he won’t be abso--

lutely precise. He does advise, how-
ever, that he will have a sample poem
to be printed in future KBA KORNER
articles for the Bar Rag. Something
for the hopefuls to set their sight on
for the poetry contest KBA is spon-
soring during the 2001 ABA conven-
tion in Ketchikan.

The KBA is happy to congratulate
Kevin Miller on his appointment to
the District Court judgeship in
Ketchikan. I'm certain Governor
Knowles had a difficult time decid-
ing on the two nominees presented
by the Judicial Council, namely Kevin
and Mary Treiber. We wish him well
on the bench.

For those of you who previously

If a 6.8 pound projector can influence

the entire computer industry, imagine

what it can do for your meetings.

In Focus is changing the
way people use technology;
more and mare people are
projecting from their laptop
PCs, making the most of
their meetings. An In Focus

projector easily connects to

i your laptop and will

instantly enlarge your

For more information or to
order now... call

Presentation Products at

computer screen for the

1-800-722-6444 ext 243

whole room to see.

orvisitus @
Www.ppisite.com
After all, it's your image!

Project Yourself™.

m PRESENTATION PRODUCIS, INC.

v. J AR TR
V A Presentation Consulting Company

Denali Tower South

2600 Denali Suite 102 ¢ Anchorage, AK 99503

IinFocus

Project yourseif®

practiced in Ketchikan, and will be
attending the 2001 convention, we
are having a reunion. More the rea-
son to attend.

Some of the activities which are
scheduled for the convention are the
marathon run, poetry contest, din-
ner-cruise to the Misty Fjord area,
and fishing during a portion of your

trip here. We welcome any and all
suggestions as to other activities the
membership is interested in.
Finally, Cliff Smith, our perpetual
Secretary/Treasurer, has again suc-
cessfully defended his 564 impeach-
ment proceedings. Appears some
KBA members want an accounting,
and the majority are afraid to know!

Pro bono asylum
project gains ground

By Rosin BRONEN

undreds of immigrants who

fled the civil wars raging in El

Salvador and Guatemala dur-
ing the 1980s now reside in Alaska
awaiting the outcome of their politi-
cal asylum applications. In response
to their urgent legal needs, the Im-
migration & Refugee Services Pro-
gram (IRSP) created the Pro Bono
Asylum Project. The project was
jump-started last March when the
Alaska Bar Association sponsored a
free CLE for attorneys willing to
provide pro bono legal assistance.
These pro bono lawyers are provid-
ing assistance to asylum seekers
who have been waiting 10 years for
the Immigration & Naturalization
Service (INS) to adjudicate their
asylum claims. Twenty-five attor-
neys, three interpreters, and three
clinical psychologists are working
with the Pro Bono Asylum Project.
The Project is partly funded by an
IOLTA a grant from the Alaska Bar
Foundation.

During the 1980s hundreds of
thousands Central Americans fled in
search of a safe place to live, free
from the horrors they suffered in
their home country. The INS denied
political asylum to over 98% of these
people and a class action lawsuit fol-
lowed. A subsequent settlement in
1991 allowed over 200,000 refugees
nationwide to resubmit their appli-
cation for political asylum. However,
these political asylum applications
have still not been processed.

In November 1997, Congress
passed the Nicaraguan Adjustment
and Central American Relief Act
(NACARA) to provide a one-time
opportunity for these immigrants to
finally resolve their immigration
status and attain legal residency in
the United States. Recently, in May
1999, the INS promulgated the in-
terim regulations and published the
application that Salvadorans and
Guatemalans must use to apply for
residency, so the long struggle to find
safety and peace may be finally com-
ing to an end.

A majority of the immigrants af-
fected by NACARA reside on Kodiak
Island. In August eight of the pro
bono attorneys, two interpreters, a
clinical psychologist and the direc-
tor of the Immigration & Refugee
Services Program traveled to
Kodiak to provide counseling and le-

gal services to these immigrants. For
the immigrant community on
Kodiak Island the arrival of so many
people who care abut these lives was
an unimaginable gift. As one client
said, “no one has ever been concerned
about my life and how I survived the
war.”

In addition to the volunteer attor-
neys, the work of a volunteer clini-
cal psychologist, Dr. Karen Ferguson,
and a UAA Spanish language pro-
fessor, Dr. Francisco Miranda, is es-
sential to the success of the project.
They are working together to assess
the mental health needs of the Sal-
vadoran community and determine
whether the clients suffer from post-
traumatic stress disorder, a neces-
sary part of the NACARA applica-
tion. Today, many of the NACARA ap-
plicants still suffer from night-
mares, and fear returning to their
homeland where death squads
roamed the villages.

NACARA applications will be
submitted to the INS within the next
month. The director anticipates that
an INS asylum officer from San
Francisco will travel to Alaska some-
time next year to interview the
NACARA applicants. Applicants will
know whether their applications
have been approved at the time of
their interviews.

The staff of the Immigration &
Refugee Services Program wants to
extend its deep appreciation to the
following attorneys, interpreters, and
psychologists who are making a tre-
mendous difference in the lives of
their clients.

' James Aprea; Mary Ellen Ashton;
Dr. Ann Collier; Joan Connors; Bret
Cook; Glen Cravez; Fred Dewey;
Cindy Drinkwater; Robert Ely; Dr.
Karen Ferguson; Dr. Frank Gonzales;
Ken Gutsch; Leslie Hiebert; Jim
Kentch; Brant McGee; Dr. Francisco
Miranda; Nikole Nelson; Heather
O’Brien; Randall Patterson; Jim
Parker; Chet Randall; Dan Rodgers;
William Saupe; Leonard Steinberg;
Antoinette Tadolini; Maria Elena
Walsh Thomas Wang; Sandra Wicks;
Sonia Vasconi.

If anyone is interested in provid-
ing pro bono services to these immi-
grants, please contact the Immigra-
tion & Refugee Services program at
276-5590. The program is working
with approximately 150 NACARA
applicants and desperately needs
assistance.

BEYOND BORDERS - NOV. 6

MULTICULTURAL DANCE PERFORMANCE AND ART
EXHIBIT TO SUPPORT THE CATHOLIC SOCIAL SERVICES
IMMIGRATION & REFUGEE SERVICES PROGRAM.
NOVEMEBER 6, 1999 AT 7:00 P.M.

AT WENDY WILLIAMSON/UAA.

FOR MORE INFORMATION <CALL 279-7719
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TOGETHER

Conflict triage —
approppriate and
inappropriate cases for
mediation O Drew Peterson

our human instinctive reaction to
stand up and fight.

The paradox of mediation is
sometimes aggravated by the bar
and bench. There are still a number
of our brethren who simply do not
understand mediation. Luckily, this
happens less and less these days as
attorneys are be-
coming better edu-
cated about appro-

THE PARADOX OF MEDIATION

e paradox of mediation continues to

be the fact that those individuals who

: need mediation the most are the ones
that are least willing to give it a try. The para-
. dox is caused by the heightened emotions
that accompany a protracted dispute, and

portant An example would be a dis-
Dpute between same sex partners who
have not gone public with their

sexual preferences. Or any dispute in--

volving salacious allegations. Pri-
vacy concerns can also be dealt with
through an arbitration procedure.
5. Cases where time is an impor-
tant element. A
classic example
here would be an

priate dispute reso-
lution (ADR) meth-

IS SOMETIMES AGGRAVATED

ongoing construc-
tion project where

ods. Problems re-

BY THE BAR AND BENCH.

things could be

main, however, due
to the number of
lawyers who are still not sufficiently
aware of the most appropriate and
inappropriate circumstances for the
use of ADR alternatives to court..

CONFLICTS APPROPRIATE
FOR MEDIATION

The following types of cases are
those which have been found to be
particularly appropriate to the use
of mediation procedures. Some such
cases are appropriate to the use of
arbitration procedures as well, which
will be noted when applicable.

1. Conflicts where the parties have
a need to maintain a relationship in
the future.

These are the classic examples of
cases which are appropriate for a
mediation type procedure. An ex-
ample would be family members who
are going to continue to have inter-
actions no matter how they feel
about each other. Another example
would be business people in a small
town or in a business which involves
a relatively small business commu-
nity.
2. Disputes between parties who
would like to maintain a relationship
in the future. Examples here would
be people who have been friendly in
the past or disputants who admire
each other for some reason apart
from their current conflict. Media-
tion procedures are much more
likely to retain the ability of such
parties to foster a future relation-
ship.

3. Disputes involving an unsettled
area of the law or where the law is
unclear. The classic example here
would be a dispute involving com-
plex technology and high stakes,
where there is a real fear that the
courts would not correctly under-
stand the issues. In such a case an-
other option would be to utilize an
arbitrator with technical experience
instead of a judge to decide the mat-
ter. Another example would be a close
issue of law with high stakes to both
sides, and where a motion for sum-
mary judgment could go either way.
A mediated resolution would reduce
the risk of loss, while requiring a
measure of compromise.

4. Disputes where privacy is im-

stalled until the
dispute is resolved.
There are numerous other examples
of disputes where time is important.
We all know the saying that “justice
delayed is justice denied.” Arbitra-
tion procedures are also generally
faster than court: however media-
tion, when successful and initiated
early in the dispute, is usually the
fastest way of reaching resolution.

6. Disputes where we want to
mintmize costs. Virtually any case we
can think of is an example here. Ar-
bitration also can reduce costs on
occasion, but is sometimes even more
expensive than court in that it uti-
lizes a paid neutral rather than a
publicly paid judge. Successful early
mediation is demonstrably the least
expensive dispute resolution method
on an overall statistical basis, but of
course there is no guarantee that a
voluntary mediation process will
succeed.

CASES THAT ARE
INAPPROPRIATE
FOR MEDIATION

The following cases are inappro-
priate for mediation methods. In-
deed, in some instances, you could be
exposing your clients to serious
harm and yourself to potential mal-
practice exposure, by utilizing such
methods. In contrast arbitration, as
a rights-based dispute resolution
method, could still be appropriate to
the resolution of such matters.

1. Cases where you are trying to
establish the truth or falsity of a
matter. Mediation (and other meth-
ods of collaborative problem solving
for that matter of which mediation
is only one) inherently involves a
measure of compromise on issues of
truth and falsity. It is not so much
that truth is unimportant as a rec-
ognition that there can be different
truths in a situation, and that all the
different perceptions of the parties
can have the ring of truth to them.

In many cases, the ultimate truth
is of little significance to the proper
resolution to the matter. Thus in fam-
ily disputes, short of criminal behav-
ior, who did what to who is much less

. important than the overall needs of

the family and the future abilities
of the various parties to meet those

needs. There are many different ar-
eas of the law where what actually
occurred is of less significance than
the respective impressions of the dis-
putants as to what happened, and
finding a way for future dealings.

In many other cases, however,
truth or falsity is essential to reso-
lution. The classic case is a criminal
matter, where the criminal act either
occurred or it did not. There is no
room for compromise on such issues.
(Except, I suppose, for plea bargains,
but that is another story.)

2. Cases whore you want to estab-
lish a legal precedent. The classic
example of an inappropriate case for
mediation, in this area is the Rosa
Parks case. Had her case gone to
mediation the inevitable result
would have been an agreement that
she sit in the middle of the bus and
promise not to tell anyone. Such a
resolution, while perhaps easing her
sore feet, would have done absolutely
nothing to forward the cause of civil
rights in the country. Resolutions
reached in mediation (and generally
in arbitration as well) are private,
and have no precedential value be-
yond their value to the specific par-
ties to the dispute.

3. Cases where one side is unwill-
ing to negotiate. It takes two to tango,
and it takes two or more willing par-
ticipants to engage in a collaborative
problem solving method such as me-
diation. While the point is obvious,
the primary skill for mediators, at-
torneys judges and others facing the
predicament of unwilling parties is
to recognize that the unwillingness
is often only on the
surface. Numerous
studies have dem-

IT IS INCUMBENT ON

5. Disputes involving a serious
crime. The final category of cases in-
appropriate for mediation is also the
category most controversial, from a
variety of perspectives. The tradi-
tional view that there should be no
mediation involving crimes has been
belied recently by the number of suc-
cessful programs involving victim-of-
fender mediation, circle sentencing
(which involves some mediation-like
procedures), and the like. Such pro-
grams differ from most mediation
procedures, however, in that the is-
sues being mediated are not the
crimes, themselves, but other issues
between the parties. For example, in
the victim-offender mediation con-
text, restitution is the primary legal
issue being resolved. A greater pur-
pose often recognized for such me-
diations is an attempt at transfor-
mative communications between
parties, to bring real accountability
to criminal offenders and provide
some closure for the victims of
crimes,

Similarly in the area of domestic
violence, it is increasingly being rec-
ognized that while violence itself is
not a negotiable issue in any dispute
resolution process, that there are
other important issues between
abusers and their victims which may
be resolvable through a mediation
process, as long as adequate safe-
guards are in place. Even abused
women programs and shelter pro-
grams around the country are now
participating in mediation protocols
allowing mediation exclusively by
caucus, or with a woman’s advocate
participating in
the process, to re-
solve other issues

onstrated that pro-
cedures such as

COMPETENT PRACTITIONERS IN

legitimately in dis-
pute between par-

that contained un-

THE BAR TO UNDERSTAND THE

ties and not well

der Alaska Civil
Rule 100 for requir-

DIFFERENCES BETWEEN ADR

resolved in court.
In summary,

ing parties to at-

METHODS AND STYLES . ..

it is incumbent on

tend an initial ori-
entation session are
almost as successful in reaching full
resolution as those where the par-
ties came voluntarily in the first
place.

4. Disputes where one party is ab-
sent or incompetent. A more difficult
situation arises where one party is
absent or incompetent Sometimes
mediation with incompetent parties
can be negotiated successfully with
the assistance of a guardian ad litem,
especially when the party is able to
express his or own needs. Absent
parties preclude mediation proce-
dures involving those parties.

competent practi-
tioners in the bar
to understand the differences be-
tween ADR methods and styles and
specifically to understand those
types and kinds of issues which are
or are not appropriate to attempted
resolution through mediation and
other methods of collaborative dis-
pute resolution. Such an understand-
ing is not only necessary to the opti-
mal representation of clients, but
may actually be required to protect
lawyers from malpractice exposure
for allowing the inappropriate use
ADR.

Court enjoins Immigration from
seizing vehicles in Alaska

United States District Judge Tho-
mas S. Zilly of the United States Dis-
trict Court for the Western District
of Washington has certified a class
action and granted a preliminary in-
junction in a case that affects Alaska
residents whose vehicles were seized
by the United States Immigration &
Naturalization Service (“INS”) at an
time between June 10, 1989 and the
present.

The lawsuit, brought by the law
firm of Gibbs & Pauw in Seattle,
Washington, alleged that INS had
seized vehicles, and the owners had
subsequently forfeited them, in vio-
lation of the Due Process Clause of
the Constitution and the Fourth and
Eighth Amendments. In an Order
dated July 21, 1999, Judge Zilly or-

dered the INS to institute new pro-
cedures whenever it seizes vehicles.
Among other things, INS is now re-
quired to notify the owners of sized
vehicles of (1) the law under which
the vehicle was sized; (2) the facts
that INS relied on when seizing the
vehicle; and (3) the evidence that
INS has to support its seizure of the
vehicle. INS is also now required to
give a written explanation when it
orders a vehicle forfeited.

The lawsuit affects residents of
INS’s Western region, which includes
Alaska, Arizona, California, Hawaii,
portions of Idaho, Oregon, Nevada,
Washington, the Territory of Guam,
and commonwealth of the Northern
Mariana Islands.
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THE PuBLIc LAws

Tax limitation initiative
now circulating
[J Scott Brandt-Erichsen

assessment relief.

Patterned loosely after
California’s Proposition 13, which
froze tax assessments as of the pur-
chase date, the initiative would
amend AS 29.45.110, AS 29.45.090(a)
and AS 29.45.100. The substantive ef-
fect of the changes would restrict
property tax assessments and limit
total mill levies.

he practitioners of direct legislation
are at it again. This year, among the
initiative petitions which may be
. winding their way through communities, ap-
| pearing at state fairs, or other large public
gatherings is a proposal for property tax and

as of the date of purchase, restrict-
ing increases in subsequent years to
the rate of inflation or 2% whichever
is less. Property which is sold or im-

proved could be reassessed at the

new full and true value, but if the

property remains under the same

ownership the assessed value would
be subject to only very limited in-
creases.

The amendments would fix the assessed value as of

the date of purchase, restricting increases in subse-

quent years to the rate of inflation or 2% whichever is

less.

With respect to assessments, cur-
rent provisions call for all property

to be assessed at its full and true

value as of January 1. The amend-
ments would fix the assessed value

“When our policybolders call us with
a potential problem or claim, theyre angry,
theyre scared. I tell them Let us take this
off your shoulders. Without taking them out

of the loop, we assume the burden of respon-

The amendment would change
the tax limitation in AS 29.45.090(a)
reducing the current limit of 3% of
the assessed value to 1%. Thus, the
maximum mill rate in a municipal-

ity would be reduced from 30 mills
to 10 mills.

Finally, the initiative would
amend AS 29.45.100 to apply the 10-
mill rate limit to taxes levied in or-
der to pay bonds issued on or after
January 1, 2001. Currently, the 30-
mill limit is waived with respect to
taxes levied to pay or secure payment
of bonds. This waiver would be elimi-
nated, prospectively, under the pro-
posal. \

At first blush, this is the sort of
proposal which, due to its visceral

appeal to the pockethook, is likely to

gather significant public interest and
therefore could stand a reasonable

chance of garnering sufficient signa-
tures for placement on the ballot.

However, where the demand for
municipal services or public improve-
ments financed by bonds remains at
or near current levels, the initiative
could create severe problems. Numer-
ous municipalities currently rely on
property taxes in excess of 10 mills
to fund operating budget expenses,
not to mention meeting bonded in-
debtedness requirements. Along with
many other persons involved in pro-
viding local government services, 1
will watch with interest as this peti-
tion makes its way through the pro-
cess.

Deadline coming for 2000-
2001 Fellows Program

The Judicial Fellows Program
seeks outstanding individuals who
are interested in the administration
of justice and would like to spend a
year working within the federal ju-
diciary.

Fellows spend one calendar year,
normally September through Au-
gust, in Washington, D.C. at the Su-
preme Courts, of the United States,
the Federal Judicial Center, the Ad-
ministrative Office of the United
States Courts, or the United States
Sentencing Commission working on
various projects concerning the fed-
eral court system and judicial ad-
ministration.

Candidates must be familiar with
the judicial system, have at least one

postgraduate degree and two or
more years of professional experi-
ence with a record of high achieve-
ment. Multi-disciplinary training
and experience is desirable; aca-
demic backgrounds of former Fellows
include political science, public and
business administration, economics,
the behavioral sciences, systems
analysis, journalism and law. Appli-
cation deadline: November 5, 1999.
For information about the program
and application process, please write
to: Vanessa M. Yarnall, Administra-
tive director, Judicial Fellows Pro-
gram, Supreme Court of the United
States, Washington, D.C. 20543, (202)
478-3415.

sibility so that they can get back to their

practices. That's important to an attorney
whose professional reputation depends
on bis or ber practice. It's what makes

us different: we care about attorneys.”

VicTtoria ORZE, EsQ.
ALPS General Counsel, Former Claims Manager

| “When policybolders bave a problem, the first phone call
they place is one of the most important contacts we make.

TN f/ b | - .
ot T ‘3 Pl B

Our claims specialists are available 24 hours
a day, 365 days a year, and we encourage calls
at the first sign of trouble.

ALPS

Attorneys Liability Protection Society :
A Mutual Risk Retention Group

1-800-FOR ALPS (367-2577) wwwalpsnet.com_

ALPS is the endorsed professional liability insurer
of the Alaska Bar Association. '




NAME CHANGE REFLECTS CHANGES
IN LEGAL PROFESSION

as our our prospectlve membe base are no longer “?egal secret
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check Out What Is On

| CLE and Convention - click here for Text of the new VCLE Rule and
“The Rule at a Glance” ;

M Links and Resources - click here for

General Information
Bar Exam/Admissions

Trial Court Opinions Database - This database is searchable!
Substantive Law Sections

Alaska Bar Rules

Bar Rag Info

Lawyer Referral List for Landlord and Tenant Cases

Lawyers’ Assistance Committee

Links to other helpful sites including

Alaska Law Review

Alaska Court System

Alaska Legal Services

National Association of Legal Administrators

National Institute for Trial Advocacy

U.S. District Courts:
District Court for Alaska, Bankruptcy Court and Probation Court
for Alaska

- ¢__{ONE HUNDRED YEARg] -
ALASKA BAR ASSOCIATION

PrRESTON GATES & ELLIS LLP

ATTORNERYS

Preston Gtes & Ellis Partners David Tang and J ohnMessenger present
Anchorage Mayor Rick Mystrom, Anchorage Chamber President Ralph
Samuels and ACVB representatlve Joy Maples with a gift.

1-800-478-7878
Call the number above to access the
Alaska Bar Association
Information Line.

You can call anytime, 24 hours a day.
To advertise in Alaska's leading attorney
publication, call
1-907-276-0353

ELEBRATE 20 YEARS IN ALASKA BY GIVING TO THE
COMMUNITY AN INTERPRETIVE SIGN AND TWO TELESCOPES
AT RESOLUTION PARK. THIS PERMANENT CONTRIBU-
TION IS IN THANKS TO THE PEOPLE.OF ANCHORAGE AND
THE STATE OF ALASKA.

B

PREsSTON GATES & ELLIS LLP
ATTORNERYS
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The Voluntary CLE Rule (VCLE)

The VCLE Rule provides for minimum recommended hours for CLE as suggested by the
Alaska Supreme Court.

Effective Date: September 2, 1999
FULL TEXT OF THE RULE

IN THE SUPREME COURT OF THE STATE OF ALASKA
ORDER NO.__1366

Adopting Alaska Bar Rule 65 concerning continuing legal education.

IT IS ORDERED that the Alaska Bar Rules are amended to include new
Rule 65, which provides:

RULE 65. Continuing Legal Education
(a) Inorder to promote competence and professionalism in members

of the Association, the Alaska Supreme Court and the Association encourage -

all members to engage in Continuing Legal Education (CLE). This rule is
intended to set minimum standards for Continuing Legal Education.

(b) Every active member of the Alaska Bar Association should

complete at least 12 credit hours of approved CLE, including 1 credit hour of
ethics CLE, each year. An active Bar member may carry forward from the
previous reporting period a maximum of 12 credits. To be carried forward, the
credit hours must have been earned during the calendar year immediately
preceding the current reporting period.
Commentary.—The Alaska Supreme Court and the Association are convinced
that CLE contributes to lawyer competence and benefits the public and the
profession by assuring that attorneys remain current regarding the law, the
obligations and standards of the profession, and the management of their prac-
tices. But the Supreme Court is not convinced that a mandatory rule is neces-
sary and believes that a CLE program can become successful by using incen-
tives to encourage voluntary participation in CLE rather than sanctions to pe-
nalize non-compliance with a mandatory rule. Accordingly, the Supreme Court
and the Association have adopted this rule as a three-year pilot project. Atthe
end of this pilot project, the Supreme Court will assess the project’s results,
including recommendations and statistics provided by the Association, and
will determine whether a sanction-based mandatory CLE program is neces-
sary.

(c) At the end of each year, each member will certify on a form,
prescribed by the CLE Director and distributed with the invoice for bar dues,
the member’'s approved CLE hours earned during the preceding year. The
CLE Director will supervise the CLE program and perform the duties and re-
sponsibilities contained in these rules.

(d) Members who comply with this rule by completing the mini-
mum recommended hours of approved CLE provided in section (b) of this rule
will receive a reduction in their bar dues, in an amount to be determined each
year by the Board. Only members who complete the minimum recommended
hours of approved CLE are eligible to participate in the Alaska Bar Association’s
Lawyer Referral Service. If a member does not comply with this rule by com-
pleting the minimum recommended hours of approved CLE, that fact may be
taken into account in any Bar disciplinary matter relating to the requirements
of Alaska Rule of Professional Conduct 1.1. The Association shall publish
annually, and make available to members of the public, a list of attorneys who
have complied with this rule’s minimum recommended hours of approved CLE.
The Association may devise other incentives to encourage compliance with
this rule.

Commentary.—This rule contemplates a modest reduction in bar dues, to be
determined annually at the Board'’s discretion, that will serve as an incentive for
members who have voluntarily complied with the CLE standard; the reduction
is not intended as reimbursement for CLE costs actually incurred by members.

(e) A member may file a written request for an extension of time
for compliance with this rule. A request for extension shall be reviewed and
determined by the CLE Director. A member who is granted an extension and
completes the minimum CLE requirements after the end of the reporting period
is not entitled to the discount on bar dues.
® The CLE requirement of this rule may be met either by attend-
ing approved courses or completing any other continuing legal education activ-
ity approved for credit under these rules. The following activities may be con-
sidered for credit when they meet the conditions set forth in this rule:

(1) preparing for and teaching approved CLE courses; credit will
be granted for up to two hours of preparation time

for every one hour of time spent teachiny;

2 studying audio or video tapes or technology-delivered approved

CLE courses;

(3 writing published legal texts or articles in law reviews or spe-
cialized professional journals;

(4) attendance at substantive Section or Inn of Court meetings;

(5) participation as a faculty member in Youth Court;

(6) attendance at approved in-house continuing legal education
courses;

(7) attendance at approved continuing judicial education courses;

(8) attendance at approved continuing legal education courses.

(9) The CLE director shall approve or disapprove all education

activities for credit. CLE activities sponsored by the Association are deemed
approved. Forms for approval may be submitted electronically.

(1) An entity or association must apply to the Board for accredita-
tion as a CLE provider. Accreditation shall constitute

prior approval of CLE courses offered by the provider, subject
to amendment, suspension, or revocation of such
accreditation by the Board.

(2) The Board shall establish by regulation the procedures, mini-

mum standards, and any fees for accreditation of

providers, in-house continuing legal education courses, and
publication of legal texts or joumnal articles, and for

revocation of accreditation when necessary.

(h) This rule will be effective September 2, 1999. The reporting
period will be the calendar year, from January 1%t to December 31%, and the first
calendar year to be reported will be the year 2000. Any CLE credits earned
from September 2, 1999 to December 31, 1999 may be held over and applied
to the reporting period for the year 2000.

DATED:__ September 2, 1999
EFFECTIVE DATE:_September 2. 1999




THE RULE AT A GLANCE

You are encouraged to complete 12 hours of CLE, includ-
ing 1 hour of ethics, per calendar year. A CLE hour is
based on 60 minutes of instruction time.

Voluntary Compliance with this VCLE Rule -- Voluntary

compliance makes you eligible for:

® a reduction in Bar dues (to be determined annually by the Board of Govemors);

® inclusion in a published listing of Alaska Bar members who have completed the
minimum
recommended hours of approved CLE;

B participation in the Bar’s Lawyer Referral Service;

B Compliance may be taken into account in any Bar disciplinary matter related to
ARPC 1.1.

What Qualifies for CLE Credit: Following are examples of

ways to earn your recommended CLE credit hours:
attendance at approved CLE seminars

attendance at approved continuing judical education seminars
attendance at approved in-house CLEs

attendance at substantive Section or Inn of Court meetmgs
preparing for and teaching approved CLE courses

participating as a faculty member in Youth Court

studying audio or videotapes or technology-delivered approved CLE
courses

writing published legal texts or articles in law reviews or special-
ized professional journals

Reporting Period: January 1, 2000 - December 31, 2000
You will report your CLE credits on a form provided by the
Alaska Bar Association. This form will be sent out with your
annual Bar dues notice in November of each year. Your first
reporting deadline will be February 2001 - the same
deadllne as your Bar dues payment. The form will ask you to

B the date of the CLE activity,

the provider,

the title and topic

the number of CLE credits

the type of activity (live seminar, videotape, audiotape, section
meeting, etc.)

Banking Period: Any CLE credits completed between Sep-
tember 2, 1999 through December 31, 1999 may be “banked.”
You can apply your banked credits toward the 12 credit hours
recommended for 2000.

Who Are “Approved” CLE Providers? Approved providers
include state bar and local bar associations, any American
Bar Association accredited law school, American Inns of
Courts & Affiliates, government agencies, and any organiza-
tion with a CLE Director or CLE staff holding membership in
the Association for Continuing Legal Education (ACLEA). Any
organization may apply to the Alaska Bar CLE Director for
approved provider status.

Artieles
Welcome:

Guidelines
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AMERICAN BAR ASSOCIATION
GENERAL PRACTICE SOLO AND SMALL
- FIRM SECTION
ANN(IAL LEADERSHIP CONFERENCE

October 8 - 9, 1999 Cleveland, Ohio

 AGENDA.

’?\'chard Miler, Sherwin P. Summoh -‘?%[Get;a:‘
i "Shemm s m!e from Redbook need others .

. bei in pracnce withyou? This dasungu:shed panel

~ from across the country presents the i issues of.: -,
_lawyers and non—lawyer professionals joining
 forcesto pr(mde semqesto clients. Will this help

" Programs That You Can Use to Assist
- General, Solo and Small Flrm Practftloners

. idonity which heralded programs will work well
atyourbarassoc:anana ol obtain the fory 'la_
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NeEws FROM THE BAR

Board of Governors takes the following actions

At the meeting of the Board of Governors of the Alaska Bar As-
sociation on August 19 & 20, 1999, the Board took the following

actions:

¢ Decided that the proposed Ref-
erendum on MCLE is moot due to the
proposed voluntary CLE rule (with
incentives) which has been proposed
by the Supreme Court; The Board
discussed the proposed rule with Jus-
tice Fabe and put their suggestions
in a letter to the Court along with
comments which had been received
from members.

e Completed the character inves-
tigation on an applicant from the
February 1999 Bar Exam and voted
to admit the applicant.

¢ Voted to publish a proposed
amendment to Bar Rule 5 which
would allow for conditional admis-

sion.

* Voted to publish an amendment
to the Bylaws changing the date of
Section Elections.

"~ ® Voted to publish a proposed
amendment to Bar Rule 5, which
would revise the Oath of Attorney to
a shorter, plain-English form.

* Rejected a stipulation for disci-
pline as providing for insufficient
consequences.

¢ Decided not to fund KT'OO’s pro-
posal to videotape Supreme Court
oral arguments.

® Approved formation of a Public

Interest Law Section.

® Endorsed Joe Kashi’s proposal
to do a study on the impact of tech-
nology on lawyers, and to include the
survey in a Bar mailing.

* Approved payment of $5,000 to
Trustee Counsel in a matter.

* Approved payment of $3,510 to
Trustee Counsel in a matter.

¢ Approved payment in two Law-
yers’ Fund for Client Protection mat-
ters.

¢ Denied an applicant’s appeal
from the February 1999 Bar Exam

® Heard from representatives
from the Lt. Governor’s Electronic
Signature Task Force.

® Heard three proposals from Law
Schools to publish the Alaska Law
Review (Duke Law School, North-
western School of Law at Lewis &
Clark College, and Seattle University
School of Law) and decided to renew

the contract with Duke to publish the
Review.

® Approved a Bylaw change to al-
low the Board to determine the tim-
ing of the annual meeting, and to al-
low public Board members to vote at
the annual meeting.

® Approved 5 reciprocity appli-
cants pending the receipt of the FBI
fingerprint card report.

® Approved Rule 43.1 (Staff Judge
Advocate) waivers.

* Reviewed a draft of a proposed
mission statement for the Bar Asso-
ciation and decided to put this on the
October agenda.

¢ Stated that they were not inter-
ested in participating in commercial
tie-ins with vendors.

® Approved the May minutes with
minor corrections,

Washington state adopts reciprocity rule

The State of Washington has adopted a reciprocity rule. It
provides that lawyers from other states will be admitted in
Washington under procedures and conditions that, in the judg-
ment of the Washington Supreme Court, are substantially simi-
lar to the procedures and conditions under which the other
state allows the admission of Washington lawyers to their states.

The rule will likely be effective at the end of September.
The Washington State Bar anticipates that their program will
be up and running, with application forms, November 1.

For further information, contact the Washington State Bar
at (206) 727-8200 or www.wsba.org.

Following is the text of the Rule.

PROPOSED AMENDMENT
ADMISSION TO PRACTICE
RULES (APR) ‘
RULE 17 Admission of Lawyers
Licensed in other States or
Territories of the United
States or the District of
Columbia to Practice Law in
Washington
(new rule)
(a) Purpose. This rule prescribes
the procedure, conditions and
limitations for admission of
lawyers from other states or

territories of the United States
or the District of Columbia,

except as provided in rule 3.
Lawyers from other states or
territories or the District of
Columbia will be admitted in
Washington pursuant to this
rule under procedures and
conditions that, in the judgment
of the Washington State
Supreme Court, are
substantially similar to the
procedures and conditions under
which the other licensing state
or territory or the District of
Columbia allows the admission
of licensed Washington lawyers
to their states

(b) Qualifications. Before a

Proposed Bylaw Amendment on

timing of section elections

The following proposed amendment to the Bylaws, Article VII, Section
3(b), would change the deadline for Section Elections from June 30 to Sep-
tember 30 of each year. Please send comments to Deborah O’Regan or
Barbara Armstrong at the Bar office, P.O. Box 100279, Anchorage, AK 99510

or

e-mail oregand@alaskabar.org or armstrongb@alaskabar.org.

VII. Section 3(b)

ction Executive Committees. Each section shall

be administered by an executive committee of at least five members elected
from the section’s attorney membership to serve staggered three year terms.
The executive committee shall annually elect, by September [JUNE] 30, a
chair, and may elect such other officers as it deems advisable from the
membership of the executive committee. Each executive committee shall
meet at such times and places as may be designated by the chair of the
section. All executive committees shall file with the Board such reports as
from time to time shall be requested by the President or the Board. A
written annual report shall be delivered to the Board at least thirty (30)
days before the annual business meeting.

lawyer licensed to practice law
in another state or territory of
the United States or the District
of Columbia qualifies for
admission to the practice of law
in the State of Washington, the
lawyer must:

Present satisfactory proof ofboth
admission to the practice of law
together with current good
standing, in another state or
territory of the United States or
the District of Columbia, and
active legal experience as a
lawyer or counselor atlaw at the
time of the application;
Possess the good moral
character and fitness requisite
for a member of the Bar of the
State of Washington;

Execute under oath and file with
the Bar Association two copies
of an application in such form as
may be required by the Board of
Governors; and

File with the application a
certificate from the authority in
such other state or territory or
the District of Columbia having
final  jurisdiction over
professional discipline,
certifying as to the applicant’s
admission to practice, and the
date thereof, and as to the good
standing of such lawyer or
counselor at law or the
equivalent; and

Provide with the application
such other evidence of the
applicant’s educational and
professional qualifications, good
moral character and fitness and
compliance with the
requirements of this rule as the
Board of Governors may require;
and

Establish to the satisfaction of
the Board of Governors that the
state or territory or the District
of Columbia that licensed the
lawyer applicant allows the
admission of licensed
Washington lawyers under
terms and
substantially similar to those set
forth in these rules, provided
that if the state or territory or
the District of Columbia that
licensed the lawyer applicant
requires Washington lawyers to
complete or meet other
conditions or requirements, the
applicant must meet a
substantially similar

1)

2)

3

4)

(8

(6)

conditions:

requirement for admission in
Washington; and

Pay upon the filing of the
application the fee established
for such admission which shall
be atleast equal to that required
pursuant to rule 3(d)(2) to be
paid by an lawyer applicant to
take the bar examination.

(D

Procedure.

The Board of Governors shall
approve or disapprove
applications for admission of
lawyers admitted to the practice
of law in other states or
territories of the United States
or the District of Columbia. The
Board may require additional
proof of any facts stated in the
application. In the event of the
failure orrefusal of the applicant
to furnish any information or
proof, or to answer any inquiry
of the Board pertinent to the
pending application, the Board
may deny the application. Upon
approval of the application by
the Board of Governors, the
Board shall recommend to the
Supreme Court the admission of
the applicant for the purposes
herein stated. The Supreme
Court may enter an order
admitting to practice those
applicants it deems qualified,
conditioned upon such applicant:
(i) Taking and filing with the Clerk
of the Supreme Court the Qath
of Attorney pursuant to rule 5;
and

Paying t6 the Bar Association
its membership fee for the
current year in the maximum
amount required of active
members; and

Filing with the Bar Association
.in writing his or her address in
the State of Washington,
together with a statement that
the applicant hasread the Rules
of Professional Conduct and
Rules for Lawyer Discipline, is
familiar with their contents and
agrees to abide by them.

Upon the entry of an order of
admission, the filing of the
required materials and payment
of the membership fee, the
applicant shall be admitted to
the practice of law in the State of
Washington as specified by this
rule.

(c)
(1)

(1)

(i)

2
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NeEws FRoOM THE BAR

Board of Governors invites comments

The Board of Governors invites member comments concern-
ing the following proposals to amend Alaska Bar Rule 5.

The first amendment to Bar Rule 5(1) would add a new section (d) to
provide for conditional admission to the practice of law in exceptional cases
involving character and fitness problems identified in Rule 2(1)(d). The
proposal would permit the Board and the applicant to enter into a memo-
randum of agreement which would specify the terms and conditions under
which the applicant could practice law in Alaska. The Supreme Court would
review and enter an appropriate order under Rule 5(3). A memorandum of
agreement would be most commonly used in cases where an applicant has a
drug or alcohol problem which is amenable to professional treatment and
where the applicant’s practice could be supervised by a member of the Bar.

The second amendment to Bar Rule 5(3) would revised the current oath
of admission to a shorter, plain-English form.

Please send comments to: Executive Director, Alaska Bar Association,
PO Box 100279, Anchorage, AK 99510 or e-mail to alaskabar@alaskabar.org
by October 8, 1999.

BAR RULE 5

PROPOSED AMENDMENT PROVIDING FOR
CONDITIONAL ADMISSION TO THE PRACTICE OF LAW

(Additions italicized; deletions bracketed and capitalized)
Rule 5. Requirements for Admission to the Practice of Law.
Section 1.
(a) To be admitted to the practice of law in Alaska, an applicant must
(1) pass the bar examination prescribed pursuant to Rule 4;
(2) pass the Multistate Professional Responsibility Examination;
(3) be found by the Board to meet the standard of character and
fitness, as required pursuant to Rule 2(1)(d);
(4) be determined by the Board to be eligible in all other respects;
(5) pay prorated active membership dues for the balance of the
year in which he or she is admitted, computed from the first day
of admission;
(6) attend a presentation on attorney ethics as prescribed by the
Board prior to taking the oath prescribed in Section 3 of this rule;
(7) file an affidavit as required by Bar Rule 64 stating that the
applicant has read and is familiar with the Alaska Rules of Pro-
fessional Conduct; and

PROSECUTOR ADMONISHED FOR
. COURTROOM INTIMIDATION TACTICS

Attorney X, a prosecutor, appeared in court to arraign several criminal
defendants. Before the hearing, according to the defendants, the prosecutor’s
hands were formed in the shape of a gun to “shoot” at them. A defense
lawyer noticed the conduct and talked to Attorney X about it; the attorney
stopped. The defendants said they were insulted and intimidated. The pros-
ecutor admitted having “steepled” fingers while going through the files and
identifying each defendant to the charges. The attorney conceded that the
conduct was reckless and immature.

Bar Counsel found a violation of Alaska Rule of Professional Conduct
4.4, which prohibits conduct by a lawyer that has no substantial purpose
but to embarrass, delay or burden another. The attorney’s conduct under-
mined respect for the criminal justice process among the defendants but
otherwise did not cause any serious disruption to a legal proceeding. The
lawyer had no prior disciplinary record.

With the consent of an Area Discipline Division Member, as required in
Alaska Bar Rule 22(d), Bar Counsel imposed on Attorney X a written pri-
vate admonition. The attorney accepted this discipline and the Bar closed
its file.

LAWYER ADMONISHED FOR COURTHOUSE OBSCENITIES

Attorney X represented a parent in a child in need of aid proceeding. The
lawyer attended a prehearing conference with his client, the assistant at-
torney general assigned to the case, and the guardian ad litem. At the hear-
ing, Attorney X became upset with what he perceived as the lack of merit in
the state’s position, the state’s lack of preparation or its attempts to post-
pone proceedings to the disadvantage of his client. Attorney X raised his
voice and advised the AG and the GAL that if proceedings against his client
continued he would “ream them new a--h--—" The AG and GAL were dis-
turbed by Attorney X’s anger, aggressive physical postures and obscenity so
they left the hearing. Attorney X followed them into the hall, continuing to
speak loudly and disturbing court workers. c

Bar Counsel found a violation of Alaska Rule of Professional Conduct
4.4, which prohibits conduct by a lawyer that has no substantial purpose
but to embarrass, delay or burden another. The attorney’s conduct disrupted
a legal proceeding but there was no serious or prolonged injury to his client
or to the administration of justice. The lawyer had no prior disciplinary
record and this appeared to be an isolated incident.

' With the consent of an Area Discipline Division Member, as required in
Alaska Bar Rule 22(d), Bar Counsel imposed on Attorney X a written pri-
vate admonition. The attorney accepted this discipline and the Bar closed
its file.

(8) take the oath prescribed in Section 3 of this rule.

(b) Within 60 days after completion of the requirements stated in sub-

paragraphs (a)(1), (2) and (6) of Section 1 of this Rule, an appli-
cant must file with the Alaska Bar Association the forms provided
by the Board, formally accepting membership in the Association
and admission to the practice of law in Alaska.

(¢) The Board may conduct a character investigation of an applicant, or

may continue such an investigation, after the applicant has been
permitted to take, or has passed, the examination prescribed by
the Board pursuant to Rule 4. The fact that the Board has per-
mitted the applicant to take the examination, and has given the
applicant notice that he or she has passed the examination, shall
not thereafter preclude the Board from denying the admission of
the applicant on the grounds of character and fitness as set forth
in Rule 2(1)(d).

(d) The Board may recommend to the Court that an applicant be

conditionally admitted to the practice of law in Alaska in exceptional
cases involving matters of character and fitness to practice law as
set forth in Rule 2(1)(d) upon such terms and conditions as are
specified in a memorandum of agreement entered into between the
Board and the applicant.

Section 2. An applicant who fails to comply with the provisions of Section

1 of this Rule shall not be eligible for certification to the Supreme
Court for admission and shall be deemed to have abandoned the
application.

Section 3. Upon receiving certification of the eligibility of an applicant

the Supreme Court may enter an order admitting the applicant
as an attorney at law in all the courts of the state and to member-
ship in the Alaska Bar Association or may-enter an order condi-
tionally admitting the applicant as an attorney at law in all the
courts of the state and to membership in the Alaska Bar Associa-
tion subject to the applicant’s compliance with a memorandum of
agreement entered into between the Board and the applicant. Each
applicant ordered admitted or conditionally admitted to the prac-
tice of law shall take the following oath before any state or federal
judicial officer:

I do swear or affirm:

I will support the Constitution of the United States and the
Constitution of the State of Alaska;

I will adhere to the Rules of Professional Conduct in my deal-
ings with clients, judicial officers, attorneys, and all other persons;

[I WILL MAINTAIN THE RESPECT DUE TO COURTS OF
JUSTICE AND JUDICIAL OFFICERS;

IWILL NOT COUNSEL OR MAINTAIN ANY PROCEEDINGS
WHICH SHALL APPEAR TO ME TO BE TAKEN IN BAD FAITH
OR ANY DEFENSE EXCEPT SUCH AS I BELIEVE TO BE HON-
ESTLY DEBATABLE UNDER THE LAW OF THE LAND;

I WILL EMPLOY FOR THE PURPOSE OF MAINTAINING
THE CAUSES CONFIDED TO ME SUCH MEANS ONLY AS ARE
CONSISTENT WITH TRUTH AND HONOR, AND WILL NEVER
SEEK TO MISLEAD THE JUDGE OR JURY BY AN ARTIFICE
OR FALSE STATEMENT OF FACT OR LAW;

I WILL MAINTAIN THE CONFIDENCE AND PRESERVE IN-
VIOLATE THE SECRETS OF MY CLIENT, AND WILL ACCEPT
NO COMPENSATION IN CONNECTION WITH MY CLIENT'S
BUSINESS EXCEPT FROM MY CLIENT OR WITH MY
CLIENT’S KNOWLEDGE OR APPROVAL;

IWILL BE CANDID, FAIR, AND COURTEOUS BEFORE THE
COURT AND WITH OTHER ATTORNEYS, AND ADVANCE NO
FACT PREJUDICIAL TO THE HONOR OR REPUTATION OF A
PARTY OR WITNESS, UNLESS REQUIRED BY THE JUSTICE
OF THE CAUSE WITH WHICH I AM CHARGED;]

I will [STRIVE TO] uphold the honor and [TO MAINTAIN THE}
dignity of the legal profession;

And I will strive to improve both [NOT ONLY] the law and [BUT]
the administration of justice.

A certificate of admission shall thereupon be issued to the appli-
cant by the clerk of the court.

REFERRALS WANTED

CrowirEYy Law Firm LLC

Seamen's & Fishermen's Injury and Wage Claims

Commiitted to serving Seamen and Fishermen.

All claims considered.

907-272-0980

Paul C. Crowley
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TALES FROM THE INTERIOR

Satterberg's 10 plus 2 free
extra commandments for
the novice criminal defense
attorney [william Satterberg

DeVito clone. (Tim Dooley agrees
with the mirror.) And where I prefer
to think of my legal acumen as the
“Perry Mason of the North,” the more
common description of me that I of-
ten overhear is “My Cousin Vinny.”
(Don Logan agrees with that.) So
why am I writing this missive?

Just recently, I looked in the mir-
ror again. To my surprise, I did not
see either Mel Gibson or Perry Ma-
son. What I did see was a somewhat
wizened, middle-aged barrister.
Maybe not as old as Judge Hanson,
but approaching that precipice, none-
theless.

Several years ago, I asked a close
friend why he had built a monstrous
office building in Washington, D.C.
His answer was surprisingly candid.
It wasn’t for the money. Nor was it
for the challenge. Rather, it was for
his ego. To the same degree that the
Pharaohs built the Sphinx, the Incas
built their ruins, and the Greeks built
their collossal Rhodes, he confided to
me that he had built the office com-
plex that bore the brass plaque on
the exterior proclaiming him as the
owner/builder to create his immortal-
ity. In short, he had built a monument
to himself—one that would outlast
his lifetime, absent a fire. I realized
that he had a point.

Others, in their quest for great-
ness, have excelled in the arts and
humanities. Some have pursued im-
mortality in science and academics.
Still others have sought to make
their mark in athletics and enter-
tainment. As for me, I write Bar Rag
articles.

Someday, somewhere, travelers
from a distant galaxy may comb

s lawyers, I believe we often tend to
deceive ourselves. Not on material
items, necessarily, but on the little
things. For example, although I prefer to
think of myself as a Mel Gibson look-alike,
the mirror tells me I tend more to be a Danny

through the remnants of what was
once the planet earth. In their exca-

vations, I am confident that they.wil"

find a stack of yellowed Bar Rag ar-
ticles, tucked securely in a time cap-
sule wisely buried by the Tanana Val-
ley Bar Association at a growing ar-
chaeological site in South Fairbanks.
Undoubtedly, our intergalactic visi-
tors will eventually decipher our hi-
eroglyphics, probably using a beaten,
old Guess & Rudd Apple computer
as their Rosetta Stone. And when
they finally do succeed in their task,
and shockingly realize that we had
domesticated their fellow, distantly-
related iguanas, they will also find
Satterberg’s Ten Plus Two Free Extra
Commandments for the Novice
Criminal Defense Attorney. When that
eventually happens, not only will I
be famous throughout America, but
I will also be known throughout the
Universe! (Eat your hearts out again,
Anchorage.) So here you have them -
written on a disc, not a tablet:
1 For we are taught, fellow coun-
sel, that the client’s desire to
pay is directly affected by case out-
come and conditions of release.

Honor Thy Public Defender.
For we are taught, fellow coun-
sel, that, if our client does not
adhere to the First Commandment,

thou shalt refer said client without
delay to the Public Defender.

Discloseth Not Thy Defense.

For we are taught, fellow coun-

sel, that the occasionally wise

Supreme Court has ruled in a short

opinion that it is good to maintain

thine own confidences. Fear not when

the D.A. cries out “sandbag.”

Respondeth thou, “Yea, State v.

Summerville, 948 P.2d 469 (Alaska
1997).”

Thou Needst Not Believe in

Thy Client, Nor Doth One
Need to Agree with Thy Client.

For we are taught, fellow counsel,
that “two beers” shalt return a breath

alcohol reading from zero to infinity
on the evil Intoximeter.

Always Get Thy Retainer.

Never Forget Thy Right to a
Continuance. For we are taught,
fellow counsel, that the law of

physics which states that matter can-
not occupy two different places at
once shall also apply to three district

court judges on Friday with twenty*

trials set to commence on Monday.

Dress Thyself and Thy Client
Appropriately. For we are
taught, fellow counsel, that
torn blue work shirts, stained

sweatpants, smelly tennis shoes and

holy socks are not pleasing to the
eyes of the court. So, too, should one
strive to dress ones client similarly.

Preparest Thou Not. For we are
taught, fellow counsel, that the
jury abhors an unprepared

counsel and thus sometimes bestows
pity upon thy helpless client. Ask
thou loudly at calendar call to all
those gathered, “Is my client here?”

If Thou Winneth the Case,

Claim All Credit. For we are

ught, fellow counsel, that vic-

tories are few and far between and

that it is good for thy wallet and thine
ego to claim all credit.

But If a Loss Be Bestowed by

the Jury’s Verdict, Thou Shalt
Always Assign Said Loss to Thy
Client and Not Thyself, Nor Shall One

Ever Credit the Prosecution. For we

are taught, fellow counsel, that only

clients shall ever lose the case, which
is right and just, since thy client shall
correspondingly blame thyself, re-
gardless.

If Thou Loseth and If Thy
Client is of Violence,
Loseth Big and Silently

Hope for Years of Incarceration. For
we are taught, fellow counsel, that
some clients can get really mad at
thy counsel.

Always Honor Thy Court
Clerk. For we are taught,
fellow counsel, that the
court clerk can be thy best friend or

thy worst enemy.

1 2 Rag Articles. For we are
taught, fellow counsel,

that stream of consciousness writing

often amuses even district court

judges.

Always Read Thy Bar

Mediation program available at the
Alaska State Commission For

Human Rights

Mediated settlements can be a creative opportunity to tailor an
agreement to meet the specific needs of the individual parties
and can include monetary as well as nonmonetary relief.

By Mary SoutHARD

Do you have a client who is a party
to a discrimination complaint filed
with the Alaska State Commission
For Human Rights? If so, the
agency’s mediation program may be
able to help your client reach a vol-
untary settlement without an inves-
tigation.

The commission enforces the
Alaska Human Rights Law, AS
18.80.010 et seq., which makes it
unlawful to discriminate in employ-
ment, public accommodation, hous-
ing, financing and state and politi-
cal subdivision practices because of
race, religion, color, national origin,
sex, physical/mental disability, and in
some instances because of age, mari-
tal status, changes in marital status,
pregnancy and parenthood.

The commission conducts investi-
gations of complaints alleging viola-
tions of this law. Its investigators
interview witnesses, review relevant
documents and make written deter-
minations as to whether there is sub-
stantial evidence to support the dis-
crimination claim.

Starting in 1998, the commission
began offering free, in-person media-
tion at its Anchorage office as an al-
ternative to investigation. As a re-
sult of interest in mediation from
those outside the Anchorage area,
the commission is now expanding its
program to offer telephone media-
tion as well to those parties who are
willing to pay for the cost of the tele-
phone call.

The mediation program is com-
pletely voluntary; a mediation is held
only if both parties agree to it. If one
party declines to mediate or if the
mediation does not result in a settle-
ment, the complaint will be investi-
gated by the Commission.

Mediation allows parties an oppor-
tunity to reach a mutually accept-
able settlement which results in the
dismissal of the discrimination com-
plaint. Parties discuss their indi-
vidual perspectives regarding the
circumstances in the complaint, pro-

pose possible solutions and work
with the mediator to seek a resolu-
tion agreeable to both parties. If any
public policy issues arise during the
mediation, such issues must be ad-
dressed in the settlement. Media-
tions can be accomplished through
ajoint session where the parties dis-
cuss settlement proposals with each
other and/or can be reached through
private caucuses where each party
meets separately with the mediator
to explore settlement options. Each
party may bring one additional per-
son to the mediation; it can be an
attorney, family member, friend, or
other support person. Unrepre-
sented parties are informed that
they may consult with an attorney
prior to signing any proposed settle-
ment agreement.

An additional advantage to media-
tion is that it can be scheduled
quickly, as soon as both parties have
agreed to participate in the media-
tion conference. It may also improve
communication between parties who
have an ongoing relationship, such
as employees and employers or land-
lords and tenants.

Mediations are not fact-finding
conferences; the goal is to try to re-
solve the complaint. All discussions
during the mediation conference are
confidential to encourage good faith
negotiations and successful settle-
ments. If a mediation does not result
in a settlement, information from the
mediation is protected from disclo-
sure to Commission investigators.
All persons who attend the media-
tion —whether a party, attorney, sup-
port person or mediator — must sign
a confidentiality agreement to keep
such discussions confidential.

Mediated settlements can be a cre-
ative opportunity to tailor an agree-
ment to meet the specific needs of
the individual parties and can in-
clude monetary as well as nonmon-
etary relief. For more information on
the program, contact mediator Mary
Southard, Alaska State Commission
for Human Rights, 274-4692, exten-
sion 253.
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UBLIC NOTIC

Anchorage Mayor Rick Mystrom talks about the new interpretive mural at Resolution Park with a
KTVA reporter. The mural and two telescopes were donated to the Municipality by the law firm of
Preston Gates & Ellis.

Preston Gates & Ellis makes donation to the city
Contribution celebrates 20th

anniversary of Anchorage office

In honor of its 20th anniversary in Anchorage, the law firm of Preston Gates & Ellis
LLP has donated to the Municipality of Anchorage two telescopes and an interpretive sign
describing the surrounding area of Cook Inlet. The interpretive sign and telescopes are
located near the Captain Cook statue in Resolution Park.

In a special unveiling ceremony held at the park on August 18, Mayor Rick Mystrom
accepted the gift for the city. He, along with Anchorage Chamber Chairman Ralph Samuels,
Anchoraage Convention & Visitors Bureau Communications Director Joy Maples, and
Preston Gates partners David Tang and John Messenger, spoke briefly.

“We are obviously pleased to accept this gift,” said the Mayor. “The telescopes provide
viewers a splendid opportunity to view the Cook Inlet horizon from downtown Anchorage,”
he noted.

Samuels said the interpretive sign will be especially helpful to visitors and school chil-
dren and is the only such viewing platform in the downtown area.

Tang noted the firm was celebrating its 20th year Anchorage milestone with clients and
colleagues. “We are happy to present this gift to the Municipality of Anchorage. It is
intended to reflect our heartfelt appreciation to all of our Alaska clients that we have
worked with over the years.”

“Our law firm is proud to have been a part of the Anchorage community for more than
20 years,” Messenger emphasized. “We wanted to contribute something to the people of
this city that was fun and that would help residents and visitors alike appreciate what a
great place we live in."

Commissioners from the Parks and Beautification Department along with Preston Gates
attorneys and staff and many onlookers attended the ceremony.

Preston Gates & Ellis LLP is an entrepreneurial full-service law firm that has estab-
lished itself as one of the fastest growing firms in the country. Preston has assisted the
Anchorage and other Alaska communities in connection with capital projects as bond counsel
since territorial days. Preston also represented the State of Alaska in the Exxon Valdez oil
spill litigation and several oil and gas taxation matters. Since the opening of its office in
Anchorage, Preston has assisted the State of Alaska in the collection of more than $3
billion for the citizens of Alaska. Nearly 350 Preston Gates attorneys practice in 11 offices
on the Westcoast, in Washington D.C.; and in Hong Kong.

— Press Release

' n n confidential.

URTIS AN Eoum_oppon'rwm EMPLOYER '

Friends of the firm gather for anniversary reception in August.

FINDING
AND

Presentations have become a way of life for law firms.

CHOOSING s AS they select 280/ of large companies require l 30/ of smaller companies want
LAWYERS new legal that law firms make formal presentations.
¢ Greenfield/Belser itd and counse 5 formal presentations

Market.intelligence
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EsTATE PLANNING CORNER

Life insurance trusts
Part II []Steven T. O’'Hara

The last issue of this column de-
scribed the gift-tax aspects of irre-
vocable life insurance trusts. In brief,
to qualify transfers to an irrevocable
life insurance trust for the gift-tax
annual exclusion, the trust can be
either a Crummey trust or a Section
2503(c) trust.

From atrust-law standpoint, there
are two categories of irrevocable life
insurance trusts. One category is
where the trust is a one-pot trust for
more than one current beneficiary,
such as a trust for the client’s spouse
and descendants. The other category
is where there is one trust instru-
ment, but the trust instrument con-
tains a separate trust for each cur-
rent beneficiary.

An advantage of the one-pot trust
is it more closely approximates the
family treasury; if one beneficiary
‘has a health need, all resources are
available to satisfy that need. With
separate trusts for each beneficiary,
the assets of a trust are generally not
available to anyone but the current
beneficiary of that trust.

rrevocable life insurance trusts serve at

least two important functions. They shel-

ter life insurance proceeds from wealth-
transfer taxes, and they provide a level of
certainty over the ownership of the insur-
ance policy and its proceeds.

Anadvantage ofthe separate-trust
approach is that each trust can be
tailored to qualify for the gift-tax
annual exclusion as a Section 2503(c)
trust or as a Crummey trust. By
contrast, a one-pot trust for more
than one beneficiary can be a
Crummey trust, but not a Section
2503(c) trust. "

It may be the case that the client
does not need to qualify transfers to
the irrevocable life insurance trust
for the gift-tax annual exclusion. The
client may have a practice of making
annual exclusion gifts directly to the
beneficiary or beneficiaries each year.
Here there would be no reason for the
trust or trusts to qualify for the gift-
tax annual exclusion, since the client
already uses the annual exclusion to
shelter direct gifts.

For this writer, it is a happy occa-
sion when an irrevocable life insur-
ance trust can be designed without
Crummey powers or the require-
ments of a Section 2503(c) trust.
Without those tax provisions, the
trust instrument is more straightfor-

Alaska Bar Association

ward and the tax ramifications more
predictable.

Crummey powers, for example,
are cumbersome. Under the
Crummey power, the trustee is re-

quired to notify each applicable ben-

eficiary of his or her right to with-
draw property from the trust. Clients
do not like property to be withdrawn
from a trust on the whim of a benefi-
ciary; but here, with a draft of a
Crummey trust placed before them,
the clients must read how beneficia-
ries can make a withdrawal for any
Or No reason. :

As cumbersome as the Crummey
power is to read and discuss with cli-
ents, this problem is nothing com-
pared to the tax aspects. For example,
what are the income tax conse-
quences if the beneficiary allows the
Crummey power to lapse? The best
that can be said is there is no defini-
tive answer. The trust might be
treated as a separate tax entity or,
by reason of the lapse of the
Crummey power, the beneficiary
might be treated as the owner of the
trust and taxed under the grantor-
trust rules (IRC Sec. 678). A third
possibility is the client who created
the trust might be taxed as the owner
of the trust IRC Sec. 677(a)(3) and
see 678(b)). :

As another example, what are the
gift, estate and generation-skipping
tax consequences to the beneficiary
who allows the Crummey power to
lapse? The answer depends on the
type of Crummey power. Suppose the
trust has $10,000 in assets. Suppose
the Crummey power allows the ben-
eficiary to withdraw the $10,000
within 30 days. After 30 days, the

Late September - December 1999 CLE Calendar

. Program ¥,
Date
| & CLE Credits

' #88 September 24

Program Title

{NV) denotes No Video

Location

Mandatory Ethics: A Basic Program for Centel Hal i

Program

In
Cooperation
With

Section

3.0 CLE Credits New Lawyers in Alaska (NV) Juneau
9 a.m. - 12:15 p.m
#67 September 24 | The Case of the Silent Alarm: An Interactive | Centennial Hall ALPS
3.0 CLE Credits Program Featuring Video Vignettes and Juneau
1:45 - 4:45 p.m. Group Discussion (NV)
#58 September 27 | Wisdom in Sentencing Hotel Captain Cook | Anch. Bar
3.5 CLE Credits Assn. & Anch.
8 a.m. - 12 noon Downtown

Partnership
#73 October 5 Civil Rule 90.3 Update Hotel Captain Cook Family Law
1.75 CLE Credits Anchorage
8:30 -10:30 a.m.
#25 October 8 6th Annual Workers’ Comp Update Hotel Captain Cook Employment
3.75 CLE Credits Anchorage Law
8:30 a.m.-12:30 pm.
#19 October 14 2n Annual Intellectual Property CLE Hotel Captain Cook Intellectual
6.5 CLE Credits - The Legal Side of Doing Business on the Anchorage Property Section
8:30 am. - 5 p.m. | Internet
#04 October 20 12th Annual Alaska Native Law Conference | Hotel Captain Cook Alaska Native
6.0 CLE Credits Anchorage Law Section
8:30 am. - 5 p.m.
#10 November 4 Technology in the Courtroom Part 2 Hotel Captain Cook | US District
3.75 CLE Credits Anchorage Court
8:30 a.m. - 12 noon
#74 November 9 Review of the Alaska Securities Act Hotel Captain Cook Business Law
3.25 CLE Credits | Amendments and Alaska Regulations Anchorage Section
Morning Update
#79 November 18 | Representing Military Members Hotel Captain Cook Fam'ily Law
3.25 CLE Credits Anchorage Section
8:30 a.m. - 12 noon
#12 December 10 | Off the Record - Third Judicial District Hotel Captain Cook | Anchorage Bar
2.0 CLE Credits Anchorage Association
Morning

Crummey power lapses. Here on the
lapse of the Crummey power the ben-
eficiary may be considered to be the
“transferor” of part of the trust for
gift, estate and generation-skipping
tax purposes (See Treas. Reg. Sec.
26.2652-1(a)(5)(Example 5)).

On the other hand, if the
beneficiary’s Crummey power is lim-
ited to the greater of $5,000 or five-
percent of the trust property, then the
beneficiary will generally not be con-
sidered the transferor of any of the
trust property (Id., IRC Sec.
2041(b)(2) and 2514(e)). In other
words, the wealth-transfer tax sys-
tem contains, in effect, a safe harbor
for certain lapses of Crummey pow-
ers (as well as other so-called gen-
eral powers of appointment). If the
amount that can be withdrawn un-
der the Crummey power does not
exceed the greater of $5,000 or five-
percent of the trust property, the
lapse of the Crummey power is gen-
erally not a taxable event for the ben-
eficiary. This rule is the reason why
many Crummey trusts limit the
beneficiary’s Crummey power to
$5,000 per year, for example, even
though the gift-tax annual exclusion
is currently $10,000.

As yet another example of the eso-
teric nature of Crummey powers,
suppose a client funds a one-pot in-
surance trust for his spouse, children
and grandchildren, giving each a
Crummey power. Suppose the client
wants to shelter the future proceeds
of the life insurance (owned by the
trust) from the 55% generation-skip-
ping tax. Can the client at this time
allocate part of his $1,000,000 GST
exemption to the trust as shelter
from the generation-skipping tax?
The answer again depends on the
type of Crummey power.

On this issue the regulations pro-
vide, in general, that the client can
make an effective allocation of his
GST exemption to this type of trust
if his spouse’s Crummey power sat-
isfies two conditions. First, the
spouse’s Crummey power must be
limited to the greater of $5,000 or
five-percent of the trust property.
Second, the spouse’s Crummey power
must last no longer than 60 days af-
ter the transfer to the trust to which
the power relates (Treas. Reg. Sec.
26.2632-1(c)(2)[)(B)).

It may also be important to limit
a grandchild’s Crummey power to the
greater of $5,000 or five-percent of
the trust property. Here the regula-
tions provide in effect that if a client
gives a grandchild (or other skip per-
son) a Crummey power, the lapse of
that Crummey power may result in
a taxable distribution under the gen-
eration-skipping tax (See Treas. Reg.
Séc. 26.2612-1(c)(1) (the final two
sentences therein) and 26.2652-
1(a)(5)(Example 5)). Again, however,
the $5,000 or five-percent safe har-
bor is of assistance. The regulations
appear to confirm that a taxable dis-
tribution does not occur where the
grandchild’s Crummey power, which
lapsed, was limited to the greater of
$5,000 or five-percent of the trust
property (Id.).

When a client calls and asks for
an irrevocable life insurance trust,
there are many varieties to discuss.
Often the client will select a one-pot
Crummey trust but will limit the
Crummey powers to stay within the
$5,000 or five-percent safe harbor
and, if not exercised, to lapse within
30 days.

Copyright 1999 by Steven T. O'Hara. All
rights reserved.
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Bar People

_Ella Anagick, formerly
with the Municipality of An-
chorage Department of Law,
has opened the Law Offices
of Ella Anagick....Bruce L.
Brown, formerly with
Fortier & Mikko, has opened
his own law office in
Anchorage....Dana Burke
is now with Wilkerson &
Associates....Patrick T.
Brown has relocated from
Fairbanks to Washington....

Gregg Brelsford, former
owner of Pacific Law Offices,
has accepted an in-house po-
sition with a software com-
pany in California....John
Cashion, former U.S. Dis-
trict Court Law Clerk, is now
with the P.D.s office in
Bethel....Paul Crowley, for-
merly with Crowley &
Hiemer, has opened Crowley
Law Firm in Anchorage.

Jay Durych, formerly
with Pacific Law Offices, is
now with James B. Wright &
Associates....Vince
DiNapoli has relocated from
Anchorage to Cordo-
va....Lisa Donnelly, for-
merly with Winner & Associ-
ates, is now with Stock &
Moeller....James Forbes
has relocated to Bend, Or-
egon.

Max Garner, formerly
with the D.A’s office in
Palmer, is now with Birch,
Horton, et.al....Nancy Ger-
many, former Law Clerk
with the Alaska District
Court, is now with Sterling
& DeArmond in Wasilla....

Ray Gardner is now Vice
President & General Coun-
sel to Yukon Pacific Corpora-
tion....Carmen Gutierrez
is taking an extended leave
of absence from the practice
of law, and will be spending
the majority of the winter in
a small Mexican town in Baja
California Sur .... Karl
Heimbuch is now with
Koval & Featherly....Linda
Hiemer is now with the Law
Office of Robert Griffin.

Sarah Josephson, for-
merly with the P.D. Agency in
Kodiak, is now with Eide &
Miller in Anchorage
....Gregory King, formerly
with the Municipality of An-
chorage Department of Law,
is now with Arctic Slope
World Services....Megan
Ludwig, former Law Clerk
to the Alaska Court of Ap-
peals, is now with Delaney,
Wiles, et.al....Robert D.
Lewis is relocating from An-
chorage to Nome to join the
firm of Larson, Timbers &
Thomas.... Eugene Murphy
is relocating from Anchorage
to Bend, Oregon.

Kenton Pettit has relo-
cated to Cincinnati,
Ohio....John Stephen
Robinson is now with The
Nosek Law Group....
Kathleen Schaechterle,
formerly Of Counsel to
Dorsey & Whitney, is now
with Birch, Horton,
et.al....Paul Tony has relo-
cated from Valdez to
Fairbanks....The Rev.

Patrick J. Travers has re-
located from Petersburg to
Holy Name Church in
Ketchikan.

Vincent Usera, formerly
with the A.Gs office, is now
a Senior Securities Exam-
iner with the Department of
Commerce & Economic
Development....Kirk
Wickersham is now with
For Sale By Owner, Assis-
tance Program....Karen
Weimer is now with the An-
chorage Municipal Prosecu-
tor's Office....Taylor Win-
ston, formerly with Atkin-
son, Conway & Gagnon, is
now with the D.A’’s office in
Anchorage....James B.
Wright, former Of Counsel
to Ruskin & Molenda, which
is winding up its affairs, has
opened the office of James B.
Wright & Associates....
Lewis Gordon has relo-
cated to Grass Valley, CA.
....After 18 months away
from law, Gina Tabachki is
working in the Human Ser-
vices Section of the Office of
the Attorney General in
Fairbanks. She previously
worked for the Alaska Pub-
lic Defender Agency in
Fairbanks from 1991 - 1997.

What do Frankenstein and Anchorage Lawyers

have in common?

They’re both helping cure muscular dystrophy

The Anchorage Bar
Association is helping to find
a final cure for the forty
muscular diseases which the
Muscular Dystrophy
Association has been
combating for the past half
century. Recent advances in
gene therapy have resulted
in a cure for Duchenne’s
dystrophy in laboratory
animals. Duchenne’s is the
most common form of
muscular dystrophy. This
medical breakthrough has
implications for all of the
dystrophies, including
amyotrophic lateral sclerosis
(Lou Gehrig’s disease).
Human trials began last
month,

At the annual Labor Day
telethon, Michael White, Vice
President of the Anchorage
Bar Association, presented a
$1,000 check, which
represents the Association’s

sponsorship of the Goodwill
Ambassador family’s table at
the upcoming MDA fund-
raising Gala, dubbed
“Frankenstein’s Affair.”
Attorneys Michael and
Vanessa White are co-
chairpersons for this, the
inaugural year for the
Halloween weekend event.

On Saturday, October 30,
200 of Anchorage’s finest will
haunt the halls of the Regal
Alaska Hotel for this, the
kick-off social event for the
holiday season. The black tie,
masked ball, dinner and
auction designed to raise
funds for “Jerry’s kids”
promises a fun-filled evening
of ghostly delights for all who
attend. The third floor of the
Regal will be transformed
into the exclusive hideaway
home of Mr. and Mrs. F. Stein,
your hosts for the evening.
Guests will be wined, dined,

feted with trick-or-treatbags,
and afforded the opportunity
to bid on fabulous items at
the “living” auction. After
dinner, one of Anchorage’s
most ghoulish bands,
comprised mostly of local
legal talent, will rock the
night away in Frankie’s
swank ballroom while guests
vie to acquire that special
treat at his eerily silent
auction.

Don’tworry about driving
home. The Regal is offering
an overnight package for
Frankie’s friends at just $79
per couple. Don’t miss this
opportunity to be partof what
is certain to become an All
Hallow’s Eve tradition! Help
make Frankenstein’s Affair
come to life. Seating is
limited. Contact Michael
White (276-1592) or Vanessa
White (278-2386) for your
reservations now.

Help Light the Way . ..

For many of the million-plus Americans who live with
progressive neuromuscular diseases, tomorrow means
increasing disability and a shortened life span. But
thanks to MDA research — which has yielded more
than two dozen major breakthroughs in less than a
decade — their future looks brighter than ever.

Your clients can help light the way by remembering
MDA in their estate planning. For information on gifts

Planned Giving.

People beip MDA . . . because MDA belps people.

or bequests to MDA, contact David Schaeffer, director of

Muscular Dystrophy Association
3300 East Sunrise Drive
Tucson, AZ 85718-3208

MDA

1-800-572-1717
FAX 602-529-5300

Nan Thompson named chair of

new Regulatory Commission

Anchorage Attorney G. Nanette Thompson has been
named chair of the new Regulatory Commission of Alaska
(RCA), by Gov. Tony Knowles. The commission replaced
the Alaska Public Utilities Commission (APUC), which
sunsetted earlier this year. Other members of the com-
mission nominated Thompson, who has been serving as
acting chair since the commission was formed in July,
for the governor’s appointment as chair.

Paul Crowley opens law firm in

Anchorage

Paul C. Crowley has recently formed Crowley Law
Firm LLC, a sole practice. Mr. Crowley received his J.D.
from the University of Washington School of Law (with
. Honors and Order of the Coif) and
clerked for the Hon. Richard B. Sand-
ers at the Washington Supreme Court.

Mr. Crowley was admitted to the
Alaska and Washington Bars in 1996.
He began practicing law as an associ-
ated at Davis Wright Tremaine LLP in
1966, and in 1998 founded Crowley &
Hiemer LLC.

Prior to entering the legal pro-
fession, Mr. Crowley received his M.S. in Maritime Man-
agement from Maine Maritime Academy and was an
active merchant marine officer. He holds a USCG license
as Master and First Class Pilot. Mr. Crowley previously
owned several commercial fishing and small passenger
vessels. He has also been active in real estate for 25 years
as a broker, developer, and landlord.

Although Mr. Crowley is developing a maritime and
fisheries focus, he conducts a broad general practice, in-
cluding personal injury, bankruptcy, business law, family
law, social security disability, and civil litigation. Crowley
Law Firm has offices at 500 L Street, Suite 503 in An-
chorage, 272-0980.

Katie Hurley appointed to Alaska
Judicial Council

A former State Representative and participant in
Alaska’s Constitutional Convention, Katie Hurley of
Wasilla was appointed to the Alaska Judicial Council.
Hurley will fill a four-year term set aside for a member
of the public and was appointed by the governor in Au-
gust.

Born and raised in Juneau, Hurley, 78, attended col-
lege in Portland, Oregon, and returned to work for Alaska
territorial Gov. Ernest Greuning, including eight years
as his executive secretary. In 1955 and 56, she served as
chief clerk for Alaska’s Constitutional Convention and
also served as secretary to the territorial and State Sen-
ate.

Hurley moved to the Matanuska Valley in 1960 to
work in the private sector, but remained active in public
life with appointments to the State Board of Education,
Board of Vocational Education and the State Manpower
Planning Council, among others. She served as Kxecu-
tive Director of the Alaska Commission on the Status of
Women and as a member of the State Commission for
Human Rights. In 1984, Hurley was elected to repre-
sent Wasilla in the State House and served one term.

Paul C. Crowley
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1-800-398-7363
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MedicalLitigation
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 SOFTWARE

HOTLINK

THE DESKTD

A sampling of Touch N’ Go's revie

New product launched

Continued from page 1

pay long distance telephone charges.
With the web, many users can obtain
information at the same time.” So he
called the court, learned there were
no plans to put cases on the web, and
decided to do it, himself.

“By May of '95, we said ‘whoa,”
this is getting to be a long list,” said
Gottstein. Mike McCabe, an Alaskan
computer science major at Princeton,
interned for Gottstein that summer
and wrote the code that enabled the
site to explode. “McCabe was amaz-
ing,” said Gottstein. He implemented
the program that indexed all the ap-
pellate and Supreme Court cases by
word and subject (from Lawyer Sup-
port Services in Fairbanks). “No other
state does this as well,” said
Gottstein. Next, the team attacked
state statutes and regulations, which
at the time were published on CD-
ROM. “The state had no intention of
putting them on the web, either,” said
Gottstein. “So Mike wrote a program
to mash 40 megabytes of text files
into 33,000 web pages.” These pages
are each “hard-coded” in HTML,,
which means that each can be re-
trieved by Internet search engines.
That functionality may also be
unique for legal sites on the web.
Then court rules were added. (And
McCabe went on to work for
Netscape).

The statutes and regulations can
now also be found on the State of
Alaska’s website, but they’re removed
when published by West and have no
search functionality.

While it is true that all the infor-
mation Gottstein posts is available
through subscriber-based sources
such as West, Lexis, and Michie, the
Alaska Legal Resource Center site
provides them at no charge. Statutes
are updated annually the site. Regu-
lations and court rules are updated
quarterly. Cases are posted immedi-
ately (the Pacific Reporter waits 90
days, and the court system removes
non-current posted cases from its
site).

Why does Gottstein put such fo-
cus and effort into a project of such
magnitude? “I personally feel that
this kind of basic legal material
should be available at no charge—if
‘ignorance of the law’ is not a defense,
people ought to be able to easily learn
what the law is,” he says. “The idea of
the site was not to make money, but
we’ve always had a goal of having the
site support itself with advertising.”

Advertising, indeed. There’s that
on the website, as well (although one
wonders why lawyers have not

pounced on this opportunity in far
greater numbers). Family practice
attorney Steve Pradell has capital-
ized on Gottstein’s site; Pradell’s law
office sponsors every page in the Title
25 chapter of the Alaska Statutes, for
a mere $25 per month. Bar Rag col-
umnist and bankruptcy attorney Tom
Yerbich maintains the bankruptcy
area in the federal law section on the
website, and advertises on it, as well.
GeoNorth’s Ingens public informa-
tion data product is another example
of services advertised on the site. For
as little as $10 per month, attorneys
may list themselves on the site, with
a link to their own website. (If they
don’t have one, Gottstein’s staff can
build it, and store their web page, as
well.) Most page sponsorships on the
site are $25 per month, with the more
popularly-browsed pages, such as
Supreme Court opinions at $50.

The site’s exposure is remark-
able, considering Alaska’s “remote”
status among the states. User ses-
sions range from 2,000 to 3,000 per
day, with 10,000 to 12,000 page views
daily. That’s in addition to the popu-
lar AlaskaCam site Gottstein
added—a live photo of 4* Avenue,
updated every minute, aimed at the
old federal building and 4" Avenue
Theater from Gottstein’s roof. That
page logs 3,000 viewers—and often
more—each day of the year. Stores
and services in the law office’s neigh-
borhood also advertise on the site,
which has grown to an AlaskaCam
Mall. And a good number of non-
profit organizations, such as Alaska
Junior Theater and the Alaska High-
Tech Business Council also are
housed at no charge on Gottstein’s
web server

The growing information-tech-
nology activity in Gottstein’s build-
ing may take a lot of his time, but he
still is active in the practice of law.
“‘I'm taking select matters that are
interesting to me, and serving my
existing clients,” he said. And for the
matters he handles, Gottstein doesn’t
have to go far for research.

Forensic Document
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ProboucTt REVIEW

OFFICE LOGIC

I've used the DOS-based Futurus office automation program suite
for many years and always found it to be straightforward, Practical
and useful. Office Logic is an outgrowth of DOS-era Futurus. It's
written by the original developers and can convert and use all of
your old Futurus data. You can reach Office Logic at 1-800-LAN-
ACES or at www.lan-aces.com. Office Logic can be a very usable and
inexpensive alternative to more elaborate case management pro-
grams and is definitely worth a look.

Office Logic includes several very useful functions, some of which
are either not included in competing programs or are not very easy
to use. The primary functions included in the 32 Windows version
are:
¢ Personal and group calendars with E-mail notification and alarms.
¢ Good E-mail program that handles LAN and wide area network
E-mail quite easily and that can be configured to send and receive
Internet E-mail as well using a local dial up modem or network
based E-mail. However, the Internet address book functions are
weaker than the directory of local users.
¢ Phone message function.

e Global and personal flat file and relational databases that are
simple to set up and easy to use. I can set up a basic but useful flat
file database in about 30 seconds.

e An in and out board that’s a useful way to know where everyone

is and when they’ll return. Another good Windows in and out board.- -

program is Touch ‘n Go from Touch ‘n Go Systems in Anchorage
(www.touchngo.com).

e Global and personal free form text notepads that are a useful
way to keep notes about specific cases and immediately accessible
to everyone on the network. You can encrypt databases and notepads
if desired.

* A good to-do list.

The DOS program versions include some additional functions in-
cluding a nice file manager, a modem dial up terminal screen, and a
numerical calculator. I'd like to see these features included in future
32-bit Windows versions.

Office Logic sells optional remote user versions that include the
same features as the basic system described above but that also
includes a secure proprietary host program and remote modem com-
munications capabilities.

I have mixed thoughts about Office Logic's remote user programs.
Prior versions handled a limited number of functions, mostly Email
forwarding and calendar synchronization, easily and without any
difficulties. Current remote user client software works very well and
include many more remote user functions such as database and
notepad update and synchronization. Unfortunately, the necessary
office host computer programs sometimes exhibited flaky behavior,
not always making reliable modem connections and sometimes
failing to reliably update data files.

At this point, the DOS host program seems to be somewhat more
reliable. Both the DOS and Windows 95 host programs can run in
the background concurrently with other application programs. How-
ever, I prefer to use a somewhat slower old computer as a dedicated
Office Logic dial up host computer because I believe that a dedi-
cated dial up host is more stable and reliable and it’s a good use for
older Pentium systems that might be too slow for day to day use.
Slow speed not a real problem for a dial up host computer because
slow modem speed is the basic bottleneck.

The basic Office Logic disks include both DOS and Windows 95/
98 program versions. You can mix and match DOS and Windows 95/
98/NT users as needed, a real advantage in offices where you're
gradually converting to 32-bit Windows. Office Logic is a compact,
well written and fast program. It’s extremely stable, no small virtue
these days. In fact, after several months’ use, I could not trace any
system crash to Office Logic and cannot recall any time when the
program failed to work properly. The Windows interface is very clean
and straightforward; there’s no printed manual and none is needed.
I was able to teach clerical staff how to use this program in about 10
minutes.

Installation on a NetWare 4.11 network was very straightforward.
I did experience an initial problem recognizing all of the prior users
that I traced that back to a corrupted user data file that had been
damaged prior to upgrading to the 32-bit Windows version. The best
fix was to simply delete all users and reinstall each of them indi-
vidually, setting the passwords and personal data directory paths
as before.

— Joseph Kashi

Decision: When is an
upgrade a bad choice?

By JoserH KasHi

cussed when hardware upgrades

make economic sense and when to
avoid throwing away money need-
lessly. I've just had a dose of my own
medicine.

I recently obtained a review copy
of Dragon Naturally Speaking De-
luxe Legal Suite version 3.52. In-
stalling this upscale version of
Dragon’s voice dictation within
WordPerfect 8 Legal Suite makes a
Iot of sense. The natural speech rec-
ognition used by Dragon now works
very well, showing substantially im-
proved performance, ease of use and
accuracy compared to software avail-
able only a year ago. This makes
voice recognition and dictation soft-
ware finally usable for day to daylaw
office production without the usual
gritting of teeth. There’s only one
catch: you need the fastest possible
computer along with the best avail-
able sound card and microphone. If
you don’t use high-end sound cards
and microphones, then the incoming
sound waves are not correctly formed
digitally, making it harder for the
computer to correctly distinguish
them.

Voice dictation demands more
from a computer than almost any
other routine law office task, putting
a premium upon cutting-edge perfor-
mance. With that in mind, I set out
to upgrade my own office desktop
computer to the maximum extent
that I could readily afford.

Although the recently introduced
AMD 650 Mhz Athlon (K-7) CPU pro-
vides about 50% more real world per-
formance than I could achieve here,
this next generation technology is in
its infancy, too expensive, too hard to
find, and too immature to be imme-
diately practicable. Still, the Athlon
may well be the high-end CPU of
choice within 6-9 months, particu-
larly when faster SDRAM memory
becomes available. AMD’s Athlon can
run appropriate SDRAM memory at
up to 200 Mhz, 50% faster than
Intel’s recently announced 133 Mhz
standard. Any additional memory
speed translates into faster real
world performance. With voice recog-
nition, any improvement at all makes
a difference. The upgraded computer
that I discuss below is ALMOST fast
enough to keep up with my normal
fast dictation pace.

In a recent Bar Rag column, I dis-

WHY 1 UPGRADED

I initially decided to upgrade my
own office computer partly in order
to test how different hardware would
affect real world performance. Was I
surprised! Much of the upgraded
hardware caused major system prob-
lems, even crashes, and resulted in
little or no performance gain. I used
the highly regarded Ziff-Davis Labs
Winstone 99 high end benchmark
series, with Windows NT 4.0, Service
Pack 4. These benchmarks include
tests of the digital signal processing
that’s crucial to voice recognition and
thus provided the best indicator of
voice recognition capabilities.

PERFORMANCE CHANGES
My base system was a 200 Mhz
AMD K6 with 128 MB of 66 MHz
SDRAM, 128 bit STB video card,
Adaptec 2940UW Ultra Wide SCSI
hard disk controller and 2 gigabyte

IBM 5400 rpm Ultra Wide SCST hard
disk. My overall performance
benchmarked at 10.6. This computer
is generally comparable to many one
to two year old systems.

Moving up to the a 300 MHz K6-2
with 128 MB of much faster 100 MHz
SDRAM, 128 bit Hercules Termina-
tor AGP video card, Adaptec 2940UW
SCSI controller and a high end 7200
rpm IBM 4.5 gigabyte Ultra2Wide
SCSI hard disk benchmarked at 16.8,
a respectable 55% improvement
mostly attributable to a CPU and
SDRAM that are both 50% faster.

This is already a fairly well-opti-
mized computer, with lots of fast
PC100 SDRAM, a good AGP video
card and a near cutting-edge SCSI
hard disk subsystem. Making any
changes from that point would show
how much extra performance we
might gain from that last little bit of
tweaking and upgrading.

Overall, getting that last bit of
extra computer performance is like
the old 80-20 rule: the first 80%
comes easily and inexpensively but
the last 20% is often not worth the
cost or hassle. I used the 300 MHz
system as my experimental testbed,
making incremental changes to it.

The 7200 rpm hard disk probably
helped somewhat, although [ initially
used it with a backward compatible
Adaptec 2940UW Ultra Wide SCSI
hard disk controller. UltraWide SCSI
has a maximum electronic through-
put of 40 MB per second, a rate that’s
far faster than the hard drive can me-
chanically read or write data. Ultra2
SCSI has a maximum electronic 80
MB per second throughput that’s
theoretically twice as fast.

RAM change

My first change was to increase
NTs SDRAM memory from 128MB
to 256 MB. This resulted in absolutely
no performance improvement, even
with the very demanding high-end
benchmarks. Thus, 128 MB SDRAM
seems to be the right amount for any
Windows 95/98/NT desktop com-
puter and adding more SDRAM is
essentially wasted money except for
network file servers, which almost
always do better and better as you
add more fast SDRAM.

Controller change

My next change substituted a very
expensive new Adaptec 2940U2W
Ultra2Wide SCSI controller for the
older 2940UW. I expected that this
newer card would be backward com-
patible like almost all previous
Adaptec cards and would probably be
faster because it uses a newer, more
efficient SCSI processor. Absolutely
wrong!

The U2W cards are not at all com-
patible with older NT driver software
and all of Adaptec’s proposed
workarounds for NT not only failed
but caused my computer to crash on
every bootup. Finally, I had to totally
reinstall and reconfigure NT 4.0 from
scratch with the 2940U2W software.
This took about 10 working hours.
When I benchmarked the same com-
puter, substituting only the
2940U2W controller, there was abso-
lutely no performance improvement!

My first conclusion: a higher rpm
hard disk helps somewhat but
UltraWide SCSI and UDMA IDE
hard disk controllers provide more
electronic performance than even a
new 7200 rpm hard disk can me-
chanically feed. There’s no benefit for

Continued on page 23
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Decision: When is an
upgrade a bad choice?

Continued from page 22

the average user to upgrading to
Ultra2Wide SCSI even though it’s
electronically the fastest hard disk in-
terface on the market.

NOW THE VIDEO CARD

Once I finally got the U2W hard
disk controller working reliably, I
tried to change the video card. Her-
cules makes a perfectly nice 8 MB
AGP video card that generally in-
stalls easily and runs reliably but my
hardware distributor recommended
a German made

ing the system board’s memory speed
from 66.6 -MHz to 83 MHz worked
reliably with a 400 MHz Celeron, was
easily accomplished by flipping a few
dip switches on the system board in
accordance with diagrams in the
manual, and resulted in our test bed
computer running our $100 Celeron
at a true 500 MHz with faster
memory access as a bonus. At that
speed, our system benchmarked at
24.9, a 15% improvement compared
to the same computer running at 400

Mhz and 66.6 MHz memory.
Note that the clock speed of a 500
MHz CPU is 25%

ELSA Erazer Vic- faster than the 400
tory LT AGP card as COMPARING OUR TWO-YEAR- MHz processor but
particularly good for B that overall perfor-
Windows NT. Unfor- s e mance only im-
tunately, this card SYSTEM WITH THE CELERON proves by 15%.
turned out to have a RUNNING AT 500 MHZ That’s due to the
known incompat- : limitations inher-
ibility with the VIA PERFORMANCE WAS ABOUT ent in high CPU
system board chip 140% BETTER clock multipliers

sets that are about

where the proces-

the only option for

AMD users. The ELSA card simply
wouldn’t install at all on any NT com-
puter, even when I got the newest NT
drivers from ELSA’s web site. Back
to the Hercules card, which at least
had worked reliably on the AMD sys-
tem.

NEXT, THE SYSTEM BOARD

I then switched system boards to
an Intel 400 MHz Celeron using
Intel’s high performance Slot 1 archi-
tecture and Gigabyte’s newest 440BX
chipset system board. At 400 MHz,
this system benchmarked at 21.6
with the Hercules AGP video card, a
useful 28% improvement. Unfortu-
nately, the Hercules card proved to
be unreliable with the Celeron and
this system board, frequently result-
ing in a black screen at various reso-
lutions and occasional total system
crashes. I had to substitute an ATI
Rage 3D AGP card, which slightly re-
duced my high-end benchmarks to
21.4, suggesting that the Hercules
AGP card has better display speed
for the high end benchmarks, whose
3D rendering tests make a lot of de-
mands upon the video subsystem.
Still, substituting the ATI card re-
sulted in a slower NT computer that
doesn’t crash once I installed ATT’s
newest video driver software.
Another tweak

Finally, I over-clocked the 400 MHz
Intel Celeron to 500 MHz by chang-
ing system board jumpers. Celerons
reputedly can be run faster than the
rated clock speed, unlike all other
current processors, and perform bet-
ter because of their full speed inter-
nal L.1 cache. The 400 MHz Celeron’s
clock multiplier is essentially fixed
at six times the speed of the memory
bus. Because the Celeron expects to
use 66.6 MHz SDRAM, multiplying
the clock speed by 6X results in the
400 MHz CPU speed. However, if you
use 100 MHz SDRAM memory, which
is not only faster and more reliable
but now cheaper than old 66 MHz
memory, you may be able to increase
your system’s performance some-
what without sacrificing any stabil-
ity at all.

Because of unnecessary limita-
tions built into the lower priced
Celeron, it can’t handle memory run-
ning at the full 100 MHz speed like
the more expensive Pentium II/III or
the less expensive AMD K6 proces-
sors. However, I did find that chang-

sor runs at very
high speed but is often starved for
data from the slower SDRAM
memory, resulting in wasted CPU
cycles.

If you try to boost the speed of a
Celeron, then cooling the CPU will
be crucial to both reliability and sta-
bility. Be sure that you use a very
good CPU fan monitored by the sys-
tem board and set the BIOS’s CPU
high temperature shutdown feature
to not more than 65 degrees Celsius.
The bottom line

Comparing our two-year-old, low-
end 200 MHz K6 system with the
Celeron running at 500 MHz, perfor-
mance was about 140% better, an
obvious and useful improvement.
However, the 500 MHz Celeron sys-
tem, with all reasonable performance
enhancements (and about $1,000
worth of parts), was only about 50%
faster than the 300 MHz AMD K6-2
system with the older Ultra Wide
SCSI hard disk controller and basic
Hercules AGP video card. That extra
50% was expensive, both financially
and in terms of wasted time.

What makes the most sense? Gen-
erally, there’s little benefit to upgrad-
ing the hardware in a year-old com-
puter. By the time that a system is
two years old, everything is probably
out of date and complete system re-
placement makes the most sense in
this era of fast $1,000 computers.

AMD processors, especially the
new K6-3, which combines the
Celeron’s full speed internal cache
with the Pentium II/III’s 100 MHz
memory bus, easily equals or exceeds
the performance of Intel’s offerings
at a lower price. My older AMD sys-
tem, in fact, initially proved to be
more stable than the Celeron-based
system, even when we used compa-
rable system boards, SCSI control-
lers and video cards from the same
manufacturers.

Conclusion: I recommend the fast-
est affordable AMD K6-3 system if
youre planning upon purchasing a
new computer system in the immedi-
ate future. However, if you intend to
use voice dictation on a daily basis
and can afford to wait six to nine

months, then an AMD K-7 system. %

with the fastest available memory
and the best possible sound card and
microphone will ease your days and
help you stop gritting your teeth as
you talk to your computer.

Probuct REVIEW

I've previously complained about Windows utility program suites,
none of which were entirely satisfactory and none of which worked
with Windows NT. That situation has changed for the better.

FIX-IT UTILITIES99

Mijenix’s Fix-It Utilities 99, much awaited since its November
1998 Comdex win, finally hit retail shelves in May. Fix-It Utilities
99 is, in my opinion, at least as good as Norton Utilities and possi-
bly better. Every diagnostic and repair function is well integrated
into a single easy to use package that suffered from relatively few
deficiencies. Although the first shipping version sometimes encoun-
tered non-critical application errors that did not crash Windows,
Mijenix offers every user, registered or not, the ability to easily and
quickly update your software to the latest version through special
Internet software.

Fix-It Utilities99 is, to my knowledge, the only utilities package
to repair Windows NT 4.0 registry and disk problems and to easily
edit troublesome NT configuration and menu problems.

One feature that I liked about Fix-It Utilities 99 was that it com-
pletely installed and set itself up without automatically adding any
number of potentially troublesome applications to the startup menu.
Many other competing utilities install by default a number of sub-
routines that run at startup; that can occasionally cause unpredict-

_ able results that are hard to repair. Fix-It does, however, include a

scheduling program that optionally runs periodic unattended diag-
nosis and computer maintenance.

Here are some of the features that I liked in Fix-It Utilities 99:
¢ Extensive Windows 95/98/NT registry and hard disk repair, clean
up, editing and optimization.

* Easy, automatic Internet-based utility program update.

* Good included anti-virus program with free updates for one year.
* Workable Windows 95/98 crash protection although, realistically,
Windows 95/98 is going to bomb from time to time.

Complete hard disk defragmentation, although we found that
Windows NT’s NTFS file system fragments easily but defragments
slowly, a problem probably not attributable to Fix-It. I've encoun-
tered the same problem using other NT defragmentation programs,
® Year 2000 system compliance checking and partial correction.
¢ Good hardware diagnostics.
® System resource usage monitoring.
¢ Apparently very reliable technology (although the file undelete
application did seem to crash harmlessly in our Windows NT envi-
ronment).
¢ Excellent PowerDesk file management and zip/unzip utility, sub-
stantially better than Windows’s own Explorer.

The only significant feature missing from Fix-It utilities is the
ability to scan the Windows operating system and common applica-
tion programs to determine whether you have the latest and/or most
compatible DLL software modules. Mixed up DLL modules are not
too big a problem with Windows NT but can easily cause massive
system instability with Windows 95 and Windows 98. CyberMedia’s
First-Aid and Oil Change utility programs address that need.

However, before you install and run ANY Windows utility pro-
gram, I strongly suggest that you first install the latest Windows
service pack. These include Service Pack 1 for Windows 95 and Ser-
vice Pack 4 or 5 for Windows NT. We haven’t seen a Windows 98
service pack yet but one should be available any day. In our experi-
ence, the initial release of any Microsoft service pack has some ini-
tial problems. Accordingly, we recommend that you wait a month or
two before obtaining the latest service pack, so that any bugs can be
exterminated.

MONITORS

More Is Only Sometimes More.

If you're doing any imaging, then you’ll prob-
ably want to easily read what you've saved. In
that case, bigger monitors become clearly nec-
essary. Seventeen-inch monitors, once a rela-
tively expensive luxury, are now rapidly be-
coming the office standard. Good qual-
ity monitors from second-tier manufac- #
turers now typically sell for about $210 retail at a mass discounter
like Costco. You might want to spend a little more, though, and pur-
chase a top-end brand like NEC or Viewsonic. For example, I re-
cently purchased Phillips 107S and KDS 17 monitors, both of which
seemed bright and sharp, but both of which have started to flicker
and otherwise act as though the power supply or CRT is beginning
to fail. On the other hand, I purchased several Princeton Graphics
17 monitors at Costco for $199 each. These monitors, made by repu-
table second tier manufacturer Mag, exhibit excellent image qual-
ity and have proven reliable. I also purchased a $359 19" Sylvania
F91 monitor from Costco for my own desk. The first monitor had
some non-linear image problems but it’s replacement has been rea-
sonably satisfactory but not spectacular: there’s still some
uncorrectable image bowing and color fringing. On the other hand,
where else can you get a usable 19" 1600 X 1280 color monitor for
$3597 I decided to live with the Sylvania’s minor imperfections but
I would have purchased Viewsonic’s new 19 inch Viewsonic E790 if
I lived in a state served by inexpensive UPS ground shipping. At a
cost of about $475, the Viewsonic E790 is one of the best monitors
around and worth the price. It will outlast two or three computer
systems.

— Joseph Kashi
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Rule changes effective April 15, 2000

THE ALASKA SUPREME COURT ADOPTED FIVE RULE AMENDMENTS RELATING TO THE PRACTICE OF LAW IN A SERIES OF
ORDERS SEPT. 2, 1999. THE ORDERS ARE PRINTED HERE IN THEIR ENTIRETY.

IN THE SUPREME COURT OF THE STATE
OF ALASKA
ORDER NO. 1365

Amending Alaska Bar Rule 9(a) concerning the
license to practice law in Alaska.

IT IS ORDERED that Alaska Bar Rule 9(a) is
amended to read as follows:

(a) License. The license to practice law in
Alaska is a continuing proclamation by the
supreme court of the State of Alaska (herein-
after the “Court”) that the holder is fit to be
entrusted with professional and judicial mat-
ters and to aid in the administration of justice
as an attorney and counselor, and to act as an
officer of the courts. As a condition of the privi-
lege to practice law, it is the duty of every mem-
ber of the Bar of this State to act at all times
in conformity with the standards imposed upon
members of the Alaska Bar Association (here-
inafter the “Bar”). These standards include, but
are not limited to, the Rules of Professional
Conduct and the Code of Judicial Conduct that
have been or may hereafter be adopted or rec-
-ognized by the Court, and Ethics Opinions that
have been or may hereafter be adopted by the
Board of Governors of the Bar.

EFFECTIVE DATE: April 15, 2000

IN THE SUPREME COURT OF THE STATE
OF ALASKA
ORDER NO. 1370

Amending Alaska Rule of Professional Conduct
1.4 concerning communication.

IT IS ORDERED that Alaska Rule of Professional
Conduct 1.4 is amended to read as follows:

Rule 1.4 Communication.

* ¥ % k¥

(c) A lawyer shall inform an existing client
in writing if the lawyer does not have malprac-
tice insurance of at least $100,000 per claim
and $300,000 annual aggregate and shall in-
form the client in writing at any time the
lawyer’s malpractice insurance drops below
these amounts or the lawyer’s malpractice in-
surance is terminated. A lawyer shall maintain
a record of these disclosures for six years from
the termination of the client’s representation.

ALASKA COMMENT

Subsection (c) does not apply to lawyers in
government practice or lawyers employed as
in-house counsel.

Lawyers may use the following language in
making the disclosures required by this rule:

(1) no insurance: “Alaska Rule of Professional
Conduct 1.4(c) requires that you, as the client,
be informed in writing if a lawyer does not have
malpractice insurance of at least $100,000 per
claim and $300,000 annual aggregate and if,
at any time, a lawyer’s malpractice insurance
drops below these amounts or a lawyer’s mal-
practice insurance coverage is terminated. You
are therefore advised that (name of attorney
or firm) does not have malpractice insurance
coverage of at least $100,000 per claim and
$300,000 annual aggregate.”

(2) insurance below amounts: “Alaska Rule
of Professional Conduct 1.4(c) requires that
you, as the client, be informed in writing if a
lawyer does not have malpractice insurance of
atleast$100,000 per claim and $300,000 annual
aggregate and if, at any time, a lawyer’s
malpractice insurance drops below these
amounts or a lawyer’s malpractice insurance
coverage is terminated. You are therefore
advised that (name of attorney or firm)s
malpractice insurance has dropped below at
least $100,000 per claim and $300,000 annual

aggregate.”

(3) insurance terminated: “Alaska Rule of
Professional Conduct 1.4(c) requires that you,
as the client, be informed in writing if a lawyer
does not have malpractice insurance of at least
$100,000 per claim and $300,000 annual ag-
gregate and if, at any time, a lawyer’s malprac-
tice insurance drops below these amounts or a
lawyer’s malpractice insurance coverage is ter-
minated. You are therefore advised that (name
of attorney or firm)’s malpractice insurance has
been terminated.”

COMMENT
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EFFECTIVE DATE: April 15, 2000

IN THE SUPREME COURT OF THE STATE
OF-ALASKA
ORDER NO. 1371

Amending Alaska Rule of Professional Conduct
5.4(a) concerning the sharing of legal fees with a
nonlawyer.

IT IS ORDERED that paragraph (a) of Alaska
Rule of Professional Conduct 5.4 is amended to
read as follows:

(a) A lawyer or law firm shall not shai'e le-
gal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the
lawyer’s firm, partner, or associate may provide
for the payment of money, over a reasonable
period of time after the lawyer’s death, to the
lawyer’s estate or to one or more specified per-
sons;

(2) a lawyer who purchases the practice of a
lawyer who is deceased, disabled, or whose
whereabouts are unknown may, pursuant to the
provisions of Rule 1.17, pay to the estate or
other representative of that lawyer the agreed-
upon purchase price; and

(3) a lawyer or law firm may include non-
lawyer employees in a compensation or retire-
ment plan, even though the plan is based in
whole or in part on a profit-sharing arrange-
ment.

EFFECTIVE DATE: April 15, 2000

IN THE SUPREME COURT OF THE STATE
OF ALASKA
ORDER NO. 1372

Amending Alaska Bar Rule 34(h) concerning
complex arbitration.

ITISORDERED paragraph (h) of Alaska Bar Rule
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34 is amended to read as follows:
(h) Complex Arbitration.

(1DUpon recommendation by bar counsel or
a panel chair, the executive committee may de-
termine that a dispute constitutes a complex
arbitration based on any of the following fac-
tors:

(A) complex legal or factual issues are pre-
sented;

(B) the hearing is reasonably expected to or
does exceed eight (8) hours; or

(C) the amount in dispute exceeds
$50,000.00.

Such determination may be made at any
time after the filing of a petition but before the
hearing on the merits of the petition begins,
unless the parties otherwise agree.

(2) When a case is determined to be com-
plex, the executive committee may require pay-
ment by one or both parties for reasonable costs
of administration and arbitration.

EFFECTIVE DATE: April 15, 2000

IN THE SUPREME COURT OF THE STATE
OF ALASKA
ORDER NO. 1373

Amending Alaska Bar Rule 40(t) and (u) concern-
ing judicial review of fee arbitration awards.

IT IS ORDERED:

1.Paragraph (t) of Alaska Bar Rule 40 is
amended to read as follows:

(t) Confirmation of an Award. Upon ap-
plication of a party, and in accordance with the
provisions of AS 09.43.110 and AS 09.43.140,
the court will confirm an award, reducing it to
a judgment, unless within ninety days either
party seeks through the court to vacate, modify
or correct the award in accordance with the
provisions of AS 09.43.120 through 140.

2.Paragraph (u) of Alaska Bar Rule 40 is
amended to read as follows:

(u) Appeal. Should a party appeal the
decision of the court concerning an arbitration
award under the provisions of AS 09.43.160, the
party must serve a copy of the notice of appeal
upon bar counsel. If a matter on appeal is re-
manded to the arbitrator or panel, a decision on
remand will be issued within thirty (30) days af-
ter remand or further hearing.

EFFECTIVE DATE: Apnl 15, 2000

For the Latest Information on...

Health Care Decision Making

Medicare
Medicaid
Living Trusts

Long-Term Care Insurance
Guardianship and Conservatorship

Age Discrimination
Estate Planning and Probate
o and more!

Contact NAELA at:

1604 N. Country Club Road. Tucson. AZ 85716-3102;
520/881-4005 e Fax: 520/325-7925;

e-mail: info@naela.org.

Visit the NAELA website at: hitp://\www.naela.org.
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