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Clinton talks tobacco,
health & quns at ATLA

By JoE SoNNEMAN

magine a ceiling tile one foot

square, and then imagine a la-

cuna or re-cessed part of the
ceiling which is 25 squares wide
by 20 squares deep, with a long-
ish, oblong chandelier about 15'x
10" in the center of the lacuna.
Now imagine a ballroom six chan-
deliers wide by 4 deep, with 10'
ceiling spaces between each la-
cuna and you have aroom roughly
210 feet wide by 100 feet deep,
filled with about 2000 chairs, 95%
of them occupied by ATLA (American Trial Lawyers
Association) convention delegates and exhibitors, who—
sans signs—had to go past metal detectors and sniffer
dogs to get in.

That was the Hyatt Regency scene in June, as for
the first time, a U.S. President addressed a full ATLA
convention. What sounded like a live band played “Hail
to the Chief,” and everyone stood and applauded as
President William Jefferson Clinton walked onstage
with the ATLA President, who offered a short introduc-
tion—mostly explaining how the United States had
improved since 1992—followed by another round of
applause, not quite unanimous, for Clinton, the man
from Hope with a message of hope.

“Shame on you for your perjury!,” a lone voice
shouted out, to a chorus of ‘boos’ for the shouter.

“l knew there was one bad lawyer here,” Clinton
joked, adding that he was glad it was not all of them.

“We love you, Mr. President,”
another lone speaker said.

President
Clinton

Related

Clinton said he was proud of

ATLA for standing up for the right of

report, injured Americans since 1946—the
page 24 year of Clinton’s birth—long before

—————————— Congress—sometimes under pres-
sure from years of lawsuits—passed laws creating
citizen rights.

The President spoke of the need for reasonable
access to courts and the comparable need for Congress
to help. He particularly noted tobacco legislation, gun
safety laws, and the need to keep the civil justice
system working. “An ounce of preventive law is worth
a pound of corrective law suits,” he said.

“The Supreme Court says Congress must act to give
the FDA regulatory authority over tobacco,” Clinton
said, adding that he hoped “Congress can break their
addiction to the tobacco lobby.”

America is not safe enough, he added, calling for the
licensing of gun owners just as we now license automo-
bile drivers, but he said that so far there was no action
on this in Congress. He spoke about the government’s
agreement with Smith & Wesson, but said the gun
lobby is working to destroy both Smith & Wesson and
that lone gun manufacturer’s agreement with the gov-
ernment.

“Thope we’ll see a change in attitude,” the President
said, adding “I hope the American people can make
their attitude clear in November.”

Clinton reported a person whose HMO refused per-
mission to go to the nearest emergency room, because
the person—unconscious at the time—hadn’t called for
permission first. “A Patient Bill of Rights is not a
partisan issue,” he said, “it is a special interest issue,”
because 70% of all Americans want it. The bill passed
in the House, he reported but failed in the Senate, 49-
50.

Clinton said with one more vote, Vice President Al
Gore would have broken the tie by voting to pass the

Continued on page 24

BATCHING IT WHILE FAMILY’S AWRY

—PAGES 22-23

Judicial Council recommends
retention of judges on the ballot

e Judicial Council has
voted unanimously to

recommend thatthe vot-

‘ers vote yes to retain the

judges who will be on the
ballot this November. The
recommendations follow a
comprehensive evaluation in
which almost 10,000 Alas-
kans were surveyed on judi-
cial performance (with almost
5,000 returned surveys).

The Council has made lit-
erally hundreds of pages of
evaluation material available
to the public online at its
Internet site: www.ajc.state.
ak.us. The amount of infor-
mationis unprecedented and
unmatched anywhere. It in-
cludes:

¢ Official Election Pam-
phlet Page

¢ Election Pamphlet page
submitted by Judge

e Attorney Survey Re-
sults

¢ Peace and Probation

Officer Survey Results

¢ Social Worker, GAL,

CASA Survey Results

¢ Court Employee Survey
Results

¢ Juror Survey Results

¢ Staff Memo on Juror
Comments

¢ Staff Memo on Peremp-
tory Challenges

¢ Staff Memo on Recusals

e Staff Memo on Appel-
late Review

¢ Staff Memo on Salary
Warrants

e Staff Memo on Public
Comments

e Staff Memo on Prior
Survey Scores

¢ CourtWatch Evaluation

Continued on page 21
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Simplifying the justice
system? [ Bruce B. Weyhrauch

subjected to the change. What our
profession should aspire to do is to
attempt to articulate a vision to
achieve simplification of the Justice
System, and effectively disseminate
solutions and information to those in
the System. :

Simplification of the System of
Justice must overcome major ob-
stacles before implementation of
change may be possible. Among these
obstacles are rhetoric that suggests
change but actions that oppose it; the
perception that Justice belongs to
the wealthy; and the alienation of

“One man’s justice is another’s injustice.”

—Ralph Waldo Emerson

fforts to simplify the “Justice System”
for some, may add increased complex-
ity for others. Moreover, the “need” for
simplification may not be the “wants” of those

individuals who perceive that the
Justice System has failed, but indi-
vidual actions dispensing “justice”
will not.

This last notion may be the most
subtle and pernicious to our society
and our System of Justice. It ranges

In each case, the individual justi-
fies the act as simple justice. The
store charged me too much anyway,
the IRS takes too much, I will teach
someone else a lesson because no one
will help me and I will act on my own
definition of justice.

The need to simplify the Justice
System is apparent in order to keep
us all in a society of laws that are
adhered to and fairly applied. The
method to simplify that system, how-
ever, is elusive.

Too many who make a lot of
money off the current system per-
ceive change as a threat to their eco-
nomic status. Too many who have
been dealt “bad” justice or no justice
at all from the current system, have
no incentive to participate in actions
that may change, or simplify, the
system for the better.

Therefore, anything that “needs”
to be done must involve all segments
of society, must set realistic, achiev-

from the sublime to the deadly. From .able goals, and must, in fact, demon-

knowingly accepting a $10 bill from
the store clerk who intended to give
you only a dollar’s change, to a small
white lie on your income tax form, to
taking a gun out of the glove box and
shooting at someone who makes an
abrupt lane change in front of you.

EDITOR' s

strate a simplification of the Justice
System that brings in those who fear
alienation and economic harm and
those who have been alienated, in
order to achieve economic benefits
for both.

Ultimately this will involve not

CoLumN

Just our political leadership, but
teachers, businesses, religious lead-
ers, labor unions, and of course law-
yers, judges, and law schools.

Lawyers, as the primary players
in the Justice System, can and should
be instruments for simplification.
They must guide others whose con-
cept of justice is that it is too foreign,
too complex, and too expensive.

Suggestions and opinions for sim-
plifying the Justice System abound.

Kentucky Federal District Court
Judge William Bertelsen underscored
the important role of judges to en-
sure the public’s right to a speedy
trial. Former American Bar Associa-
tion President John Curtin suggests
that professionalism be a mandatory
component of each law school’s cur-
riculum. Another former ABA Presi-
dent, Michael McWilliams, under-
scored the importance of alternative
forums to resolve disputes.

If all these are well thought out
ideas of simplification and improve-
ment ofthe Justice System, they must
go beyond the confines of speeches
and articles and into the courts, of-
fices, schools, and workplaces of soci-
ety.

Continued on page 21

Defending the judiciary
[J Thomas Van Flein

Sometimes there are pending is-
sues that are of such importance,
however, that they should be ad-
dressed, even if there is no humor
in it. This is one of those times.

There is a political effort afoot
bent on undermining our judiciary.
Recentyearshave shown increased
efforts to restrict the judicial pro-
cess. Not content with relying solely
onthat approach, others are taking
aim on certain judges.

Justice Dana Fabe and Judge
Sen Tan have been targeted by one
or more groups that disagree with
various abortion decisions, such as
Valley Hosp. Ass’n, Inc. v. Mat-Su

Coalition for Choice, 948 P.2d 963

(Alaska 1997), which involved Jus-
tice Fabe at the trial court level.
Judge Sen Tan ruled on a dispute
involving Medicaid funding for
abortions. That abortion is at the
root of this discontent is not sur-
prising, as it remains a festering
political wound, not likely to heal
anytime soon.

The late Robert S. Daggett wrote
about similar situations in Califor-
nia, where efforts to unseat Judge
Nancy Wieben Stock were under-
taken because she awarded O.J.
Simpson custody ofhis children. In
another case, the family of a mur-
dered boy tried to remove Judge
Everett Dickey because they be-
lieved the sentence imposed was
not harsh enough. The friends and

s lawyers we handle other people’s
problems and try to resolve them.

ince most of us labor under the
. weight of these responsibilities on a daily
| basis, I generally want to focus on the lighter
side of the practice of law when writing here.

family of a defendant sought to re-
move Judge John Darlington be-
cause he denied the defendant’s
motion for a new trial. Clearly
these efforts to remove the judges
were based on the merits of the
outcome of the case pending before
thejudge, not on thejudges' behav-
ior or qualification for office.

My concern, and the concern of
many others, are not the relative
merits of either the legal or politi-
cal argumentsin the abortion cases.
Rather, the concern is the lack of
comprehension regarding the role

‘of the judiciary and the judges who

work in the third branch of govern-
ment.

There is a qualitative difference
between the outcome of a decision,
and whether one agrees or disagrees
with the reasoning therein, and an
attack on the judge or court that
issued the decision. It is our widely
accepted ability to distinguish be-
tween the two that forms the basis
of our independent judiciary. It is
abright line, but one that is blurred
by those seeking to unseat judges
because they disagree with the out-
come of a particular decision.

That one particular decision may
be in error or a particular judge
may err from time to time reflects
many factors, including the uncer-
tainty and complexity of the law,
the factual record before the court,
and, ifnothing else, the fallibility of

people, even highly educated people
who become judges.

For purposes of debate, we could
agree an outcome or decision wasin
error. But even so, that would not,
or should not, form the basis of a
drive toremove or notretain ajudge.

The decision not toretain ajudge
should be based on whether the
judge has diligently performed his

‘or her duties, acted with the appro-

priate decorum, treated the parties
fairly, and applied the law in a
reasoned manner. Further, when
we judge the judges, let us do so on
the complete record and history for
that judge, not on one case or one
issue.

To compound matters,judges are
limited in their ability to defend
themselves against such attacks.
As Daggett observed, “the judge
faces a quandary: If the attack on
the judge is focused on the decision
of an isolated case (especially if the
decisionisthen on appeal), thejudge
is ethically and perhapslegally pro-
hibited from speaking out.” Two
groups have formed, however, to
assist the judges, including Alas-
kans For Judge Sen Tan and Alas-
kans For Justice Dana Fabe. What
the judges cannot say on their own
behalf, presumably these groups
can.

Daggett further observed that
“Judges do special nonpolitical
work. They need to be independent,
protected from public outcry over
an unpopular decision mandated
by the law. Appeals belong in the
appellate courts within a stable and
independent legal system, not in
the tumult of a contested election
and the frenzied distortions which
have become commonplace in
today’s politics.”

The Los Angeles Times has edi-
torialized that “a judge’s job is to
follow the law, not public opinion.”

In deciding whether to retain a
judge, our touchstone should be the
Jjudge’s competency and qualifica-
tions, not the public opinion of those
who lost a case.




Memoriesof David Thorsness

By Russ ARNETT

Let me tell you some of my memo-
ries of Dave Thorsness, a colleague of
many years who will not soon be
forgotten by Alaskans whoknew him,
‘Dave served at Adak in the Aleutians
from 1944 to 1946 and achieved the
rank of staffsergeant, directing work
crews in the far reaches of the Pa-
cific.

Military personnel during the war
complained constantly about where
they were stationed. After all, they
were mainly civilians. But Adak was
reallybad. They lived m quonset huts
and the weatherwas rainy and windy.
Once when they were watching a
movie, an earthquake struck. One of
the soldiers said loudly, “Oh, fall in,”
which reflected the sentiment of the
group. It is a wonder that Dave de-
cided toreturn to Alaska. He had use
of a skiff for recreation which helped.
Also, he maintained a positive atti-
tude both toward Alaska and the
Army that I am sure was shared by
few.

I took the bar exam with Dave in
1954. It was given only once a year
and mostofushad towait along time
to take it. When we did take it in
October, we had to wait until March
for the results. I believe only 18 of us
took it that year. During this waiting
period we had to do something to
support ourselves, and Dave was
married to Priscilla. In Anchorage
you could work as a free-lance law

clerk and perhaps earn $100 for a

brief. We wanted to work for a salary
as law clerks, but there were very
few of these jobs. When the city attor-
ney was authorized to hire a law
clerk, the pay was $400 per month.
Dave went to work for John Manders,
who was a crusty old lawyer with a
Vandyke beard. When John was
Magyor of Anchorage, he refused to
sign the paycheck for the city engi-

Bar Letters

Sincere frustration

Hidden away in the last issue of
the Bar Rag, in a president's column
so dry hardly anyone would read it, I
found a little firecracker. According
to the Bar's president, one of the
plans of the organization will be to
establish an "outreach program" to
inform people on various themes, in-
cluding "the critical need for an inde-
pendent judiciary."

~Had I not attended the last State
oftheJudiciary address, I mighthave
missed the hidden meaning of that
phrase. The then-Chief Justice used
it repeatedly, as shorthand for op-
posing legislative efforts to rein in
the excesses of the court system.
Based on this understanding, I con-
clude that the Bar Association may
be planning an effort to influence the
political system, by sending out at-
torneys to civic groups, schools, and
other places where they might be
heard, to try to convince people that
the efforts being made by our legisla-
tors, are wrong-headed. In my view,
this would be an inappropriate use of
the Bar Association's power, posi-
tion, and resources.

Make no mistake: the only threat
to the independence of our judiciary,
is the judiciary itself. This is true at
the state level, and even moreso at
the federal level. Judges and justices
have taken it upon themselves to
decide any issue which interests
them, based on their personal politi-
cal philosophies, rather than on the
law as passed by the legislative

neer because of a dispute they had.
When the DistrictJudge ordered John
to sign the check, he resigned.

Most of the civil cases never came
to trial because of the caseload and
the fact that we had only one District
Judge in the Third Division. When a
person who had been sued went to
see a lawyer, the lawyer would ask
for $200 to prepare and file an an-

-swer. Often that was the last of the

case.

Thingsimproved financially some-
what after we were admitted to prac-
tice. Most lawyersin Anchorage prac-
ticed solo or in two-member firms in
those days. The vast majority said
they did not wish to get larger and so

‘would not hire us; lawyers were indi-

vidualists back then. There were a
few jobs as Assistant U.S. Attorney,
but the pay was pretty bad, and a few
jobs were available as Assistant U.S.
Commissioner, which was a judicial
position. These paid between $500
and $600 per month. We most ad-
mired Roger Cremo who, after pass-
ing the bar, set up practice by him-
self, later to be joined by his buddy,
ClLiff Groh.

Many think of Dave as “Mr. Insur-
ance Defense” as though the nature
of his practice was ordained by the
stars. Actually,he was hired by Davis,
Renfrew and Hughes because Bill
Renfrew was hunting tigers in India
and there was some work that needed
to be done. Dave stayed on. The firm
handled much of the insurance de-
fense in Anchorage. Of the rest, most
was handled by Ray Plummer, later
joined by Burt Biss and later still by
Jim Delaney. Ray Plummer did not
want anything butinsurance defense,
but Davis, Renfrew and Hughes, like
nearly all of the lawyers, handled
other things as well. The publicnever
asked a lawyer, “What is your spe-
cialty?”

Ed Davis and Bill Renfrew came
to Anchorage together and practiced

branch. In doing so, the judiciary
disenfranchises the public, whichhas
little or no ability to influence the
judicial system. Asjusttwo examples,
consider the complete lack of actual
constitutional support for the U.S.
Supreme Court's decisions on
Miranda warnings, or the abortion
decisions of either the state or fed-
eral high courts.

I have not seen, in any of our
recent legislatures, a philosophical
dislike for the judicial branch. What
I have seen is sincere frustration at
the obvious abuse of power exercised
by so many on the bench. The solu-
tions which legislators have proposed
may or may not be the best ways to
solve the problem, but something is
going to have to change. A system in
which any really important decision
is made, not through the public pro-
cess, but by a handful of unelected
lawyers, cannot long endure.

—Kenneth Kirk

Insufficient respect

shown

I respectfully submit that insuffi-
cient respect was shown to the doc-
trine of jury nullification in a recent
article on voire dire in The Alaska
Bar Rag. The right of the jury to
acquit against instructions is the
people's only protection against abu-
sive judicial and prosecutorial func-
tionaries.

—Grant W. Hunter
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Dave Thorsness
enjoyed Alaska's
outdoors and
duck-hunting in
the fall.

as Davis and Renfrew from 1939 to
1951 when John Hughes became a
partner. Bill hunted rabbits in the
Turnagain area to augment his law
practice earnings during his first
winter in Anchorage. When the Ter-
ritorial lawyers have their annual
party, the most likely topic of conver-
sation would be Bill Renfrew stories.
Bill never liked desk work. His secre-
tary would place reminder notes on
the prongs of a large set of caribou
antlers in his office and it looked like

_ablzzard. Once while I was prepar-

ing to write about Bill, I asked Dave
for a story. He gave me one about one
of the various times Bill out-foxed
Fish and Wildlife. Iincluded it verba-

tim. Shortly thereafter, I received a
letter from a lawyer for one of Bill's
daughters, saying that after consid-
eration they decided not to sue me,
making specific critical reference to
the material Dave gave me. I shared
offices with Bill much later and he
loved to tell outrageous stories about
himself.

Dave Thorsness loved flying in the
back country in Alaska and did so for
25 years. He hunted moose with his
brother, Lowell, ducks with his son
John and fished with his son Dan. A
particular source of pride for Dave
was watching his daughter Kristen’s

Continued on page 8

David was born in Darwin,
Minnesota, the youngest of 4
children to Martha and Julius
Thorsness. He grew up in
Vincent, lowa, enlisting in the
Army after his 18th birthday. He
served on Adak in the Aleutians
from 1944 to 1946 and achieved
the rank of Staff Sergeant.

After graduating from the
University of lowa with a BA in
Political Science, he attended the
University of Washington law
school where he met Priscilla
Coverdale during his 2nd year.
They were married June 17, 1954
and upon David’s graduation
they moved to Alaska. David
went to work with the law office
of Davis Renfrew and Hughes
which became Hughes
Thorsness and grew to become
the largest law firm in Alaska.

legacy.”

David Thorsness

March 16, 1926 - August 2, 2000

The most cherished part of David’s life was his 46 year mar-
riage to his wife Priscilla. His unconditional love and dedication
to her was an inspiration to his children and all those who knew
him. After raising their family, they traveled extensively through-
out the world to Scandinavia, Antarctica, China, Europe and a
recent trip to Australia to visit his brother, Ray. But David always
looked forward to returning home to his beloved Alaska.

David was an active member of Central Lutheran Church for 45
years and numerous professional organizations including: Alaska
Bar Association, President 1964, the Judicial Qualifications Com--
mission, the Boys Club Board of Directors, Providence Hospital
Foundation Board, Anchorage Lions Club and the prestigious
American College of Trial Lawyers.

“Dad was a pillar of strength, hope and generosity to all who
knew him. Integrity and honor were his hallmarks and his

--Excerpts from from David Thorsness Memorial Services
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Office Space
Midtown Professional Bldg.
300 sq. ft. with or without

executive suite privileges.
Noni Baldwin
276-4849
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& Contracts, Business Notes, Structured Settle-
ments, Annuities, Inheritances in Probate,
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GETTING

TOGETHER

11 Mediation Myths

(] Drew Peterson

There remain many myths about the
process, however, which get in the
way of its application in much appro-
priate cases. Some of these are:

1. IT'S TOO EARLY FOR
MEDIATION
This complaint is heard most com-
monly in the context of needed dis-
covery and the belief that effective
mediation cannot occur until discov-
ery has been com-
pleted. In fact one

t is time to revisit some of the myths of
mediation which often lead attorneys to
reject mediation as an alternative. Over
the years [ have noticed that more and more
attorneys are recognizing the usefulness of
mediation, andit’swidespread applications.

ferences as a form of mediation, which
can be very effective when, used ap-
propriately.

3. MY CLIENT WILL BE

PUSHED AROUND IN MEDIATION

Many attorneys, especially in fam-
ily cases, are concerned that their
clients will be pushed around in me-
diation and agree to things that aré
not in their best interests. Indeed
some domestic vio-
lence advocates (not

of the most effective

THERE REMAIN MANY MYTHS

as many as in the

forms of mediation,
and one which has

ABOUT THE PROCESS,

past) argue that me-
diationisinherently

been embraced es-

HOWEVER, WHICH GET IN THE

dangerous for

pecially by the
courts, is “early neu-

WAY OF ITS APPLICATION IN

abused women be-
cause of the inher-

tral evaluation”

'MUCH APPROPRIATE CASES.

ent imbalances in

whereby a media-
tion stage is im-
posed shortly commencement of an
action and before formal discovery
would normally commence. One of
the primary advantages noted for
the early neutral process is its ability
to focus early on efficient and appro-
priate discovery, and thereby nota-
bly diminish the cost of that expen-
sive stage of the litigation process.

Indeed, in a substantial number
of cases, early neutral evaluation can
actually result in a complete settle-
ment before discovery has even been
initiated. I suspect that most media-
tors would agree that they would
rather get a case early than in an
advanced stage of litigation. In the
earlier stages of a dispute the parties
are typically not as set into their
position and they are more willing to
look at alternative and creative meth-
ods of finding outcomes for mutual
gain.

2. IT°S TOO LATE FOR

MEDIATION
The flip side of the first myth is that
many attorneys believe that media-
tion must be commenced early to be
effective, and it will not succeed if it
is introduced late in the mediation
process. Ask any experienced media-
tor, however, and he or she will re-
gale you with stories of successful
mediations which were not initiated
until the last possible moment before-
trial. Although the mediator might
have preferred to have received the
case earlier, there are still many suc-
cessful cases which are commenced
late.

The primary evidence of the effec-
tiveness of late mediation is the use-
fulness of Settlement Conferences,
which we are all familiar with. Settle-
ment Conferences are a form of me-
diation, which are often employed
shortly before trial. Such mediations
often result in a more coerced agree-
ment, which the parties do not feel as
good about in retrospect as they do
with a more facilitative style of me-
diation. Because of this coercive ele-
ment, some mediators do not believe
thatSettlement Conferences are “real
mediation.” T believe it is more cor-
rect, however to see Settlement Con-

power involved with
such cases.

The easiest response to such myth,
however, is that the attorney is wel-
come to be present at all stages ofthe
mediation process. How then can the
client be disadvantaged any more
than at any other state of litigation
at which their attorneys are present?
It is true that attorneys in mediation
are sometimes (butnot always) asked
to sit a bit more in the background
and let the clients do most of the

talking. But this is just for the com-

fort of the parties and the process,
and is negotiable in an appropriate
case where the client is extremely
non-assertive.

It is pretty much universally rec-
ognized in the mediation field these
days that attorneys should always be
allowed into the mediation process,
and my own advise is to run not walk
away from any mediation process
that does not allow the attorneys to
participate in all stages. This is not
to say that you might not agree to let
a client go to mediation alone. But
this should be a decision made solely
by the client consulting with his or
her attorney and other adviser, with
no influence from the mediation pro-
cess.

The final response to this myth is
to note that mediation is itself a very
empowering process. Mediation
treats all parties with respect and
guarantees that the quieter voices
are heard in a respectful manner.
Everyone has some degree of power
in negotiations, and mediation rec-
ognizes this and focuses on the areas
of strength of all participants in the
mediation process.

4. THE CASE IS TOO
COMPLICATED FOR MEDIATION

Attorneys will sometimes assert
that a particular type of case is too
complex for mediation, and needs to
behandled through the litigation pro-
cess instead. It needs to be recalled,
however, that the parties in media-
tion have total control over who their
mediator is, as opposed to the pro-
cess of choosing either a judge or a
jury. If you have a complex techno-
logical case, you can choose any tech-
nological genius you can agree upon

to act as a neutral evaluator/facilita-
tor, with or without the assistance of
another individual more experienced
in the mediation process itself.

Mediations have been utilized in
disputes in the high tech industries
and among the Fortune Five Hun-
dred companies for years, most nota-
bly through the auspices of the Cen-
ter for Public Resources (CPR) pro-
gram headquartered in New York
City. Using procedures such as
Minitrials and Summary Jury Tri-
als, they and others have resolved
complex cases into the hundreds of
millions of dollars.

5. THERE IS NO REASON FOR
MEDIATION BECAUSE WE KNOW
WE WILL WIN IN COURT

Perhaps the most obvious reasons
favoring mediation over litigation,
based on statistical analysis, are tim-
ing and cost. The average mediation
is over twice as fast at less then half
the cost of going through the litiga-

tion process.

Even more important than the
timing and cost of litigation, how-
ever, 1s the long lasting effect of liti-
gation on the parties. Studies have
shown that 70-80% of disputes are
between people who will have a con-
tinued relationship, as members of
the same business community, neigh-
bors, family, etc. As we have all ob-
served, litigation can create scars
between people that can take life-
times to heal. When people resolve
their own disputes, they can remain
friends thereafter, and continue to
work cooperatively in their respec-
tive communities.

6. MEDIATION FAVORS
COMPROMISE AND WE WANT A
COMPLETE VICTORY

In fact, compromise is the frequent
result ofthe competitive mode of prob-
lem solving, whereby both sides pre-
pare their strongest possible case and
refuse to budge from it. Mediation, in
contrast, looks for “options for mu-
tual gain,” the so-called win-win so-
lution. In mediation it is ideally pos-
sible for one side to win without such
victory being at the expense of the
other party to the dispute.

Of course we don’t always live in
an ideal world, and a complete win-
win is often not possible through
mediation just as we often do not get
the complete victory that we seek
through the competitive (litigation)
process. Another and more accurate
way to look at the collaborative nego-
tiation process utilized in mediation,
is to realize that we can almost al-
ways get more of what we are seek-
ing  through a cooperative process
than through a competitive process.
Through collaborative problem solv-
ing we can “expand the pie” to result
in more of a victory for each side than
in the typical compromise reached
through the competitive process.

7. CUSTODY MEDIATION
ALWAYS RESULTS IN JOINT
CUSTODY

1t is true statistically that media-
tion results in more join custody
awards than are either ordered by
the court or negotiated by the parties
in a traditional manner with attor-
neys. Indeed such studies have noted
that mediation agreements on aver-
age result in the children spending
one or two extra days per month with
their non-primary care parent than
orders reached in more traditional
ways.

The reason for this joint custody
bias of mediation is that the media-
tion process focuses the discussion
on the needs of the children rather
than on the needs of the parents. And

there is pretty convincing evidence
that children whose parents aresepa-
rating need the love and affection of
both of their parents after the sepa-
ration, with the least possible amount
of acrimony between them.

This is not to say, however, that
mediation always resultsin joint cus-
tody. Many mediation agreements
provide full custody to one parent or
another, in line with what both par-
ents agree is in the best interest of
the children. Primarily, mediation
tries to “change the game,” to focus
on the needs of the children, rather
than upon who gets to possess them.
Indeed even the word “custody” is
disfavored in mediation. I try to use
the word “co-parenting” instead, to
emphasize that the parties divorce
themselves, not their children.

8. MEDIATION IS USED BY
DEADBEAT DADS TO AVOID
QUICK AND PROPER CHILD

SUPPORT ORDERS

This is one of the most ironic and
incorrect myths about mediation.
Indeed, almost the opposite is true.
Numerous studies have demon-
strated that fathers (and non-custo-
dial mothers for that matter) who
engage in mediation pay their child
support more fully and in a more
timely fashion thanthose parents
who are court ordered to do so. In-
deed any experienced family media-
tor will tell you that it is not unusual
in mediation for parents to pay sub-
stantially more child support than is
required by the local child support
guidelines. This happens because the
parties in mediation focus on the
actual financial needs of the children
rather than upon the desires of the
parents.

9. MEDIATION 1S NOT
APPROPRIATE FOR MY
KIND OF CASE

When asked what kinds of cases
are appropriate for mediation, I tell
people that any case that can be liti-
gated can be mediated, as well as
many kinds of cases which cannot be
effectively litigated. (Parent adoles-
cent disputes, and disputes between
juvenile criminal defendants and the
victims of their crimes are examples
of the latter category.)

While mediation is appropriate for
any kind of case, that is not to say
that all forms of mediation are ap-
propriate to all cases. Thus for ex-
ample a case involving domestic vio-
lence should only be mediated using
protocols providing maximum pro-
tection for the victims, such as in
caucus mediation where the parties
never meet face to face. Other kinds
of mediation may require similar
kinds of protocols, especially where
there is a major power imbalance
between the parties. It is neverthe-
less true that there is no case which
is inappropriate for any kind of me-
diation. As a voluntary process, you
have almost nothing to lose but much
to gain by trying mediation as an
option.

10. REQUESTING MEDIATION IS
A SIGN OF WEAKNESS TO THE
OTHER SIDE

Over the past twenty years or so,
this myth of mediation has greatly
decreased in its hold over the legal
profession, to the point where I now
believe that actually the opposite is
true. Judges and legal scholars have
recognized for years thatrather than
being a sign of weakness, that ex-
ploring appropriate alternatives to
litigation is actually the ethical duty
of every attorney to seek the best

Continued on page 5



ECLECTIC

The Alaska Bar Rag — September - October, 2000 « Page 5§

BLUES

Devolution
[ ] Dan Branch

you are.”

my first mug of coffee. Even in a pre-
caffeine state I could tell that there
was something different about this
bear. :
First thing, it was late June. We
usually don’t see our first bear until
dark September when they skulk
around the neighborhood looking to
build up fat content on left over pizza
and pampers. Then there was the
fact thatthe bearappeared on asunny
morning and thathe chose themiddle
of the road for his mensa.

In a hour or so he was gone, leav-
ing behind some happy tourists and
shredded plastic bags. We saw the
bear and his kin many times before
the wet autumn. One day a bear
would slap open the door of our
neighbor’s crawl space in search of
Costco potluck leftovers. The next
day another would work hiswaydown
the street, knocking off trash can lids
in search of Big Mac scraps.

Mediation
Myths

Continued from page 4

possible outcomes for their clients.
Court rules and local practice have
emphasized this obligation for some
time now, with greater and greater
authority. By now I believe that the
message has spread to the general
practitioner as well, and this myth is
dead forever.

11. THE OTHER SIDE WILL
NEVER AGREE TO MEDIATION

While mediation may not be seen
as a sign of weakness, the “paradox of
mediation” remains, namely that
those who are most in need of media-
tion are typically those who are lease
willing to try it out as an option. The
reasons for this are varied, but usu-
ally focused on the needs of parties to
somehow vindicate themselves and
prove to the world that they have
been wronged. As noted in 10 above,
many factors now are directed to
overcoming this dilemma, including
the ethical duties to advise clients of
alternatives to litigation, and pres-
sures from the clients themselves to
resolve disputes quickly and inex-
pensively. All in all, they make this
another dying myth of mediation,
and one which will soon be gone for-
ever.

Collaborative Law Redux. My ar-
ticle about collaborative law in the
May-June issue of the Bar Rag drew
a moderate, if not overwhelming, in-
terest in trying out the collaborative
law process in Alaska. Any inter-
ested parties are invited to a discus-
sion of the topic immediately follow-
ing the next ADR Section meeting of
the Alaska Bar. The Section meeting
is scheduled for noon at the Bar office
on Thursday, October 12, 2000. For
more information call 561-1518 or
245-4545.

“Show me what you eat and I'll tell you who

The bear was more at home on our street
than the cruise ship tourists who watched it
munch our neighbor’s garbage. It was Sun-
day morning and I had just started drinking

Other bears were doing the same
thing all over Juneau. The police
were receiving hundreds of “bear
calls.” At least three bears were
killed. Most escaped even though they
wandered into public buildings, cars
and kitchens. One even opened the
back door of a car to take away some
scones.

Something is definitely changing”

in the Juneau bear world. The urban
bears are too comfortable with people
and their trappings. While their ru-
ral buds can be chased off of a salmon
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carcass by the mere sound of an ap-
proaching hiker, the city bears ap-
pear nottonotice people. Whatthey
lacked in interest in humans, they
made up for by their interest in hu-
man stuff.

One night, while trying towatch a
money give away show on TV, one of
our neighbors looked up to see a street
bear peering at Regis Philbin through
the plate glass window. Over on the
next block, another bear walked
through a kitchen door and made
himself at home while the house-
holder chatted outside with a neigh-
bor.

At Salmon Creek, during the
height of the dog salmon run, one
bear tried to move into a dumpster.
The police found him inside one morn-
ing, sleeping among the leavings.

The police and bear experts gave
sensible explanations for these
strange bear behaviors. “They are
just looking for food,” they told the
press, “The bear in the lady’s kitchen
was looking for pork chops.” I don’t

“think so. It’s time for Mulder and

Skully to show up in town. These
bears aren’t just looking for chow.
They want a life change.

Juneau’s urban bruins are evolv-
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inginto anew species—changinginto
creatures who would rather eat the
bones of Colonel Sander’s chickens
than fresh salmon. They prefer Ben
and Jerry’s ice cream cartons over
sweet blueberries.

The switch in diet predated the
changesin their behavior. After sum-
mers of garbage they are acting more
like us—the human residents. They
now saunter rather than prowl down
our streets. Given a chance, they will
be sitting in our good easy chairs,
eating chips and watching Tiger
Woods on TV.

It must be something in the con-
tents of our trash that they swipe
with abandon. The contents of those
convenience food leftovers are caus-
ing the bears to devolve toward hu-
manity.

It will take America a while to
accept this phenomenon. Purveyors
of convenience foods will try to divert
our attention from it. By the time we
sort it out, the the Juneau bears will
have leased out half the rental space
along the North Douglas Highway.
Once they wrap their claws around a
remote control, they will never re-
turn to the wild.
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The bankruptcy trustee’s strong-arm
power and the concept of inquiry notice

By Davip H. Bunpy

Nothing gladdens the heart of a

bankruptcy trustee like using
the so-called “strong arm” pow-
ers of Bankruptcy Code Sec 544 (a)!
to avoid a secured creditor’s
unperfected lien.
Under § 544, the trustee can avoid
anyinterestthat ahypothetical judg-
ment lien creditor, or a bona fide
purchaser of real property, without
knowledge of the interest, could avoid.
In the proper case, the successful use
of this power can realize millions of
dollars for the estate and its unse-
cured creditors. So any diligent
trustee will check the appropriate
real property records for recording
information and order a UCC lien
search to see if necessary financing
statements were not filed, or have
lapsed. If a search discloses no re-
corded or filed liens against a par-
ticular estate asset does the trustee
"then take that
asset free and

The property in question can be much
harder to analyze or inspect than a
motor vehicle, and the suspicious cir-
cumstances surrounding the prop-
erty may be much more ambiguous
or difficult to ascertain than a sign in
the window. The U.S. Bankruptey
Court for the District of Alaska was
presented with such a difficult situa-
tionin Stewart Petroleum Co.v. Nug-
get Nevada, Inc.?. v
Stewart Petroleum owned and
operated oil and gas wells in
Southcentral Alaska, and in 1989
-acquired two oil and gas leases from
the State of Alaska in the West
MacArthur River Unit (“WMRU”).
Chronically undercapitalized,
Stewart was in need of additional
investors in order to continue drill-
ing and production. To raise funds,
Stewart sold interests in its oil and

gas properties. Overriding royalty .-

interests (ORRIs) entitle the holder
to a specified share of the gross rev-
enues from the sale of oil or gas from
a specified prop-
erty, before any

clear of the
claims of any

"IN THE PROPER CASE, THE

expenses of opera-
tion or production

creditors who

SUCCESSFUL USE OF THIS POWER

are deducted.

should have re-
corded or filed

CAN REALIZE MILLIONS OF DOLLARS

ORRIs are not re-

evidence of their

FOR THE ESTATE AND ITS

quired to pay any
costs of well de-

liens? Notneces-
sarily.

UNSECURED CREDITORS.

velopment or pro-
duction.? Work-

The trustee’s
avoidance power
is subject to the concept of “inquiry
notice”, which has been incorporated
into state law. So, in addition to show-
ing the lack of a properly recorded or
filed document perfecting the lien to
be avoided, the trustee must also
convince the court that a hypotheti-
cal creditor or purchaser would not
have discovered the interest through
investigation of any unusual circum-
stances regarding the property which
would have come to the attention of a
reasonable buyer or voluntary mort-
gagee.

Suppose A, the owner of a used
automobile, borrows $5,000 from B.
Bintends that the loan be secured by
a lien on the car, and A signs a secu-
rity agreement granting B a lien, but
B fails to take possession of the cer-
tificate of title and further fails to
obtain a new certificate from the
Department of Motor Vehicles show-
ing the lien, as required under AS
28.10.371 - 401. A then advertises
the car for sale in the newspaper. C
inspects the car and asks to see the
certificate of title. A produces the
title certificate and C observes that
no liens are noted on the certificate.
C may buy the car free of B’s
unperfected lien. Ifinstead of selling
his car, A filed a bankruptcy petition,
then A’s bankruptey trustee, like C,
takes the car free of B’s lien claim.
On the other hand, suppose that B
placed a sticker on the windshield
stating, in three inch letters “this
vehicle is subject to a security inter-
estin favor of B.” Even if B has failed

to note his lien on the title, a reason-

able buyer in C’s position would in-
spect the vehicle, note the sticker,
and ask about B’s alleged lien. Even
if Astill denied the existence of a lien,
a reasonable buyer would at least
check with B, and failing to do so
would not obtain title free of B’s in-
terest. And neither, in this situation,
would A’s bankruptey trustee.

The problem, of course, is that
real cases are never as straightfor-
ward as the hypothetical situations
used to illustrate a legal principle.

ing  interests

(WIs),onthe other
hand, pay the holder from the
property’snetincome after the ORRIs
are paid, but also require the holder
to pay a proportionate share of the
property’s development and operat-
ing expenses. Wls are simply shares
of the leasehold. Carried working
interests (CWIs) pay the holder from
the net income of the property after
all expenses are paid, but do not
require the holder to pay any share of
the operating costs.

ORRIs, WIs and CWIs are all
interests in real property, and under
Alaska law nearly all interests in
real property must be recorded in the
appropriate recording district in or-
der to afford the holder protection
against a subsequent bona fide pur-
chaser.* In addition, the State lease
to Stewart covering the WMRU re-
quired that all assignments of inter-
est in the leasehold be approved by
the Alaska Department of Natural
Resources (“DNR”).° Over the course
ofitsleasehold in the WMRU, Stewart
sold many ORRIs, WIs and CWIs,
and a significant percentage of these
assignments were not recorded in
the Anchorage Recording District, at
least initially. Beginning in 1990,
Nugget Nevada, Inc. (“Nugget”) ac-
quired Wls in the WMRU leases.
Although these interests were in
writing, they were not approved by
DNR or recorded in the Anchorage
Recording District.

Stewart’s financial problems es-
calated and it appears there was an
effort by some of Stewart’s creditors
to regularize their filings. On Sep-
tember 12, 1996, Stewart executed
assignments to Nugget covering the
interests previously conveyed, and
these assignments were submitted
to DNR for approval on September
13. Unfortunately for Nugget, an hour
or solater, an involuntary bankruptcy
petition was filed against Stewart.
DNR approval, and recordation, of
the Nugget assignments followed a
few days later.

Stewart’s Chapter 11 bankruptcy
was resolved by the confirmation of a

liquidating plan of reorganization,
and the reorganized Stewart, acting
as a trustee under 11 U.S.C. § 1107,
sued Nugget to avoid its assignments
as unperfected. Nugget countered
that even though its assignments
were unrecorded when the bank-
ruptcy petition was filed, they were
valid against the trustee because a
hypothetical creditor or purchaser
would have had inquiry notice of the
assignments by virtue of the elev-
enth-hour filing with DNR.¢

The court agreed with Nugget
and granted summary judgment in
its favor. The evidence showed that
there were many assignments of
ORRIs, and some WIs, on DNR ap-
proved forms, which had been re-
corded. The evidence also showed
that other investors had recorded
notices, not signed by Stewart or on

.DNR forms, under which the inves-

tors claimed to hold interests in the
WMRU.”

The trustee, as a hypothetical
purchaser, was on constructive no-
tice of all recorded documents affect-
ing the WMRU, and the court rea-
soned that the recorded documents,
including the notices that indicated a
lack of thoroughness in some prior
assignments and their documenta-
tion, would have alerted a purchaser
to check with DNR for any interests
which had been transferred but not
(or not yet) recorded. Such a hypo-
thetical purchaser, arriving at the
DNR counter exactly as the bank-
ruptey petition was being stamped in
a few blocks away, would not have
found Nugget’s assignment in the
filed records, but, the court reasoned,
would also have known to inquire of
the clerk for any unfiled assignments
awaitingaction, and would then have
been rewarded

First National Bank of Anchor-
age v. Dent, 683 P.2d 722 (Alaska
1984) took the concept of inquiry
notice further. Dent, a mechanic’s
lien claimant, recorded a notice of
his lien and subsequently filed suit
to foreclose, but did not record a
notice of lis pendens. The bank sub-
sequently obtained a deed of trust on
the affected property, after the time
for commencing a lien foreclosure
had expired. With no lis pendens of
record, the bank argued that it was
not bound by Dent’s lien, and was
entitled to assume that the lien had
expired with no foreclosure action
havingbeen filed. But the courtruled
that the existence of the lien claim

suggested the possibility of a lien

foreclosure action, which would have
preserved the lien, and subsequent
purchasers therefore were bound to
inquire about a possible foreclosure.
The bank, accordingly, took subject
to Dent’s lien claim.

A recent decision, Methonen v.
Stone, 941 P.2d 1248 (Alaska 1997)
made it clear that a buyer of real
property is chargeable with inter-
ests that might fairly be revealed by
inspection of the property itself, as
well as the recorded documents. A
1970 subdivision agreementrequired
the owner of the developer’s lot, on
which a well was located, to provide
water service to the other lots in the
subdivision. The water agreement
wasnotrecorded, but the water lines
were visible to a later buyer of the
developer’slot. The Alaska Supreme
Court held that although the buyer
did not have notice from the deed he
received, or from any recorded docu-
ment, that a servitude had been cre-
ated which burdened his property,
the buyer’s knowledge of the clearly

visible water

with the Nugget
assignments

THE QUESTION IN EACH OF THE

lines running
from his well to

which had come
in to the office

ALASKA CASES WAS WHETHER THE

the adjacent

only hours ear-

CIRCUMSTANCES WOULD HAVE

property was suf-
ficient to impose

lier.
The courthad

RAISED A SUSPICION IN THE MIND

upon him a duty
toinvestigate the

to determine the

OF AN ORDINARILY PRUDENT

water rights of

degree of sophis-
tication regard-

PERSON

adjacent owners.
If the buyer had

ing the property

which a hypothetical purchaser is
deemed to possess, and the conse-
quent extent of effort to which the
doctrine of inquiry notice puts such a
hypothetical purchaser. In this case
the court determined that a rela-
tively high degree of sophistication,
and consequent investigation, was
called for.

Alaska case law has established
the doctrine of inquiry notice, but the
Alaska Supreme Court’s decisions do
not clearly point the way in this situ-
ation. In Burnett, Waldock & Padgett
Investmentsv. C.B.S. Realty,668 P.2d
819 (Alaska 1983) a purchaser at a
deed of trust foreclosure sale knew,
from prior recorded documents, that
a senior creditor had also noticed a
foréclosure sale. Although there was
no record of the outcome of the senior
sale, an inquiry to the senior creditor
would have disclosed that senior lien
had been foreclosed about ten days
before the sale on the junior deed of
trust. Hence the junior lien had been
eliminated and its purported foreclo-
sure sale on the junior lien was a
nullity. In this case the prior recorded
documents stated the name of the
senior holder and alerted all readers
to the possibility of a foreclosure
which would have changed the own-
ership of the property.

performed such
an investigation he would have been
advised of the water agreement, and
hence the buyer was bound by that
agreement as much as if it had been
recorded at the time of his purchase.
And as far as the scope of a reason-
able investigation is concerned, the
court made it clear that “[R]eliance
on the statements of the vendor, or
anyone who has motive to mislead,
is not sufficient.” 941 P2d at 1252.
The question in each of the
Alaska cases was whether the cir-
cumstances would have raised a sus-
picion in the mind of an ordinarily
prudent person, and in each case the
answer seems fairly clear. In Burnett
and Dent, the suspicious circum-
stance was apparent from arecorded
instrument which named the poten-
tial interest holder; in Methonen,
suspicions were aroused by an im-
provement apparent on the prop-
erty. All buyers are charged with
knowledge of recorded instruments,
and it is neither burdensome or un-
usual to charge buyers with knowl-
edge of facts which can be observed,
or reasonably inferred, from an in-
spection of the property itself.
"~ In the case of the Stewart lease,

Continued on page 7
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however, neither the recorded docu-
ments, nor the property itself, bore
any signs of Nugget's involvement.
It does not in fact seem reasonable to
require a potential buyer of oil and
gas property to inspect the property
itself for potential signs of an unre-
corded interest holder. While inspec-
tion should reveal the usual oilfield
equipment, only the names of the
field operator or its contractors, and
perhaps the principal lessee, would
ordinarily be displayed. The Bank-
ruptcy Court did not require the
trustee, as hypothetical buyer, to in-
spect the property, but the court did
charge the trustee with notice of the
assignment Nugget had filed with
DNR. That assignmenthad been filed
with DNR, not for the purpose of
giving notice of Nugget's interest,
because the DNR records were not
intended to provide a parallel record-
ing system, but to meet the require-
ment that assignments of interest in
a State oil and gas lease must be
approved by DNR. DNR records are
public and open for inspection be-
cause the State’s general public
records law, AS 09.25.110, so re-
quires, not because there is a State
policy to enhance constructive notice
beyond that available from the dis-
trict recording offices.

Nugget bolstered its case with
evidence that conventional title in-
surance 1s not generally used in
conveyancing of oil and gas proper-
ties in Alaska, and that buyers and
lenders frequently undertake an ex-
tensive title investigation through
experienced lawyers and other pro-
fessionals. Such investigations rou-
tinely include examination of DNR
lease files and may even include in-
quiring of the file clerk for any re-
cently filed documents not yet en-
tered in the DNR computer index.
But is this the type of investigation
the Bankruptcy Court expects of the
hypothetical reasonably prudent
buyer or investor? Several § 544 (a)
cases from other courts in the Ninth
Circuit suggest that a buyer need not
go so far.

In re Sale Guaranty Corporation,
220 B.R. 660 (9* Cir. BAP 1998) was
a case in which the court held that a
bankruptcy trustee is charged with
any discovery which would have been
unearthed by a “prudent purchaser.”
The court said:

A prudent purchaser is someone

whoisknowledgeablein the man-

agement of practical affairs and
who acts with wisdom and cir-
cumspection. Specifically, a pru-
dent purchaser is charged with
knowledge of (1) the nature of the
property; (2) the current use of
the property; (3) the identity of
the person in possession of the
property; and (4) the relation-
ship between the person in pos-
session and the person whose
interest the purchaser intends to
acquire.

220 B.R. at 666.

A hypothetical buyer from
Stewart of a working interest in the
WRMU on the petition date would
have discovered the correct answers
to allthe foregoing without ever learn-
ing of Nugget’s unrecorded owner-
ship.?

Furthermore, not every irregu-
larity in the debtor’s apparent own-
ership or occupancy will impart con-
structive notice of another’s possible
interest. In In re Thomas, 147 B.R.

526 (9" Cir. B.A.P. 1992) the debtor
held real property under a deed from
his grantor which had not been re-
corded, so that the grantor was the
owner of record on the petition date.
The grantor, who lived on the prop-
erty with the debtor in a “family-like”
relationship, alleged that the deed
had been procured by fraud and
claimed that the unrecorded deed
put the Trustee, as a hypothetical
BFP, on constructive notice that the
debtor’s title was suspect. But the
court held that the non-recordation
of the deed was not, by itself, a suspi-
cious circumstance requiring inves-
tigation or imparting constructive
notice. Even the grantor’s actual oc-
cupancy was insufficient to raise a
suspicion as to her claim of owner-
ship, said the court, citing “many
courts” for the proposition that
. . . when the title holder jointly
occupies property with a strangér
to the title claiming an interest
in the property, the occupancy by
the stranger to title does not pro-
vide constructive notice of his or
her interest.
The court went on to further hold
that a hypotheti-

The Alaska Bar Rag — September - October, 2000 « Page 7

The bankruptcy trustee’s strong-arm
power and the concept of inquiry notice

cient to raise ownership doubts.

Reconciling all inquiry notice
cases is not easy, but in each the
court had to decide how a prudent
purchaser would act when confronted
with arguable “red flags.” Some flags
are clearly red, while others may be
just a little pink. Under Methonen v.
Stone, itis never sufficient merely to
inquire of the seller, or anyone else
with a “motive to mislead,” as to the
color of the flag, and further investi-
gation of neutral sources is needed,
provided, of course, that there a flag
is waving at all, no matter the color.
This was really the issue for the court
in Nugget Nevada. Nothing about
the property itself, and nothing in
any recorded document, hinted at
Nugget’s actual interest. Some of the
recorded documents hinted at other
potentiallyunrecorded interests with
unknown owners. The DNR records
are a source of information regarding
interests not evident elsewhere, and
it was established to the Bankruptcy
Court that DNR’s records are rou-
tinely consulted by professionals
charged researching the title to State
leasehold property.!?

Soshould the
hypothetical pru-

cal buyer would
have no duty to

S0 SHOULD THE HYPOTHETICAL

dent buyer of a

inquire of the
grantor despite

PRUDENT BUYER OF A RELATIVELY

relatively exotic
real estate inter-

her occupancy of

EXOTIC REAL ESTATE INTEREST BE

est be charged

the property, as
her occupancy

* CHARGED WITH THE DEGREE OF CARE

with the degree of
care and diligence

was consistent

AND DILIGENCE EXPECTED OF AN

expected of an ex-

with the debtor’s
apparent owner-

EXPERT TITLE EXAMINER?

pert title exam-
iner? There is no

ship.?

Inre Probasco,839F.2d 1352 (9%
Cir. 1987) also involved the extent to
which constructive notice could be
imparted from a physical inspection
of the property. In that case a deed
from the debtor to a joint owner mis-
takenly failed to describe one of three
contiguous parcels that were to be
conveyed. However, all three parcels
shared common fencing, roads and
survey marks indicating a unified
development. The court said that a
prudent purchaser, knowing of the
joint ownership of two parcels, and
seeing evidence of common develop-
ment, would be bound to inquire as to
thejoint owner’s interest in the third
parcel. In this case, a superficial in-
spection of the property was suffi-

precedent for
such a high standard in the case of a
routine real estate purchase. Does
the nature of this property impose a
higher standard? Alaska and Ninth
Circuit case law do not answer this
question, but it is reasonable to ar-
gue that the nature of the property
does matter. Do the facts here im-
pose an “expert” standard, or can the
Nugget ruling be defended without
going so far? An alternative ground
does exist, most of which does not
require great expertise of a hypo-
thetical buyer. State regulations,
which are of course public documents,
require that assignments of State
leases be approved by DNR if they
are to bind the State.
Any hypothetical buyer of a lease-

hold interest would know that the
State was the owner of the fee and
would be charged with knowledge of
the regulation requiring State ap-
proval of a leasehold transfer. So
even if no transfer was recorded, a
search of DNR’s records would not be
an unreasonable burden. The prob-
lem here is that such a search would
not have found the Nugget interest,
which had arrived at most a few
hours pre-petition. Itwould have been
necessary to ask the DNR staff per-
son on duty for permission to search
through the “in basket.” Would a
hypothetical prudent buyer, as op-
posed to a professional title exam-
iner, be expected to know that a pile
of unfiled papers was accessible for
the asking? This is the requirement
imposed by the Nugget decision, and
while it is defensible under the un-
usual facts of the case, a lesser re-
quirementis equally defensible given
the lack of clear precedent.

In Nugget, the Bankruptey Court
took the concept of inquiry notice
beyond established boundaries. Be-
cause the case has settled, Alaska
bankruptey practitioners will not
have the benefit of an appellate re-
view of this interesting decision.
When the next exotic “strong arm”
case comes along in Alaska, the
trustee’sjobwill bejustalittleharder
than it was before this ruling.
FoorNoTES

111U.S.C. § 544

2Case No. A96-00795-003-DMD, April 1,
1999 The author wishes to express his thanks
to U. S. Bankruptey Judge Donald MacDonald
IV for suggesting that this case would be appro-
priate for an article in the Bar Rag.

Lowe, Oil & Gas Law in a Nutshell, 3=
Ed; West Publishing.

1AS40.17.080(a). The WMRU is locatedin
the Anchorage Recording District.

511 AAC 82.605(b).

9The post-petition approval and recorda-
tion of the assignments was not authorized by
the Bankruptcy Court and did not operate
retroactively.

"None of the recorded documents men-
tioned Nugget as possiblyhavinganinterestin
the WMRU.

8The answers would be (1) remote mineral
property, (2) oil and gas exploration and pro-
duction, (3) Stewart or a contractor, and (4) the
parties are the same.

?One member of the panel dissented, ar-
guing that the grantor’s presence on the prop-
erty in conjunction with the unrecorded deed
fromthe grantor, imparted constructive notice
of the grantor’s potential interest. 147 B.R. at
536. -

19Tt was clear from the affidavits on file
with the Court that any competent title exam-
iner would examine the DNR records.

John E Reese -—--—------
Bract: G McGee -

P roblems with Chemical Dependency?

Calt the Lawyers’ Assistance Committce
{or conjidential help

------ C64-040 William K Walker -------------C77-5297
- 269-3500 MancuSiaws =<5 = CelB=/
------- 45C-6195 W. Clark Stump ------------------ 225-98I8
Ernest M:Sehilerebnes--—=-= e7e-5549
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Dave Thorsness, Territorial Lawyer: "He died well."

Continued from page 3

rowing career which culmi-
nated with her winning
Alaska’s first gold medal in
the 1984 Olympic Games.

He took great pride in “the
Homer house,” abeautiful log
home overlooking Kachemak
Bay, that he and Priscilla
built in 1981. They enjoyed
many happy occasions there
with friends and family.

Dave was proud of his
Norwegian heritage, as well.
He and Priscilla frequently
attended the Sons of Norway
lutefisk and lefse dinners. He
regularly challenged his
guests to develop a taste for
the unforgettable fish served
for generations by Norwe-
gians. After raising his fam-
ily, Dave and Priscilla trav-
eled extensively, to
Scandinavia, Antarctica,
China, Europe and a recent
trip to Australia to visit his
brother, Ray.

Dave was elected to the
Board of Governors of the
Alaska Bar Association and
was President in 1964. He

served on the Judicial Quali-
fications Commission. He
was a member of the Ameri-
can College of Trial Lawyers.

Throughout our careers, I
represented mostly plaintiffs,
so when I met Dave in court
we were on opposite sides.
Nice guys may have a prob-
lem in sports, but Dave was
one and I am certain that it
made him a more effective
trial lawyer. I do not remem-
ber any unpleasantness with
Dave.lalsobelieve that most
lawyers prefer to have strong,
able lawyers on the otherside.
Dave was a strong lawyer
but always pleasant and
straightforward in our deal-
ings.

For several years when
Dave and I met we would
agree that we should get to-
gether with those with whom
we took the bar exam. One
day he suggested that we
expand it to include all who
practiced in Territorial
Alaska. We set a date, and
the party was a tremendous
success. We have held them
annually since.

Herodotus
tells us that after
Croesus had
shown Solon, the
Athenian law-
giver, his riches
and praised
Solon’s wisdom,
he asked Solon if
he had ever come
across anyone
happier than ev-
eryone else, ex-
pecting Solon to
name him,
Croesus. Instead,
Solon named a
particular indi-
vidual and ex-
plained why he
was happier.

Croesus pressed

Solon to name another. He
was sure this time Solon
would name him. When So-
lon did not, in exasperation
Croesus asked about himself.
Solon answered that al-
though Croesus was very
wealthy andruled over many
people, he could not answer
the question until he learned
whetherhe died well and with

NEW TELEPHONE NUMBERS U.S. DISTRICT COURT o

DISTRICT COURT JUDGES' CHAMBERS -

Chief Judge James K. Singleton, Jr.
Ardel Burritt
Jenny Miller
Joren Bass

Judge H. Russel Holland

Main Published Chambers Number

Marty Stafford
Kristi Johnson
David Nesbett

Judge John W, Sedwick
Gail Morgan
Daniel Cheyette
Gregory Fisher

Sr. Judge James M, Fitzgerald
Brian Heady

Sr. Judge James A. von der Heydt
Lorraine Davis

Magistrate Judge John D. Roberts
Jo Ann Mingo
Robert Griffin
Diane Smith

Magistrate Judge Harry Branson
Ellaine Wheeler
Ted Sandberg

CLERK’S OFFICE
ANCHORAGE OFFICE
Fax

Michael D. Hall,

lda Romack

Kathy Carpenter
Automation Section
Garry Wallan

Mimi Tran

Ann Grandbois

John Haley

Help Desk

Web Page

PACER

Case Management Section

Case Management Cierks
Natalie Day

Patty Demeter
Dan Maus
Helen Gill
Pam Richter

Docketing Clerks
Shari Fuhrer

Jan Welch
Financjal Section
Marvel Hansbraugh
Jennifer Gamble
Tracy Seidl
Jan Welch

Room 263A, Mail Box 41
Administrative Assistant
Law Clerk

Law Clerk (after 9/5/00 Eric Ringsmuth)

Room 281, Mail Box 54

677-6252
Secretary
Law Clerk

Law Clerk (after 9/1/00 Christopher Causey)

Room 263B, Mail Box 32

Secretary
Law Clerk
Law Clerk

Room 286, Mail Box 50
Law Clerk

Room 277, Mail Box 40
Secretary

Room 187, Mail Box 46
Secretary

Law Clerk

Pro Se Law Clerk

Room 175, Mail Box 33
Secretary
Law Clerk

Mail Box #4, Room 229
Clerk of Court 677-6116
Chief Deputy  677-6101

Personnel / Procurement

Automation Manager
Data Base Administrator

Automation Support Technician (8 am - 12 pm)
Systems Technology Admin. Cell Ph 229-6071

677-6114
www.akd.uscourts.gov
1-888-677-6212

Magistrate Judge Branson’s Cases
Judge Singleton’s Cases
Magistrate Judge Roberts’ Cases:
Judge Holland’s Cases

Judge Sedwick’s Cases

DocketClerk  677-6122
Docket Clerk (momings)

Financial Manager

Financial Administrator
Financial Clerk (9 am - 1 pm)
Procurement Clerk (aftemoons)

Electronic Court Reporters (ECR’s) Section

Linda Christensen

Bonnie Boyer

Elisa Singleton

Roy Van Hollebeke

Intake Section (Front Counter)
Chris Liedike

Jury Section

Donna Coker

Gail Moquin

Supervisor
Recorder
Recorder
Recorder

Intake Clerk

Jury Administrator
Jury / CVB Clerk / CVB In-Court

677-6250
677-6201
677-6202
677-6203

6776216
677-6218
677-6219

677-6251
677-6251
677-6205
677-6204

677-6253
677-6211

677-6254
677-6254

677-6255
677-6233
677-6232
6776135

677-625
677-6256
677-6238

6776100
677-6181

677-6120
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677-6110
677-6112
677-6113

6776128
677-6124
677-6127
677-6126
6776125
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677-6106
677-6109
677-6107
677-6108

677-6104
6776103
677-6105
677-6102

6776131

677-6137
677-6138

all of his advantages.

I visited Dave 2 days be-
fore his death. His family was
near. He had lived an honor-
able and productive life which
the public recognized and
appreciated. He was in a very

pleasant and confident
mood. He said that a road

‘has only so many bricks and

when they are all used up,
that’s it. He was talking
about his life, of course. He
died well.

SINCE 18953

OFFICE SPACE FOR RENT — DOWNTOWN
Historical log cabin office space, perfect for 2 people. Reception area
& conference room with fireplace, buili-in bookshelves. 2 offices on
second floor. Bathroom, shower, kitchenette. All new carpeting. Freshly
painted. Approx. 1,000 sq. ft. Just 4 blocks from Anchorage courthouse,
on quiet street with manicured shrubs and lawn. $1,000/month with 1-
year lease agreement. Utilities included. Call 272-8894 for appt.
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BANKRUPTCY BRIEFS

Denial of discharge:
727(a)(2)

(] Thomas Yerbich

hinder, delay or defraud a creditor
through the act disposing of the prop-
erty. Both elements must take place
within the one-year pre-filing period
(or after the petition is filed); acts
and intentions occurring before this
period are forgiven. [In re Lawson,
122 F3d 1237 (CA9 1997)]

Section 727(a)(2) is, to some ex-
tent, an adjunct to § 548(a)(1)(A),
which provides for the recovery by
the trustee for the benefit of the es-
tate property that the debtor trans-
ferred with the intent to hinder, de-
lay, or defraud a creditor. “Transfer”
includes any mode, direct or indirect,
absolute or conditional, of disposing
or parting with an interest in prop-
erty. [Code § 101(54)] Thus, the cre-
ation of a sham or bogus security
interest will suffice. [In re Lawson,
supra] A transfers an interest in
Blackacre to B with the intent to
keep the property out of the hands of
C, a judgment creditor of A. The
trustee can avoid the transfer and
bring the property back into the es-
tate under § 548(a)(1)(A), plus the
debtor may be denied a discharge
under § 727(a)(2). Not only is the
property not protected, the debtor
incurs the bankruptcy equivalent of
the death penalty: no discharge. The
two, acting in tandem, should, but,
unfortunately frequently do not, put
the brakes on debtors making fraudu-
lent transfers on the eve of bank-
ruptey. This may be aresult of either
ignorance of the consequences, or a
belief that the debtor will not be
caught. Irrespective of the reason, if
the requisite intent is established,
the debtor loses both ways!

There is, however, a distinct dif-
ference between the trustee’s avoid-
ance powers and the denial of dis-
charge under § 727(a)(2). In addition
to the “actual fraud” provision of §
548(a)(1)(A), the trustee can recover
property under a “constructive fraud”
theory under § 548(a)(1)(B). Under §
727(a)(2) “constructive fraud” is in-
sufficient, “actual fraud” must be
shown. [In re Adeeb, 787 ¥F2d 1339
(CA9 1986)] However, in addition to
intent to defraud, intent to hinder or
delay a creditor is sufficient. [In re
Bernard, 96 F3d 1279 (CA9 1996)]

As with any situation involving
specific improper intent, although it
has happened, one should not expect
the debtor to admit that he or she
intended to hinder, delay, or defraud
anyone, at least not those properly
counseled as to likely consequences
of such an admission. The court
deduces intent from circumstantial
evidence or inferences drawn from a
course of conduct. [In re Devers, 759
F2d 751 (CA9 1985)]

In cases involving transfers,
courts follow essentially the same
guidelines as apply to § 548, i.e,
“badges of fraud” including (1) a close
relationship between transferor and
transferee; (2) transfer in anticipa-

wo elements comprise an objection to
discharge under § 727(a)2): 1) dispo-
sition of property by, or at the suffer-
ance of, the debtor by transfer, removal,
destruction, mutilation, or concealment; and
2) subjective intent on the debtor’s part to

tion of a pending suit; (3) debtor was
in poor financial condition at the time
of the transfer; (4) debtor transferred
all or substantially all his property;
(5) the transfer left no assets to sat-

isfy creditors; and (6) debtor received.

inadequate consideration. [In re
Wills, 243 BR 58 (BAP9 1999)] Asin
§ 548 cases, these badges are not all-
inclusive, nor need all the badges be
present to establish intent to hinder,
delay or defraud.

In many cases, the results turn on
the credibility of the debtor, i.e., the
plausibility of the testimony as to the
reason or reasons for the actions
taken underall the facts and circum-
stances. For example, intent tohinder
or delay may be established when
the debtor plays a game of “hide and
seek” with assets. [In re Aubrey, 111
BR 268 (BAP9 1990)]

It is not a defense that the estate
was not diminished by the transfer,
e.g., a transfer to a wholly owned
corporation, as long as the intent was
tohinder, delay or defraud a creditor.
[In re Wills, supra] Moreover, suc-
cess is immaterial; a lack of injury to
any creditor is not a defense. [In re
Bernard, supra] It is also appropri-
ate for the court to take into consid-
eration the value of the property
transferred or concealed. The gratu-
itous transfer of valuable property
raises a presumption that actual
fraudulent intent accompanied the
transfer. The fact that the property
transferred or concealed is of small
value, however, tends to negate
fraudulent intent. In addition, intent
to hinder, delay or defraud a creditor
is lacking if the property transferred
is subject.to a security interest and
the debtor has no equity in it. [In re
Mereshian, 200 BR 342 (BAP9 1996)]

One of the more common methods
of “concealment” is omission from
the schedules. In those situations,
the demeanor of the debtor is cer-
tainly a significant factor. Was the
omission deliberate or merely an over-
sight, negligent, or due to faulty
memory? One factor that may tip the
scalesis whether there is a voluntary
disclosure, its timing, and the cir-
cumstancesleading to the disclosure.
For example, making full disclosure
at the creditors’ meeting may be suf-
ficient to purge any wrongful intent.
[See In re Mereshian, supra] On the
other hand, it is only one factor, and
not a guaranty that the court will be
convinced. [Compare, In re
Beauchamp, 236 BR- 727 (BAP9
1999)]

Another requirement is that the
transfer occurs within one year of the
date the petition is filed. Transfers
occurring outside the one-year pe-
riod are forgiven. However, a trans-
fer that occurred more than one year
preceding the petition filing may nev-
ertheless be considered as having
occurred within one year by applica-

-quent to granting

tion of the “continuing concealment”
doctrine, i.e., the transfer is done in a
manner that permits the debtor to
retain a secret interest in the prop-
erty. [In re Lawson, supra; see also
Rosen v. Bezner, 996 F2d 1527 (CA3
1993)] Lawson was a case of conceal-
ment, not fraud. The factsin Lawson
illustrate the broad scope that §
727(a)(2) can take. In Lawson, the
debtor, faced with an adverse state
court judgment, granted her mother
a deed of trust in the debtor’s resi-
dence to secure an obligation owed to
the mother, which deed of trust was
duly recorded more

loan to a new loan was a “secretly
retained” interest. [Before reading
too much into Lawson, be aware that
the Ninth Circuit was not ruling
that the transferinvolved constituted
concealment as a matter of law. It
was upholding a factual determina-
tion by the bankruptcy court. In-
deed, the Ninth Circuit acknowledged
that a contrary inference could be
drawn from the facts presented, but
the inference drawn by the trial court
was supported by substantial evi-

dence.] :
In summary, finding an intent to
hinder, delay, or de-

than one year prior
to the date the peti-

IT IS ESSENTIAL THAT THE

fraud is a factual
matter dependent on

tion was filed. [The
court accepted that

ISSUE OF INTENT BE WON AT

all the facts and cir-

cumstances; credibil-

while this transfer THE TRIAL COURT LEVEL; ity and demeanor of
may have been pref- the witnesses, espe-
erential, it was not THINKING ONE MIGHT GET A cially the debtor, is a
fraudulent.] Subse- MORE FAVORABLE RULING AT  major factor in the

her mother adeed of

THE APPELLATE LEVEL IS LIKE

process. It is essen-
tial that the issue of

trust, debtor bor-

PLAYING RUSSIAN ROULETTE

intent be won at the

rowed $175,000
from another credi-

WITH A DOUBLE-BARREL

trial court level;

tor, and her mother
subordinated her

SHOTGUN WITH BOTH

thinking one might
get a more favorable

deed of trust to the

BARRELS LOADED.

ruling at the appel-
late level is like play-

interests of the new
creditor. This sub-
sequent subordination by the mother
was the principal evidence relied on
by the court in upholding denial of
the discharge: the “beneficial inter-
est” of the debtor in being able to
obtain subordination of the mother’s

ing Russian roulette

with a double-barrel
shotgun with both barrels loaded. As
long as there is some credible evi-
dence to support the findings of the
trial court, itis highly unlikely rever-
sal on appeal on that issue will be
forthcoming.

refunding the unearned fee.

Opinion Nos. 88-1 and 92-6.

his bar dues.

to respond.

Alaska Bar Association.

FAIRBANKS LAWYER SUSPENDED FOI; TWO YEARS

The Alaska Supreme Court suspended Fairbanks attorney Warren A.
Taylor II (ABA Membership No. 8406052) from the practice of law for a
two-year period, effective July 11, 2000, for violating numerous profes-
sional conduct rules during his representation of several clients.

For months Mr. Taylor neglected to file a motion to modify child
support on a client’s behalf and repeatedly ignored his client’s requests for
status updates. After his client discharged him, Mr. Taylor delayed

In another matter Mr. Taylor disregarded the potential or actual
conflict when he undertook to represent a wife in a divorce action after
earlier consulting with and agreeing to represent the husband. In
another divorce and custody dispute, Mr. Taylor began an intimate
relationship with his client while still representing her in divorce proceed-
ings. This breached both conflict of interest rules and Alaska Ethics

Mr. Taylor violated Alaska Bar Rule 15(a)(6) by practicing law while
administratively suspended from the practice of law for non-payment of

Finally, Mr. Taylor violated Alaska Bar Rule 15(a)(4) by failing to
answer four grievances filed against him. He failed to cooperate with bar
counsel during the course of the investigations, and he failed to answer
the petition for formal hearing alleging misconduct despite his obligation

Mr. Taylor and Bar Counsel entered into a stipulation for discipline by
consent under Alaska Bar Rule 22(h). After considering the professional
duties that Mr. Taylor violated, his mental state at the time, the actual
injuries incurred by his clients, and the existence of aggravating and
mitigating factors, Mr. Taylor and Bar Counsel agreed that a two-year
suspension from the practice of law was an appropriate discipline. The
Disciplinary Board on May 16, 2000, approved the stipulation and
recommended its adoption by the Supreme Court.

A copy of the clerk’s file is available for inspection at the office of the

DISABILITY LAW CENTER OF ALASKA

The Disability Law Center of Alaska is seeking applicants for the Executive Director position.
Responsibilities include managing agency fiscal, administrative, and program activities.
Excellent written and oral communication skills required. Knowledge and experience in
advocating for the rights of persons with disabilities, knowledge of federal and state laws
‘protecting the rights of persons with disabilities preferred. Masters degree in business
management, public administration or human services or law degree preferred. 3 years'
experience in an agency that serves persons with disabilities also preferred. Expetience in
grant writing, fund raising and financial management is essential. Knowledge of disabling
conditions is preferable, and also sensitivity to service delivery in rural Alaska.

Interested applicants should forward a cover letter, resume, salary requirements and
references to: Executive Director Search Commitiee, Disability Law Center, 3330 Arctic
Boulevard, Suite 103, Anchorage, AK 99503. The closing date is October 28, 2000.

POSITION ANNOUNCEMENT
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Hi-TECH

IN THE LAw OFFICE

Software tips and recommendations

By JosepH L. KasHi

Part 11

TIME AND BILLING SOFTWARE
AGAIN

I used the DOS version of
Timeslips for many years as my sole
time and billing software because it
handled all of my office billings with
a minimum of difficulty. Unfortu-
nately, Timeslips was not Y2K com-
patible and T tried several other 32
bit Windows 95/98/NT billing pro-
grams, including later versions of
Timeslips 9, which had data conver-
sion and accuracy problems along
with some stability issues. I was un-
able to use my 13 years of accumu-
lated billing data.

I considered the main Windows
alternatives, PCLaw Jr. and STI’s
TABS 111, version 9, and submitted
them to that ultimate acid test, my
own billing staff, who decided that
they preferred PC Law Jr. because of
the integrated accounting that ships
with the network product. It is en-
tirely possible, though, that we would
have decided upon Tabs 3 had the
optional Tabs accounting program
been directly integrated with the time
and billing software rather than an
option. Either software package-is
competent, reliable and easy to use.
However, my staff finally gave the
nod to PC Law Jr. because of its clean
accounting integration.

That said, dealing with Alumni
Computer Group has been very frus-
trating. Alumni’s technical support
staff does their best and they are
very polite, knowledgeable and help-
ful. We have no complaints about
them whatsoever. However, I en-
countered several different installa-
tion problems, mostly because of un-
necessary file path problems intro-
duced by the installation process.
Those installation problemsrequired
me, on several different occasions, to
delete the existing set of books and
start a new set. In order to use any
new set of books for more than 30
days, you'll need to separately regis-
ter the new set of books and, in order
to do that, Alumni’s corporate policy
requires that you fax them a letter
and then stand by for a telephone call
back from technical support with a
registration code. Unfortunately,
Alumni’s switchboard closes 5:00pm
Eastern time. This situation is frus-
trating enough for East Coast users,
but those of us whose time zone is
three or four hours earlier than East-
ern time find that changing a set of
books forces us to wait at least over-
night by the time that our fax makes
its way from receptionist to technical
support staff.

Certainly, every vendor, includ-
ing Alumni, has a right to protect its
intellectual property. However,
Alumni’s fax and callback procedure
is probably the most frustrating and
slow installation and technical sup-
port process that I have encountered
in ten years of reviewing software. I
hope that Alumni doesn’t damage
the standing of a good product by
continuing to overzealously force al-
ready registered users through this
fax and callback process.

After a month of frustration, my
network installation of PC Law Jr.
was working well for everyone. Only
afterwards did I accidently find out
that Sage, parent of Timeslips, re-
cently released a version 5.5 update

to its earlier DOS versions of
Timeslips. Sage/Timeslips sells both
the single user and network versions
of this update for a mere $29.95,
which I view as mostly shipping and
handling. The update installed very
quickly and easily, with no notice-
able problems whatsoever. If you
still have a non-Y2K compliant DOS
version of Timeslips around and de-
sire touse it again, then thisupdate’s
for you. I only wish that Timeslips
had offered this corrective version
much earlier rather than frying to
sell at full price Sage’s troubled
Timeslips version 9x as their only
Y2K compliant upgrade path.
Timeslips may have bet the farm on
that approach, and may have lost.

DECISIONQUEST’S TIME MAP.
Case chronologies are one of the

best, most persuasive means to-.

present information to a jury. Devel-
oping a visually appealing case chro-
nology, however, has generally been
tedious. CaseSoft, the publisher of
CaseMap 3, now publishes a com-
panion product, TimeMap, which
does nothing but case chronologies.
Itdoesthem very well. DecisionQuest
has announced that they will eventu-
ally integrate TimeMap into
CaseMap; but in the meantime,
TimeMap is a very worthwhile prod-
uct easily used by any litigator and
TimeMap easily integrates into
CaseMap version 3.1. Recommended.

PERSONAL FIREWALL
SOFTWARE.

I previously discussed some free
personal firewall software that pro-
vides a modicum degree of security
for frequent Internet users. My fa-
vorite to date, and the favorite of
other reviewers, has been ZoneLabs’
ZoneAlarm. I found that ZoneAlarm
does a good job of controlling access
between your own computer and the
Internet. Sometimes, though, it
works a bit too well. Frequently, 1
found that ZoneAlarm will cause long
unattended downloads or complicate
reconnection of browser and e-mail
software, such as NetScape, to the
Internet. If you encounter these prob-
lems with ZoneAlarm, then simply
close the program, redial, and re-
start ZoneAlarm. Attempting to re-
connect to the ‘Internet when
ZoneAlarm is already active tends to
cause some otherwise inexplicable
problems. Another useful product is
the BlackIce hacker intrusion detec-
tion software made by Network Ice.
Blacklce is complementary with
ZoneAlarm. While ZoneAlarm re-
duces incoming rogue access,
BlacklIce provides information about
hacking attempts, recording and cat-
egorizing such attempts. Even
though BlacklIce costs $39.95 (pur-
chase available over the Net) while
ZoneAlarm is a free download, I rec-
ommend that you use both products
simultaneously, particularly if you're
using a persistent always-on Internet
connection like DSL or cable modem.

DSL - HERE, THERE AND
EVERYWHERE

DSL has been available in Alaska
for some time and is an obvious choice
for high speed Internet access if your
office is located close enough to.the
phone company’s central exchange
and if the phone company has re-
cently upgraded its equipment and
tariffs. I've shifted to DSL and am
able to connect everyone on our office’s
local area network (LLAN) simulta-

neously to an always-on, dedicated
high speed Internet connection. Our
office’s cost with ACSis amere $99.95
per month, including the router and
DSL modem. Shifting over is easy:
you must have an Ethernet network
hub or switch connected to your com-
puter and the DSL router simply
plugs into an open Ethernet port on
one end and into a clean regular
telephone line on the other end. Any-
one planning to use DSL from their
desktop computer merely needs to
bind TCP/IP to an Ethernet card lo-
cated in their desktop computer and
the router and modem handle the
rest. Usually, your DSL ISP will
provide you with 10 to 25 email ad-
dresses. Forsecurity, you can config-
ure the router to reject any dial-in
connections, which I believe to be a
good security measure, at least ini-
tially. Most DSL router hardware
can provide DHCP Ethernetaddress-
ing services, a real configuration ad-
vantage as you change your internal
office network over to the TCP net-
working protocol. Remember, DSL is
an always-on connection, so you’ll
need to implement both hardware
and software level security. Another
advantage: ACS allows you to use
the DSL line for voice and Internet
connections simultaneously, which
saves the cost of installing and main-
taining another telephone line. This
is a highly recommended upgrade for
any Internet user.

COREL LINUX/COREL OFFICE
~ FOR LINUX

Anyone who purports to know
something about computers claims
to be seriously considering using
Linux. Until now, though, installing
and using Linux simply has not been
sufficiently straightforward to merit
serious, as opposed to speculative,
consideration. That’s slowly chang-
ing, particularly with the release of
Corel Linux and Corel Office for
Linux. Of course, there are some very
good reasons not to use Linux for core
law office functions. Corel’s financial
stability remains to be seen and some
of the most useful legal software,
such as CaseMap litigation support
software, do not yet run on Linux.

I really liked Corel Linux/Corel
Office for Linux. The average user’s
biggest problem with Linux - and
perhaps its greatest attraction for
computer “geeks” - has always been
Linux’s essential obscurity, particu-
larly the complex installation pro-
cess, and Linux’s lack of mainstream
software. Until now, using Linux has
always been a badge of avant garde

computing.

Corel has solved those problems
quite nicely. Corel Office 2000 for
Linux includes Corel’s own packag-
ing of the Debian Linux version along

‘with native Linux versions of Corel

Office, including Corel Paradox 9.
Corel’s Linux installation was almost
completely automatic and was one of
the smoothest operating system in-
stallations that we have ever seen,
far smoother than most installations
of Windows 98 or Windows NT. Corel
deserves tremendous praise for the
installation routine of its Linux ver-
sion.

Corel’s Linux seems to perform
well, showing excellent “snap” on a
233 megahertz dual Pentium proces-
sor computer, performance which
substantially exceeded Windows NT
on the same machine and in the same
dual processor mode.

Corel uses the KDE windowed
desktop environment. Although the
KDE interface, as implemented by
Corel, is a reasonably usable and
visually attractive windowed envi-
ronment, Microsoft’s Windows 98/NT
interface is more refined and runs
many valuable programs specifically
designed for the law office. If your
decision depends upon using a par-
ticular legally-oriented program like
CaseMap or one of the Windows-
based litigation support or case-man-
agement programs, then Corel Linux
is not for you- at this time, Linux
simply can’t run Win32 API programs
although open source Linux will prob-
ably add this capability in the future.
However, if all that you need is a
general purpose office suite, then
Corel Office for Linux should prove
not only adequate but technically
refined and quite stable. If you're a
Linux fan, then it makes sense for
you to also consider Sun’s Star Office
Suite 5.1 for Linux. This office suite
is available by download and ona CD
from Sun, for a nominal shipping
charge.

Corel’s Word Perfect 9 for Linux
operates smoothly, has file format
transparency with Corel’s Windows-
based programs, and, to our way of
thinking, has an even more pleasing
interface than Word Perfect 9 for
Windows.

Overall, Corel hit ahome run with
this product, at least for Linux fans.
Whether Corel wins the game, how-
ever, seems more problematic, what
with Corel’s recent financial difficul-
ties. Given the quality of this soft-
ware and the excellent ease of instal-
lation for all products, we wish them
the best.

Hoge & Lekisch joins Hartig Rhodes

Hoge and Lekisch has joined with Hartig, Rhodes, Norman, Mahoney &
Edwards, effective Sept. 15. The new firm name will be Hartig Rhodes Hoge

& Lekisch.

Peter Lekisch, Peggy Rawitz and Michael Jungries have joined Hartig
offices, with a new address of 717 K St., Anchorage 99501. Their new
telephone number is 276-1592; their new fax number is 277-4532. Andy Hoge
will relocate to the Hartig offices Oct. 1.

Hoge & Lekisch’s Jacob Allmaras has decided to open his own practice,
effective Oct. 1. His offices will be located at 629 L St., Suite 101, Anchorage
99501. His new telephone number will be 277-3521.

Billy G. Berrier passes on

My uncle Billy G. Berrier’s body was found in his apartment on Sept. 8.
He died of natural causes. We would like the people who knew him in Alaska
to know that he has passed on to join his mother, daughter, and sister. His
remaining relatives are four nieces and their extensive families. There were
no services at our uncle’s verbal request after his daughter died. So we did
for him what he did for his daughter. I will enclose my e-mail address in case
anyone has any andantes or information about our uncle. We love hearing
things about his life. My e-mail address is lotacar@harbornet.com

--Carolota Miller
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Board takes action on 25 agenda items

At its meeting on August 17 & 18, 2000, the Board of Gover-

nors took the following action:

¢ Certified 18 reciprocity appli-
cants.

* Voted to publish an amendment
to Bar Rule 2 deleting the require-
ment for reciprocity applicants to
have an Alaska Bar member sponsor

e Asked staff to draft a Policy
which would require special testing
accommodation applicants to take
the examin Anchorage unless waived
by the Executive Director; Bar Coun-
sel will investigate whether this
meets the ADA standards.

the application.

In the Supreme Court of the State of Alaska
In the Reinstatement Matter Involving:) Supreme Court No. S-09788
William D. Artus, Order

Petitioner

Trial Court Case #3AN-00-00001CI
Before: Fabe, Chief Justice, Matthews, Bryner, and Carpeneti, Justices
(Eastaugh, not participating)
On consideration of the petition for reinstatement pursuant to Alaska Bar
Rule 29, filed on 7/25/00, and the Alaska Bar Association's non-opposition,
filed on 8/4/00,
It is Ordered:
The petition is Granted. William D. Artus is reinstated from the suspension
imposed on 5/1/00.

Entered by direction of the court.

Clerk of the Appellate Courts

/s/ Marilyn May

PUBLIC NOTICE

FOR REAPPOINTMENT OF PART-TIME
- MAGISTRATE JUDGE

The current term of the office of United States Magistrate Judge Matthew D.
Jamin at Kodiak, Alaska is due to expire October 31, 2000. The United States
District Court is required by law to establish a panel of citizens to consider the
reappointment of the magistrate judge to a new four year term.

The duties of the position are demanding and wide-ranging: (1) conduct of most
preliminary proceedings in criminal cases; (2) trial and disposition of misde-
meanor cases; (3) conduct of various pretrial matters and, evidentiary proceed-
ings on delegation from the judges of the district court; and (4) trial and
disposition of civil cases upon consent of the litigants. The basic jurisdiction of
the United States magistrate judge is specified in 28 U.S.C. § 636.

Comments from members of the bar and the pubilic are invited as to whether the
incumbent magistrate judge should be recommended by the panel for reap-
pointment by the court and should be directed to:

Chair, Merit Selection Panel
United States District Court
222 West 7th Avenue - No. 46
Anchorage, Alaska 99513

Comments must be received by Close of Business on October 20, 2000.

!H'

(2 8 5

Date of Order: 8/29/00

¢ Adopted the Multistate Perfor-
mance Test (MPT) effective with the
February 2001 bar exam.

® Voted to amend the Standing
Policies so that Special Testing Ac-
commodation requests are referred
to the Law Examiners Subcommit-
tee for review & recommendation to
the Board.

e Approved $200 to pay a drafter

to draft an extra short question for

each bar exam for a question bank.

*Decided to review the draft of a
policy on public interest grants at the
next meeting.

¢ Decided to redraft the Board
policy to reimburse Board members
for actual reasonable expenses, and
to set mileage reimbursement at the
state rate.

e Authorized the VCLE regula-
tions.

®* Approved the estimate of
$15,400 for computer programming
for VCLE.

® Decided that the VCLE list will
be published in the Bar Rag and on
the website; copies will be given out
on request.

® Add AK Assn. of Legal Adminis-
trators to the Section News and
agenda mailing lists.

® Allow any local Bars to have a
homepage on our website.

e Adopted the Findings of the
Area Hearing committee for a 3%
year suspension.

¢ Adopted a policy that dates of
employment only will be given for
employee references.

e Approved the May Board meet-
ing minutes.

_ ® Approved allowing Jim Clouse
to pay inactive dues for 1994 & 1995
and to transfer to retired status ret-
roactively as of 1996.

e Listened to a proposal by ALSC
for a filing surcharge to benefit ALSC
and agreed to invite Stephanie Cole
to the October meeting to comment
on the proposal.

* Adopted the ethics opinion en-
titled “Referral of Client Identity to
Credit Bureau”.

® Adopted a stipulation in a disci-
pline matter for a suspension for 1
year (stayed), probation & censure.

* Refered ARPC 1.5 on contin-
gent fees in domestic matters back to
the ARPC committee to discuss Max
Gruenberg’s concerns.

® Voted to publish ARPC 3.6 on
trial publicity and the accompanying
memo in the Bar Rag; and to send to
the Criminal Defense & Prosecution
Sections for comment.

® Voted to send Bar Rule 29 on
specifying a clear & convincing stan-
dard and deleting the timeframe to
the Supreme Court.

* Postponed proposed Bar Rule
61 amendment which would allow
for an audit of a member’s trust ac-
count if suspended for nonpayment
of bar dues, until October.

® Voted to publish a housekeep-
ing change to Bar Rule 30.

® Adopted the recommendation
of the Lawyers’ Fund for Client Pro-
tection Committee.

First District:
Neil Nesheim
PO Box 114100
Juneau, AK 99811-4100
(907) 463-4753

Third District:
Wendy Lyford
825 W. 4th Ave.
Anchorage, AK 99501-2004
(907) 264-0415

VCLE Rule

Remember to Keep Track of Your CLE Credits!
The minimum recommended guidelines are at least 12 credit hours of approved
CLE, including 1 credit hour of ethics, each year.

; VCLE Reporting Year
The first VCLE Reporting Period is September 2, 1999 - December 31, 2000.

You will be receiving a VCLE Reporting Form with your Bar Dues Statement
in November. Walch for it in the mail.

Return the VCLE Reporting Form with your Bar Dues Statement and Dues
Payment to qualify for the Bar Dues Discount of $45 and to be included on a
list of attorneys who have voluntarily complied with the VCLE Rule minimum

recommended hours of approved CLE as set forth by the Alaska Supreme

Court. Only attomeys who voluntarily comply with the VCLE Rule may
register for the Lawyer Referral Service.

Contact Barbara Armmstrong, CLE Director or Rachel Batres, CLE Coordinator
for more information:
907-272-7469/fax907-272-2932
armstrongb @ alaskabar.org batresr@alaskabar.org

SOLICITATION OF VOLUNTEERATTORNEYS

The court system maintains lists of attorneys who volunteer to accept court appointments.
The types of appointments are listed in Administrative Rule 12(e)(1)-(e)(2). Compensation
for these services is made pursuant to the guldelmes in Admxmstratwe Rule 12(e)(5).

Attorneys may add their names to the volunteer lists by contacting the area court
administrator(s) for the appropriate judicial district(s):

Second District:
Tom Mize
604 Barnette St. Rm 228
Fairbanks, AK 99701-4576
(907) 451-9251

Fourth District;
Ron Woods
604 Barnette St. Rm 202
Fairbanks, AK 99701-4576
(907) 452-9201
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By Pamela Cravez

ain didn’t dampen spirits at the third annual gathering of lawyers
who practiced in Alaska before statehood, their spouses, and
friends July 27.

U.S. District Court Senior Judges James Fitzgerald and
James von der Heydt donated the wine while Charles and Louise Tulin opened
their spacious home for the nearly 50 people gathered for a potluck dinner.

' The annual affair, organized by Russ and Betty Arnett, Helen Williams,
Roger and Ghislaine Cremo, along with the Tulins, maintained a light festive
mood, even as best wishes were sent to ailing members of the bar, David
Thorsness and Edgar Paul Boyko.

Happy Birthdays were celebrated for Amett (a youthful 74) and Lucy
Groh. Groh thanked organizers for having the party downtown near her home
so that she could attend. She added that last year’s party had been her hus-
band Cliff’s last and he’d enjoyed himself immensely.

Before dinner partygoers mingled as State Law Librarian Cynthia Fellows
snapped photos memorializing the occasion. Betty Connolly Ratterman, wife
of former territorial lawyer John Connolly, flew up from Seattle for the event.
Ratterman, Larue Hellenthal, wife of the late John Hellenthal, and Betty
Arnett (sporting an “I hiked the Chilkoot Trail” T-shirt) stood together and
chatted while Ken Atkinson sat down next to M. Ashley Dickerson.

“Ken was one of the few lawyers to prepare against me,” Dickerson said with
smile. “Many underestimated me, but he prepared.”

Atkinson added that the first time he ever had problems with his back
occurred while he was in trial with Dickerson. He’d had to stand up and
object so often that it threw his back out.

The two laughed while Atkinson whipped out his
checkbook and bought a copy of Dickerson’s autobiogra-
phy, Delayed Justice for Sale.

Later in the evening Dickerson announced that at
88-years-old (in October) she is probably the oldest
living, practicing territorial lawyer in Alaska. She got no
argument.

Betty and Russ Arnett

Charlie Cole

—DMore photos, page 13

therlng aud theTulin's table




Ashley Dickerson and Lucy Groh

Alaska’s Territorial Lawyers
Celebrate Third Annual Get Together

(Left to right) Jim Delaney, Gene Williams, Leroy Barker, Christine Cole, Charlie Cole, and
Charles Tulin enjoy the evening.

ena von der Heydi and Roger éemo

Alaska Bar Association 2000 CLE Calendar

| Date Topic Live in Time
| September 22 Mandatory Ethics for | JUNEAU 1:30 — 4:45
#2000-888 New Admittees — A Centennial Hall | p.m.
Basic Program for New
Lawyers
September 22 The Ethics of Litigation | JUNEAU 9:00 a.m. -
#2000-012 — in cooperation with Centennial Hall | 12:15 p.m.,
ALPS
October 12 Real Estate Issues: Anchorage 8:30 a.m. -
#2000-029 Easements -- Written | Hotel Captain 12:30 p.m.
video available and Unwritten Cook
October 12 Wills, Probate & Estate | JUNEAU 8:30 a.m. -
#2000-032 Planning Centennial Hall 3:00 p.m.
October 18 13t Annual Alaska Anchorage 8:30 a.m. -
#2000-013 Native Law Conference | Anchorage 5:00 p.m.
video available Hilton
October 27 7th Annual Workers' Anchorage 8:30 am. -
#2000-027 Comp Update: Hotel Captain 12:30 p.m.
video available Throwing Out A Few ook
New Bones to Gnaw On
November 1 3t Biennial Legal & Anchorage 8:30 a.m. —
#2000-028 Tax Issues for Hotel Captain 4:30 p.m.
video available Nonprofits Cook
November 7 Admiralty Law Anchorage 8:30 a.m.—
#2000-014 Essentials: Keeping Hotel Capt. Cook | 12:30 p.m.
video available Your Head Above Water
November 15 Integrated Advocacy: Anchorage 8:30 a.m. -
#2000-034 Identifying and Hotel Captain 4:15 p.m.
video available Utilizing Your GO
Strengths as an
Advocate - with Bill
Barton, Barton &
Strever P.C., Oregon
December 1 Working Smarter Not Anchorage 8:30 a.m. -
#2000-35 Harder in Your Law Hotel Capt. 4:00 p.m
Practice — with Tom Cook
Clark, Legal
Management
Consultant, Arizona
December 7 Ethics Update with Anchorage 8:30 - 12 noon
#2000 -36 Alaska Bar Counsel Hotel Capt.
video available Cook
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Kevin J.
Sullivanhas
become a
shareholder
of the law
firm Baxter
Bruce Brand
P.C. Kevin
was admit-
ted to the
Alaska Bar Association in
1993. His areas of practice
include estate planning,
trusts and trust administra-
tion, commercial transac-
tions, real estate, and gen-
eral practice. Kevin is active
in several community service
organizations, including the
Glacier Valley Rotary Club,
the Douglas Volunteer Fire
Department, and the Board
of Directors of Catholic Com-
munity Service.

Jermain,
Dunnagan &
Owens, P.C.
announces
the addition
of lawyer Sa-
rah E. Jo-
sephson to
the firm. Sa-
rah is li-
censed to
practice in the U.S. District
Court for Alaska, the state
courts in Alaska, and the
Ninth Circuit Court of Ap-
peals. Sarah was a law clerk
for the Hon. Larry Card and
worked as a public defender
in Kodiak and the Anchorage
law firm of Eide & Miller
before joining the firm. A
member of the Alaska Bar
Association, Sarah practices
primarily in the area of la-
bor/employmentlaw....Judge
Joan Woodward (nee Katz)
and Tom Woodward are
relocating to Colorado follow-
ing travel abroad. They can
be reached at
tom_r woodward@hotmail.com.

Chris Canterburyisno
longer with Preston Gates &
Ellis. He has joined the firm
of Kelly & Kelly and will be
opening an office in Wasilla
..... John Bioff is now with
Kawerak Inc. in. Nome
..... Aisha Tinker Bray is
now with Guess & Rudd in

Kvin .
Suilivan

Srah E:
Josephson

Fairbanks.....Jay Durych,
formerly with James B.
Wright & Associates, hasnow
opened the Law Office of Jay
D. Durych....Lynn Erwin,
formerly with the Municipal-
ity of Anchorage, is now with
Alaska Communications Sys-
tems.

MarkFullmer, formerly
with the Department of Rev-
enue, is now with Bankston
& McCollum.....Stacie
Kraly, formerly with
Faulkner Banfield, is now
with the Human Services
Division ofthe A.G.’s office in
Juneau.....Ken Lord, for-
merly with Heller Erhman,
et.al., is now with the Office
of the Solicitor, Department
of the Interior, in
Anchorage..... Patrick
Lavin, formerly with the
Alaska Human Rights
Commisson, is now with the
National Wildlife Federation.

Jeff Mayhook, formerly
with GST Telecom, is now
with Prenet Corporation in
Portland, OR.....Shane
Osowski and John
Wendlandt, formerly with
Walker Walker Wendlandt
& Osowski, have opened up
the law office of Wendlandt
& Osowski, LLC.....Ann
Benson, of Seattle, who has
been running the Northwest
Immigrant Rights Project for
the last 5 years, is now run-
ning a project called the
Washington Defenders Im-
migration Project. She pro-
vides technical assistance for
criminal defenders who are
representing immigrants in
criminal proceedings to try
to keep them from being de-
ported.

EXPERT MEDICAL
TESTIMONY

BOARD-CERTIFIED EXPERTS IN
ALL HEALTHCARE PROFESSIONS
AVAILABLE FOR CASE REVIEW
AND TESTIMONY IN
MEDICAL NEGLIGENCE CASES

OVER 25 YEARS AND 5,000 CASES

For Initial Courtesy Consultation,
Free Work Product Example,
or an Explanation of our Fee Structure,

CALL, FAX OR WRITE:

SEATTLE

1-800-398-7363

FAX 206-842-4177

MedicaLitigation

Post Office Box

0990

Bainbridge Island, WA 98110
ATTORNEY REFERENCES STATEWIDE
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Board of Governors invites commments

The Board of Governors invites member comments concerning

the following proposed amendments to the Alaska Rules of

Professional Conduct and the Alaska Bar Rules:

The amendment to Alaska Rule
of Professional Conduct 3.6, Trial
Publicity, would address constitu-
tional concerns with the present
wording of the rulein light of the U.S.
Supreme Courtcase of Gentilev. State
Barof Nevada. Amemorandum from
the Alaska Rules of Professional Con-
duct Committee is reprinted below.

The amendment to Alaska Bar
Rule 30 simply reflects the change in
name of the “National Discipline Data
Bank” to the “National Lawyer Regu-
latory Data Bank” in Bar Rule 30
regarding disability.

Please send comments to: Execu-
tive Director, Alaska Bar Associa-
tion, PO Box 100279, Anchorage, AK
99510 or e-mail comments to the
alaskabar@alaskabar.org by October
13, 2000.

Ref: Reconsideration of Alaska
Professional Conduct Rule 3.6in light
of the United States Supreme Court’s
decision in Gentile v. State Bar of
Nevada and the American Bar
Association’s subsequent amend-
ment of Model Rule 3.6

INTRODUCTION

Alaska Professional Conduct Rule
3.6 restricts an attorney’s freedom to
make out-of-court statements about
court cases (whether pending or im-
pending). Our rule is based on ABA
Model Rule 3.6 as it existed in 1993,
when our state’s Rules of Professional
Conduct were enacted.

As noted in the commentary to
Rule 3.6, “It is difficult to strike a
balance between protecting the right
to a fair trial and safeguarding the
right of free expression.” This Com-
mittee has always felt that Rule 3.6
does a poor job of striking this bal-
ance. In fact, when Alaska was for-
mulating its current Rules of Profes-
sional Conduct, we recommended
that Alaska reject the ABA’s Model
Rule 3.6. Instead, this Committee
suggested that Alaska should enact
no rule on trial publicity, except to
prohibit attorneys from making
knowingly false statements. We rec-
ommended that the problem of trial
publicity be solved on a case-by-case
basis by judges and litigants who
were familiar with the particular
facts and needs of their case. The
Board of Governors, and later the
Alaska Supreme Court, rejected the
Committee’s approach and instead
voted to adopt ABA Model Rule 3.6.

Since that time, the ABA has
amended Model Rule 3.6. As ex-
plained in more detail below, the
ABA amended its model rule in re-
sponse to the United States Supreme
Court’s decision in Gentile v. State
Bar of Nevada. In Gentile, the Court
found that one portion of ABA Model
Rule 3.6 was too vague to satisfy the
First Amendment. And, in addition
to the vagueness problem, four mem-
bers of the majority suggested that,
under the facts of Gentile’s case,
Model Rule 3.6 amounted to an un-
constitutional ban on speech critical
of the government. The ABA has
now re-worded Rule 3.6 in an effort to
avoid these constitutional problems.

This Committee has been asked
to evaluate the ABA’s changes to
Model Rule 3.6 toseeif Alaska should
amend our Rule 3.6 in the same man-

ner. After examining the ABA’s
amended rule, we believe that the
ABAhasnotsolved the constitutional
problems inherent in the rule. More-
over, the Committee continues to
believe (as we have from the begin-
ning) that these constitutional prob-
lems are present in Alaska’s current
Rule 3.6 and any other variation of
the ABA Model Rule. We therefore
again recommend that Alaska seri-
ously consider amending Rule 3.6 so
that it would simply bar attorneys
from making public statements when
the attorney knows that the state-
ments (a) are false or (b) are not

supported by admissible evidence.

Any further restrictions on an
attorney’s public speech would be
formulated and litigated on a case-
by-case basis.

ALASKA’S CURRENT RULE 3.6

Professional Conduct Rule 3.6,
entitled “T'rial Publicity”, governs an
attorney’s ability to make out-of-court
statements about matters that ei-
ther are being litigated or will be
litigated in court. The general limi-
tation on attorney speech is codified
in Section 3.6(a):

A lawyer shall not make an ex-
trajudicial statement that a rea-
sonable person would expect to
be disseminated by means of pub-
lic communication if the lawyer
knows orreasonably should know
that [the statement] will have a
substantial likelihood of materi-
ally prejudicing an adjudicative
proceeding.

Section 3.6(b) elaborates on this
generalrule by defining types of state-
ments that presumptively violate the
rule. Under section 3.6(b), a lawyer
is presumed to have prejudiced the
fairness of an adjudicative proceed-
ing — and is therefore presumed to
have violated the Rules of Profes-
sional Conduct — if the lawyer iden-
tifies a potential witness!, or com-
ments on the expected testimony of a
party or a witness?, or talks about
the physical evidence that may be
introduced?. Likewise, a lawyer pre-
sumptively violates the Rules of Pro-
fessional Conduct if the lawyer ex-
presses any opinion about the guilt
orinnocence ofacriminal defendant?,
or even states publicly that a person
has been charged the crime —unless
the lawyer expressly adds that “the
charge is merely an accusation and ...
the defendant is presumed innocent
until ... proven guilty™.

Although no one doubts that an
over-zealous attorney can inflame the
community with prejudicial out-of-
court statements, Rule 3.6 has al-
ways been a troublesome cure for
this problem. For example, Rule 3.6
would apparently authorize the Bar
Association to discipline a defense
attorney for publicly stating, “John
Randall has retained me to defend
him against the criminal charges re-
cently lodged by the district attor-
ney. When we get our day in court, I
intend to show that those charges
are false.” The defense attorney’s
statement violates Rule 3.6(b)(6) be-
cause “it relates to ... the fact that a
defendant has been charged with a
crime” without adding the explicit

caveat that the charge is merely an
accusation and that the defendant is
presumed innocent. The defense
attorney’s statement also violates
Rule 3.6(b)(4) because it expresses
an “opinion as to the guilt or inno-
cence of a defendant ... in a criminal
case”.

This example may seem far-
fetched, but it is based on a real case.
That case is Gentile v. State Bar of
Nevada, 501 U.S. 1030, 111 S.Ct.
2720, 115 L.Ed.2d 888 (1990).

THE SUPREME COURT'’S
DECISION IN GENTILE V. STATE
BAR OF NEVADA

Dominic Gentile represented a
client, Grady Sanders, who was in-
dicted on criminal charges. Hours
after the indictment was returned,
Gentile held a press conference.® At
this press conference, Gentile stated
that “[w]hen this case goes to trial, ...
the evidence will prove ... that Grady
Sanders is an innocent person and
[that he] has nothing to do with any
of the charges that are being leveled
againsthim[.]” Gentile asserted that
Sanders had been set up by the po-
lice, and that the true guilty parties
were dishonest police officials work-
ing for the City of Las Vegas.”

Six months later, Sanders was
tried and acquitted of all charges.
Following the acquittal, the State
Bar of Nevada instituted disciplin-
aryproceedings against Gentile. The
Bar alleged that Gentile had violated
the Nevada trial publicity rule (a
rule based on ABA Model Rule 3.6
and similar to Alaska Professional
Conduct Rule 3.6) when Gentile told
the press that his client was an inno-
cent “scapegoat” and that the real
culprits were “crooked cops”.

Gentile defended by relying on
Nevada’s equivalent of Rule 3.6(c),
the so-called “safe harbor” provision
of Rule 3.6. Under subsections
3.6(c)(1) and (c)3), an attorney may
make public statements that would
otherwiseviolate Rule 3.6(a) and Rule
3.6(b)(1) — (5) if the attorney limits
himself or herself to “stat[ing] with-
out elaboration ... the general nature
of the claim or defense ... and, except
when prohibited by law, the identity
of the persons involved[.]” Gentile
contended that his statements at the
press conference did no more than
identify, in general terms, the nature
of the defense he would present in
court.

The Nevada State Bar rejected
Gentile’s argument and recom-
mended that he receive a private
reprimand. The Nevada Supreme
Court agreed.® Gentile then took his
case to the United States Supreme
Court.

Five members of the Court con-
cluded that the “safe harbor” provi-
sion of Model Rule 3.6 was unconsti-
tutionally vague.® The Court con-
cluded that the wording of the rule

failed to give an attorney fair notice

of the kind of public comment that
would be allowed:

[Model Rule 3.6(c)] provides
that a lawyer “may state without
elaboration ... the general nature
of the ... defense.” Statements
under this provision are protected
“notwithstanding subsection [(a)
and (b)(1)—(6)].” By [virtue] ofthe
word “notwithstanding,” the Rule
contemplates that a lawyer de-
scribing the “general nature of
the ... defense” “without elabora-
tion” need fear no discipline, even

if he comments on “the character,
credibility, reputation or crimi-
nal record of a ... witness,” and
even if he “knows or reasonably
should know that [the statement]
will have a substantial likelihood
of materially prejudicing an adju-
dicative proceeding.”

Given this grammatical struc-
ture, and absent any clarifying
interpretation by the state court,
the Rule fails to provide “fair no-
tice to those to whom [it] is di-
rected.” Alawyer seeking to avail
himself of [the Rule’s] protection
must guess at its contours. The
right to explain the “general” na-
ture of the defense without “elabo-
ration” provides insufficient guid-
ance because “general” and “elabo-
ration” are both classic terms of
degree. In the context before us,
these terms have no settled usage
or tradition of interpretation in
law. The lawyer has no principle
for determining when hisremarks
pass from the safe harbor of the
general to the forbidden sea of the
elaborated.

Gentile, 501 U.S. at 1048-49, 111
S.Ct. at 2731.

In addition, four members of the
Court would have held that Model
Rule 3.6 was unconstitutional as ap-
plied to Gentile’s case, quite apart
from the “safe harbor” provision. Jus-
tice Kennedy, writing with the con-
currence of three other members of
the court, concluded that the disci-
plinary proceedings against Gentile
were unconstitutional because the
Nevada bar rule was being used to
ban speech that was critical of the
government andits agents.'® Justice
Kennedy declared that it “would be
difficult to single out any aspect of
government [having] higher concern
and importance to the people than
the manner in which criminal trials
are conducted”!, and he concluded
that this high public interest would
be defeated if the citizenry did not
have ready access to publicity sur-
rounding criminal trials:

The knowledge that every crimi-
nal trial is subject to contempo-
raneous review in the forum of
public opinion is an effective re-
straint on possible abuse of judi-
cial power. ... Without publicity,
all other checks are insufficient:
in comparison [to] publicity, all
other checks are of small account.

Gentile, 501 U.S. at 1035, 111
S.Ct. at 2724 (quoting In re Oliver,
333 U.S. 257, 270-71; 68 S.Ct. 499,
506-07; 92 L.Ed. 682 (1948)).

In its First Amendment cases,
the Supreme Court has generally
declared that the government can
suppress and/or punish speech only
if the speech creates a “clear and
present danger” of public disorder or
physical harm. ABA Model Rule 3.6
does not speak of “clear and present
danger” to the fairness of the judicial
process; rather, it prohibits public
statements that raise a substantial
likelihood of material prejudice to a
court proceeding. Even so, Justice
Kennedy and his three concurring
colleagues were hesitant to declare
Model Rule 3.6 unconstitutional:

The difference between the re-
quirement of serious and immi-
nent threat found in the disci-

continued on page 15
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plinary rules of some States and
the more common formulation of
substantial likelihood of mate-
rial prejudice [found in ABA
Model Rule 3.6] could prove mere
semantics. Each standard re-
quires an assessment of proxim-
ity and degree of harm. Each
may be capable of valid applica-
tion. ... [N]othing inherent in
[the Model Rule’s] formulation
fails First Amendment review|.]

Gentile, 501 U.S. at 1037, 111
S.Ct. at 2725-26.

But Justice Kennedy added that
Gentile’s case “demonstrates ... [that
the Model Rule] has not [always]
been interpreted in conformance with
those [constitutional] principles”.!?
Justice Kennedy concluded that the
record in Gentile’s case “[did] not
support the conclusion that [he] knew
or reasonably should have known
[that] his remarks created a sub-
stantial likelihood of material preju-
dice, ifthe Rule’s terms are given any
meaningful content.”'® Justice
Kennedy reviewed the Supreme
Court’s own decisions in which the
Court upheld criminal convictions
even though the community was ex-
posed to potentially inflammatory
publicity. Comparing the inflamma-
tory publicity in those cases to the
statements Gentile made at his press
conference, Justice Kennedy and his
three colleagues concluded that no
reasonable person in Gentile’s posi-
tion would have believed that the
statements made at the press confer-
ence would materially prejudice the
fairness of the future criminal trial,
especially since the trial would not be
held for several months.

THE ABA’S RESPONSE: THE
1994 AMENDMENTS TO MODEL
RULE 3.6

Following the Supreme Court’s
decisionin Gentile, the ABA amended
Model Rule 3.6. The ABA’s primary
goal was “to address the [Supreme]
Court’s concerns that the Rule was
unconstitutionally vague”.’® To
achieve this goal, the ABAmade three
notable changes in the rule. As ex:
plained below, we of the Committee
believe that all of these changes ei-
ther are ineffectual or make things
worse. .

First, the ABA deleted subsec-
tion (b) — the list of statements that
are presumed to be prejudicial to the
fairness of court proceedings. But
instead of getting rid of this list alto-
gether, the ABA put the same list
into the official commentary to the
model rule. See Section [5] of the
commentary. The purpose of this
cut-and-paste exercise, the ABA ex-
plained, was to clarify that the six
listed types of suspect statements
are intended “only to provide guid-
ance”.!¢

The drafters of the ABA commen-
tary do not specify what “guidance”
they are talking about, but it can
reasonably be inferred that the list of
statements is intended to guide at-
torneys, bar disciplinary officials, and
judges who need to interpret subsec-
tion (a) — the subsection that con-
tains the general rule restricting at-
torneys’ speech. If this is so, then it
appears that the ABA achieved little
or nothing by moving the list of sus-
pect statements into the commen-
tary.

Even when the list of suspect
statements was included in subsec-
tion (b) of the rule itself, these six
classes of suspect statements were
not automatically actionable; an at-
torney who made one of these types
of statements would not automati-
cally violate the general ruled codi-
fied in subsection (a). Instead, the
introductory language of subsection
(b) declared that these six types of
statements “ordinarily” would be
likely to prejudice the fairness of the
judicial proceeding to which they re-
lated. That is, these types of state-
ments were presumed to violate the
general rule, but this question ulti-
mately had to be decided under the
particular facts of the case.

Although the list of statements
now appears in the commentary to
the Model Rule, rather than in the
text of the Rule, the result is the

same for all practical purposes. The

ABA commentary makes it clear that
the general rule contained in subsec-
tion (a) is to be interpreted so that,
even now, the six listed types of state-
ments presumptively violate therule.

There are ... certain subjects
which are more likely than not to
have a materially prejudicial ef-
fect on a [judicial] proceeding,
particularly when they refer to a
civil matter triable to a jury, a
criminal matter, or any other pro-
ceeding that could result in in-
carceration. These subjects re-
late to:

[Here follows the list that used to
appear in subsection (b).]

Moving the list of presumptively
unlawful statements from the text of
the rule to the commentary may have
been philosophically satisfying to the
ABA drafters. But, from the stand-
point of the lawyers who must abide
by (and enforce) Rule 3.6, this change
did not alter the meaning of the rule
one whit.

Second, the ABA added a “retal-
iatory exception” (the ABA’s own
words) to the rule prohibiting attor-
neys from engaging in prejudicial
speech.!” This “retaliatory” excep-
tion is contained in a new subsection

(c):

Notwithstanding [the general
rule contained in} paragraph (a),
a lawyer may make a statement
that a reasonable lawyer would
believe is required to protect a
client from the substantial undue
prejudicial effect of recent public-
ity not initiated by the lawyer or
the lawyer’s client. A statement
made pursuant to this paragraph

" shall be limited to such informa-
tion as is necessary to mitigate
the recent adverse publicity.

In other words, the ABA has
adopted the theory that “two wrongs
make a right”. Under this new sub-
section (c), attorneys are allowed to
make public statements that violate
subsection (a) —statements that are
substantially likely to materially
prejudice an adjudicative proceeding
—so long as they are responding to a
similarly prejudicial statement made
by an opposing party, or an opposing
lawyer, or the media, or indeed by
anyone else. Apparently, the ABA
drafters concluded that the proper
cure for inflammatory publicity is to
expose the public to competing in-
flammatory publicity.

Even if we accepted this dubious

premise, the ABA’s subsection (c) is
riddled with the sort of First Amend-
ment problems highlighted in Gen-
tile. Under subsection (c), an attor-
ney is granted a license to make in-
flammatory, prejudicial statements
to the extent “[reasonably] required
to protect a client from the substan-
tial undue prejudicial effect of [some-
body else’s] publicity”. But what is
the scope of this license? At some
point, presumably, the responding
attorney’s inflammatory and preju-
dicial statements become so inflam-
matory and prejudicial that they are
no longer “reasonably required” to
counter or mitigate the unfair preju-
dice to the client. But how is an
attorney to know where this line is
drawn?

Moreover, if opposing counsel
believes thatthe attorneyhas crossed

_this line — i.e, believes that the

attorney has made inflammatory and
prejudicial statements that go be-
yond a “fair reply” to the initial preju-
dicial publicity — then subsection (c)
apparently grants the opposing coun-
sel the right to respond with yet an-
other, escalating round of inflamma-
tory and prejudicial publicity. This
can hardly be conducive to the fair
and proper administration of justice.

Third, the ABA deleted the words
“without elaboration” from the intro-
ductory language to the “safe har-
bor” provision, which is now found in
subsection (b) of the Model Rule.!?
Under the ABA’s current “safe har-
bor” provision, an attorney is autho-
rized to violate subsection (a) — that
is, the attorney is authorized to make
“an extrajudicial statement that ...
the lawyer knows or reasonably
should know ... will have a substan-
tial likelihood of materially prejudic-
ing an adjudicative proceeding” — if
the lawyer is describing a “claim,
offensel,] or defense involved” in the
litigation, or if the lawyer is
“identi[fying] the persons involved”.

The ABA’s motive for deleting
the phrase “without elaboration” is
obvious: in Gentile, a majority of the
United States Supreme Court held
that this phrase was unconstitution-
ally vague. But the ABA’s cure ap-
pears to be worse than the original
disease. Stripped of the limiting
phrase “without elaboration”, the
“safe harbor” provision appears to be
very bad law.

Under the ABA’s “safe harbor”
provision, an attorney can violate
Model Rule 3.6(a) — that is, the at-
torney can make inflammatory and
prejudicial statements to the media
— as long as the attorney is describ-
ing a claim or defense involved in the
case. This does not make much sense.
While no one would dispute an
attorney’s right to publicly describe a
client’s claim or defense, there ap-
pears to be no good reason why the
attorney should be allowed to do this
in an inflammatory manner, making
statements that are likely to sub-
stantially prejudice an opponent’s
ability to get a fair trial. Yet thatis
what the “safe harbor” provision al-
lows.

In the former version of the “safe
harbor” rule, the phrase “without
elaboration” acted as a safeguard.
By limiting the scope of the attorney’s
remarks to an “unelaborated” expla-
nation of the claim or defense, the
ABA drafters tried to provide some
protection against the excesses that
would otherwise be authorized un-
der the “safe harbor” provision.

In Gentile, the Supreme Court
held that this particular formulation

of the safeguard was unconstitution-
ally vague — that the phrase “with-
out elaboration” failed to give an at-
torney a reasonable indication of
where to find the line between pro-
tected and unlawful speech. But the
need for such a safeguard continues.
As explained above, without some
kind of limiting language, the ABA’s
“safe harbor” provision is a gaping
hole in the rule against inflamma-
tory and prejudicial public speech.
Rather than try to come up with a
new formulation for this needed limi-
tation, the ABA drafters abandoned
the attempt to limit the scope of the
“safe harbor” exception. :

By amending Model Rule 3.6 in
this manner, the ABA has avoided
the vagueness problem that the Su-
preme Court identified and con-
demned in Gentile. But the ABA’s
amended version of Rule 3.6 allows
attorneys to fill the media with in-
flammatory and prejudicial state-
ments, no longer constrained by the
need to explain their claims and de-
fenses “without elaboration”.

THIS COMMITTEE’S
RECOMMENDATION

As is obvious from the foregoing
discussion, the Committee recom-
mends that Alaska not adopt the
ABA’s 1994 amendments to Rule 3.6.
These amendments only make the
rule worse.

The fact remains, however, that
Alaska’s Rule 3.6(c) probably violates
the First Amendment because it con-
tains the phrase “without elabora-
tion” — the phrase that was con-
demned as unconstitutionally vague
in Gentile. Given the decision in
Gentile, there is legitimate concern
that Professional Conduct Rule 3.6
may be largely unenforceable.

This Committee has always rec-

ognized the tension between the First
Amendmentand theneed to putsome
boundaries on trial publicity. In 1987,
we recommended that there be no
general rule governing this subject,
other than a prohibition on know-
ingly false statements. Instead, we
recommended that any other restric-
tion on a lawyer’s First Amendment
activities be litigated by the parties
involved and decided on a case-by-
case basis. We hoped that this proce-
dure would provide the specific focus
necessary for the delicate balancing
of the public’s right to know (and an
attorney’s right to speak) against
society’s need.to insure that trials
are fair. As we said, over a decade
ago:
The Alaska Committee concluded
that the difficult balance to be
struck between protecting the
right to a fair trial and safeguard-
ing the right of free expression
should be left to a case-by-case
determination. The parties to a
judicial proceeding that has a
reasonable potential for substan-
tial pretrial publicity will have
an interest in seeking an appro-
priate order limiting communi-
cation with the media. Addition-
ally, it is felt that constitutional
issues are more appropriately liti-
gated in the courts than in bar
disciplinary proceedings.

In 1987, we proposed a trial publicity
rule that categorically prohibited only
one type of speech: ' the public dis-
semination of information that the

continued on page 16
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lawyer knows to be false or reason-
ably should know to be false. That
rule read:

A lawyer shall not make an ex-
trajudicial statement concerning
any matter triable to a jury that
a reasonable person would ex-
pect to be disseminated by means
of public communication if the
lawyer knows or reasonably
should know that the statement
is false.

The Board of Governors and the
Alaska Supreme Court chose not to
follow the Committee’s approach at
that time. We now ask the Board and
the Court to re-assess their decision.

We have re-examined our 1987
proposal, and we continue to endorse
its basic approach: in general, re-
strictions on pre-trial publicity should
be imposed by judges on a case-by-
case basis. There should be ablanket
rule prohibiting attorneys from mak-
ing public statements that they know,
or should know, to be false. In addi-
tion, the Committee now believes that
Rule 3.6 should prohibit attorneys
from making public statements that
are not supported by admissible evi-
dence. In both of these instances, an
attorney could potentially prejudice
the fairness of an anticipated trial by
making public statements before a
Jjudicial officer had the chance to im-
pose case-specific restrictions on pre-
trial publicity. But aside from these
two blanket prohibitions, restrictions
on publicity should be left to a case-
by-case determination — for, absent
unusual circumstances, it seems un-
likely that a fact-finder would be
prejudiced by hearing information
that they will later hear at trial any-
way.

The Committee therefore offers
the following substitute for Alaska’s
current Rule 3.6:

A lawyer shall not make an
extrajudicial statement concern-
ing any matter triable to a jury if
a reasonable person would ex-
pect the statement to be dissemi-
nated by means of public com-
munication and if the lawyer
knows or reasonably should know
that the statement is false or
thatitis not supported by admis-
sible evidence.

This formulation prohibits those ex-
trajudicial statements that pose the
greatest danger to the administra-
tion of justice: assertions that are
false, and assertions that will not be
heard at trial.

CONCLUSION

Alaska’s current Rule 3.6 con-
tains a serious constitutional flaw.
The American Bar Association has
offered an amended version of the
rule that is worse than the original.
This Committee believes that the
time has come to ask again whether
Alaska should depart from the ABA
model and forge its own path on this
important issue. We therefore ask
the Board of Governors and the Su-
preme Court to consider our proposed
revision of Rule 3.6.

However, should the Board and
the Court decide to keep Alaska’s
current Rule 3.6 and try to modify it
to meet the constitutional concerns
identified in Gentile, then the Com-
mittee of course offers its services in
formulating and drafting a modified

rule that would avoid both the consti-
tutional problems of the current rule
and the substantive problems that
plague the ABA’s modified version.

—Robert C. Bundy
Chair, Committee on the Rules of
Professional Conduct

ARPC 3.6

PROPOSED AMENDMENT

ADDRESSING CONSTITU-

TIONAL CONCERNS WITH
PRESENT WORDING OF RULE

(Additionsitalicized; deletions brack-
eted and capitalized)

Rule 3.6 Trial Publicity.
[(A)] A lawyer shall not make an
extrajudicial statement concerning

any matter triable to ajury if[THAT]

areasonable person would expect the
statement to be disseminated by
means of public communication and
if the lawyer knows or reasonably
should know that [IT WILL HAVE A
SUBSTANTIAL LIKELIHOOD OF
MATERIALLY PREJUDICING AN
ADJUDICATIVE PROCEEDING]
the statement is false or that itisnot
supported by admissible evidence.

[(B) A STATEMENT RE-
FERRED TO IN PARAGRAPH (A)
ORDINARILY IS LIKELYTO HAVE
SUCH AN EFFECT WHEN IT RE-
FERS TO A CIVIL MATTER TRI-
ABLE TO A JURY, A CRIMINAL
MATTER, OR ANY OTHER PRO-
CEEDING THAT COULD RESULT
IN INCARCERATION, AND THE
STATEMENT RELATES TO:

(1) THE CHARACTER, CRED-
IBILITY, REPUTATION OR CRIMI-

NAL RECORD OF A PARTY, SUS-

PECT IN A CRIMINAL INVESTI-
GATION OR WITNESS, OR THE
IDENTITY OF A WITNESS, OR
THE EXPECTED TESTIMONY OF
A PARTY OR WITNESS;

(2) IN A CRIMINAL CASE OR
PROCEEDING THAT COULD RE-
SULT IN INCARCERATION, THE
POSSIBILITY OF A PLEA OF
GUILTY TO THE OFFENSE OR
THE EXISTENCE OR CONTENTS
OF ANY CONFESSION, ADMIS-
SION, OR STATEMENT GIVEN BY
A DEFENDANT OR SUSPECT OR
THAT PERSON’S REFUSAL OR
FAILURE TO MAKE A STATE-
MENT;

(3) THE PERFORMANCE OR
RESULTS OF AN EXAMINATION
OR TEST OR THE REFUSAL OR
FAILURE OF A PERSON TO SUB-
MIT TO AN EXAMINATION OR
TEST, OR THE IDENTITY OR NA-
TURE OF PHYSICAL EVIDENCE
EXPECTED TO BE PRESENTED;

(4) ANY OPINION AS TO THE
GUILT OR INNOCENCE OF A DE-
FENDANT OR SUSPECT IN A
CRIMINAL CASE OR PROCEED-
ING THAT COULD RESULT IN IN-
CARCERATION;

(5) INFORMATION THE LAW-
YER KNOWS OR REASONABLY
SHOULD KNOW IS LIKELY TO BE
INADMISSIBLE AS EVIDENCE IN
A TRIAL AND WOULD IF DIS-
CLOSED CREATE A SUBSTAN-
TIAL RISK OF PREJUDICING AN
IMPARTIAL TRIAL; OR

(6) THE FACT THAT A DEFEN-
DANT HAS BEEN CHARGED
WITH A CRIME, UNLESS THERE
ISINCLUDED THEREIN A STATE-
MENT EXPLAINING THAT THE
CHARGE IS MERELY AN ACCU-
SATION AND THAT THE DEFEN-

DANT IS PRESUMED INNOCENT
UNTIL AND UNLESS PROVEN
GUILTY. '

(C) NOTWITHSTANDING
PARAGRAPH (A) AND (B)(1-5), A
LAWYER INVOLVED IN THE IN-
VESTIGATION OR LITIGATION
OF AMATTER MAY STATE WITH-
OUT ELABORATION:

(1)THE GENERAL NATURE OF
THE CLAIM OR DEFENSE;

(2) THE INFORMATION: CON-
TAINED IN A PUBLIC RECORD;

(3) THAT AN INVESTIGATION
OF THE MATTER IS IN
PROGRESS, INCLUDING THE
GENERAL SCOPE OF THE INVES-
TIGATION, THE OFFENSE OR
CLAIM OR DEFENSE INVOLVED
AND, EXCEPT WHEN PROHIB-
ITED BY LAW, THE IDENTITY OF
THE PERSONS INVOLVED;

(4) THE SCHEDULING OR RE-
SULT OF ANY STEP IN LITIGA-
TION;

(5) A REQUEST FOR ASSIS-
TANCE IN OBTAINING EVI-
DENCE AND INFORMATION NEC-
ESSARY THERETO;

(6) A WARNING OF DANGER
CONCERNING THE BEHAVIOR
OF APERSON INVOLVED, WHEN
THERE IS REASON TO BELIEVE
THAT THERE EXISTS THE LIKE-
LIHOOD OF SUBSTANTIAL HARM
TO AN INDIVIDUAL OR TO THE
PUBLIC INTEREST; AND

(7) IN A CRIMINAL CASE:

(I) THE IDENTITY, RESI-
DENCE, OCCUPATION AND FAM-
ILY STATUS OF THE ACCUSED;

(I) IF THE ACCUSED HAS
NOT BEEN APPREHENDED, IN-
FORMATION NECESSARY TO AID
IN APPREHENSION OF THAT
PERSON;

(IIT) THE FACT, TIME AND
PLACE OF ARREST; AND

(IV) THE IDENTITY OF
INVESTIGATION AND -ARREST-
ING OFFICERS OR AGENCIES
AND THE LENGTH OF THE IN-
VESTIGATION.]

BAR RULE 30

PROPOSED HOUSEKEEPING
AMENDMENT TO CORRECT
NAME OF NATIONAL LAWYER
REGULATORY DATA BANK

(Additionsitalicized; deletions brack-

eted and capitalized)

Rule 30. Procedure: Disabled,
Incapacitated or Incompetent Attor-
ney.

() Circulation of Notice Trans-
ferring to Inactive Status. The Board
will promptly transmit a copy of the
order of transfer to interim disability
inactive status or disability inactive
status to the presiding judge of the
superior and district court in each
judicial district in the state; to the
presiding judge of the United States
District Court for the District of
Alaska; and to the Attorney General
for the State of Alaska, together with
the request that the Attorney Gen-
eral notify the appropriate adminis-
trative agencies. The Board will re-
quest action under Rule 31, as may
be necessary, in order to protect the
interests of the disabled attorney and
his or her clients.

Bar Counsel will transmit to the
National [DISCIPLINE] Lawyer
Regulatory Data Bank maintained
by the American Bar Association,
and any jurisdiction to which Re-
spondent has been admitted, notice
of all transfers to inactive status due
to disability and all orders granting
reinstatement.

Foornotes

q See subsection (b)(1).
See subsection (b)(1).
See subsection (b)3).
See subsection (b)(4).
See subsection (b)(6).

501 U.S. at 1033, 111 S.Ct. at 2723.
501 U.S. at 1059-1060, 111 S.Ct. at

N e e W N

2736-37.
5 Seeid., 501U.S.at 1033,1118.Ct. at

27239
9 See Part III of the Court’s opinion,

501U.S. at 1048-1051, 111 S.Ct. at 2731-32.

10 501U.S. at 1034, 111 S.Ct. at 2724.

Lt 501 U.S. at 1035, 111 S.Ct. at 2724
(quoting Richmond Newspapers, Inc. v. Vir-
ginia, 448 U.S. 555, 575; 100 S.Ct. 2814, 2826;
65 L.Ed.2d 973 (1980)).

2 501U.S. at 1037, 111 S.Ct. at 2726.

i3 501 U.S. at 1037-38, 111 S.Ct. at
2726.

Ly 501 U.S. at 1039-1048, 111 S.Ct. at
2726-2731.

15 American Bar Association, Anno-
tated Model Rules of Professional Conduct (3rd
ed. 1996), “Rule 3.6 — Trial Publicity”, p. 350.

e Id ph351t

17 Seeid., p. 351.

18 The “safe harbor” provision used to
be subsection (c). It was redesignated because
former subsection (b) — the list of presump-
tively prejudicial statements — was moved
into the commentary.
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PROPOSED AMENDMENT TO DELETE SPONSOR
REQUIREMENT FROM ADMISSION WITHOUT EXAMINATION
(RECIPROCITY) RULE

(Additions underlined; deletions bracketed and capitalized)
Rule 2. Section 2. (a) An applicant who meets the requirements of (a)
through (d) of Section 1 of this Rule and

(1) has passed a written bar examination required by another reciprocal
state, territory or the District of Columbia for admission to the active

practice of law; and

(2) has engaged in the active practice of law in one or more states,
territories or the District of Columbia for five of the seven years immediately
preceding the date of his or her application may, upon motion be admitted
to the Alaska Bar Association without taking the bar examination. The
motion shall be served on the Executive Director of the Alaska Bar Associa-
tion [AND SPONSORED BY A MEMBER IN GOOD STANDING OF THE
ALASKA BAR ASSOCIATION]. An applicant will be excused from taking
the bar examination upon compliance with the conditions above, and
payment of a nonrefundable fee to be set by the Board for applicants seeking
admission on motion. For the purposes of this section, “reciprocal state,
territory or district” shall mean a jurisdiction which offers admission
without bar examination to attorneys licensed to practice law in Alaska,
upon their compliance with specific conditions detailed by that jurisdiction,
providing the conditions are not more demanding than those set forth in this

Rule.
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U.S. District Court invites commments

Notice and opportunity for comment on proposed local courtrule

for alternative dispute resolution.

Comments are invited on the at-
tached proposed new Local Rule for
the United States District Court for
the District of Alaska. Comments
should be submitted in writing by
October 27, 2000 to:

Michael D. Hall
Clerk of Court
222 West 7 Th Ave, Box 4
Anchorage, Alaska 99513

D. AK. LR 16.2 ALTERNATIVE
DISPUTE RESOLUTION

a) POLICY FAVORING SETTLE-
MENT BY ADR METHODS-

(1) Mediation- The court favors
resolution of cases by negotiation to
reduce litigation expense. To this end,
the court promotes the use of media-
tion.

(2) Other ADR Processes- Other
Alternative Dispute Resolution
(ADR) processes may be used where
agreed by the parties, including early
neutral evaluation, arbitration,
settlement conference, summaryjury
trial, and mini trial. It should be
noted that the court will not make its
personnel or facilities available for
summary jury trials or mini trials
and will not summon jurors to par-
ticipate in such proceedings.

(b) USE OF ADR PROCESSES-

(1) Early Consideration of ADR
Processes- At an early stage in every
case, the parties must actively con-
sider mediation or other ADR pro-
cesses to facilitate, less costly resolu-
tion of the litigation.

(2) Coordination of ADR With
Case Management Rules- At the
meeting of parties pursuant to F. R.
Civ. P.26(f) and D. Ak. LR 26.2(f) and
any conference regarding case man-
agementunder F. R. Civ.P. 16 and D.
Ak. LR 16.1, litigants shall discuss
the advisability of using mediation
or other ADR processes.

(¢) ADOPTION OF ADR PRO-
CESS IN A PARTICULAR CASE-

(1) Mediation- The court may
order mediation upon request of the
parties, or one of them, or on the
court’s own motion.

(2) Other ADR Processes- In ad-
dition to mediation, the parties may
stipulate, subject to court approval
(and, in the case of arbitration, 28
U.S.C. 654-658), to the use of any
appropriate ADR process.

(d) TIMING OF MEDIATION-
Unless otherwise ordered, mediation
ordered by the court must be con-
ducted within 90 days after the issu-
ance of the initial case management
order.

(e) CONDUCT OF MEDIATION-

(1) Use of Agreed Upon Media-
tor; Order- Where the parties agree
to mediate and on the choice of me-
diator, the parties shall lodge a pro-
posed order setting forth:

(A) Mediator- the name and ad-
dress of the mediator;

(B) Parties’ Statements- whether
mediation statements are to be sub-
mitted to the mediator, whether they
are to be shared or confidential, any
limitation in length, when they are to
be submitted (note: mediation state-
ments submitted to the mediator in
confidence or shared with other me-
diation parties may not be disclosed
to anyone else without the parties’
express consent and are not admis-

sible in evidence in any proceeding
related to subject matter of the me-
diation);

C) Cost of Mediation- the
mediator’s fee schedule and required
payment arrangements, including
how the parties will allocate those
costs;

(D) Time and Place of Mediation-
the time and place the mediationis to
commence and time available; and,

(E) Name of Principal Who Will
Attend- the name and position of the
principal who will attend, who will
normally be someone with authority
to approve a settlement or one with
substantial influence in whether a

settlement should be approved (in _.

which case, someone with authority
should be readily available to ratify a
settlement).

(2) Selection of Mediator by the
Court; Order-

(A) Judges- If the parties cannot
agree upon the mediator, the court
may order that they meditate before
a United States district, bankruptcy
or magistrate judge, including a se-
nior judge or a retired judge, who is
not assigned to the case and who
consents to serve. The judge will have
the same duties, powers and rights
as any other mediator under these
rules, except as otherwise noted in
this rule or as required by statute.

(B) Order Regarding the Media-
tion- Upon selection, the parties must
meet with the mediating judge and
lodge an order similar to that re-
quired under paragraph (e)(1), ex-
cept the order will not provide for
payment of compensation to thejudge
for acting as a mediator.

(3) Mediator’s Report of Results
of Mediation- Upon conclusion of the
mediation, the mediator shall
promptly file a report indicating
whether the case has settled in whole
or in part, whether any follow up is
scheduled, and any additional infor-
mation which all parties have agreed
in writing should be included in the
report. The parties or their counsel
must sign the mediator’s report and
any separate document setting forth
their agreement, which, following an
appropriate motion, the court may
allow to be filed under seal.

(4) Implementing A Settlement-
If the mediation results in a settle-
ment, the parties must lodge appro-
priate closing papers, or in the case of
a partial settlement, papers appro-
priate to accomplish the partial settle-
ment, within 30 days from the filing
of the mediator’s report. Upon writ-
ten request filed within 30 days, the
court may enlarge the time within
which to file the appropriate closing
papers.

(f) CONFIDENTIALITY OF ME-
DIATION COMMUNICATIONS-

(1) Communications by the Me-
diator- No communication by a me-
diator may be disclosed by any per-
son unless all parties to the media-
tion and the mediator consent. This
applies to communications during,
preliminary to, or after all mediation
sessions.

(2) Communications by Others-
A communication made by a person
other than the mediator may be dis-
closed by a person other than the
mediator only ifall parties consent in
writing. This applies to communica-
tions during, preliminary to, or after

all mediation sessions.

-(3) Unprotected Communica-
tions- Notwithstanding paragraphs
(f)(1) and (f)(2), a communication is
not protected to the extent that dis-
closure is required by state or federal
law.

(4) Court May Authorize Disclo-
sure- Notwithstanding subsections
(H(1)and (H(2), a communication may
be disclosed if the court, after a hear-
ing, determines that (a) disclosure
does not circumvent F.R.E. 408 and
F. R. Civ. P. 68; (b) disclosure is
necessary in the particular case to
prevent a manifest injustice; and, (c)
the necessity for disclosure is of suf-
ficient magnitude to outweigh the
importance of protecting the general
requirement of confidentiality in me-
diation proceedings.

(5) Rule Applies to Associates
and Staff- Disclosure of confidential
information to the staff and associ-
ates of the parties, of their counsel, or
of the mediator, may be necessary to
accomplish the mediation. All staff
and associates are subject to this
confidentiality rule.

(g) CONFLICTS OF INTEREST-

(1) Definition- A conflict of inter-
est for a mediator is a dealing or
relationship that might reasonably
be thought to create an appearance
of bias.

(2) Disclosure; Further Proceed-
ings- The mediator has a responsibil-
ity to disclose all dealings and rela-
tionships defined in paragraph (g)(1).
If all parties agree, in writing, to
mediate after being informed of all
actual, apparent, or potential con-
flicts of interest, the mediator may
proceed with the mediation; other-
wise the mediator must decline to
proceed.

(h) IMMUNITY OF NEUTRALS-
All private persons serving as
neutrals under this local rule are
deemed to be performing quasi-judi-
cial functions and are entitled to the
immunities and protections that the
law accords to persons serving in
such capacity. United States district
judges, bankruptey judges, magis-
trate judges, senior judges and re-
tired judges are entitled to absolute
judicial immunity while serving as
neutrals.

(i) COMPENSATION-Unless the
parties agree or the court orders oth-
erwise, the cost of mediation will be
borne equally by the parties. The
mediator will advise the parties of
the mediator’s fee schedule and re-
quired payment arrangements so the
parties can include this information
in the proposed order required by
paragraph (e)(1). If the expense of
mediation or any matter regarding
compensation creates issues that the
parties, among themselves or with
the mediator cannot agree upon, the
parties or the mediator may ask the
court to resolve the matter. In doing
so, the court will take into consider-
ation the financial conditions of the
parties.

()) ADMINISTRATOR- The chief
Jjudge of the district will designate an
employee or judicial officer of the
district to act as the Administrator of
the court’s mediation program.

(k) SELECTION OF MEDIA-
TORS AND OTHER NEUTRALS;
ROSTER OF NEUTRALS- The court
recognizes that the parties have con-
trolover their own neutrals. The court
expects any private person who
agrees to serve as a neutral to have
training or experience commensu-
rate with the responsibility under-

taken. In court-connected and other
forms of mediation, it is desirable
that the mediators selected by the
parties have the requisite training
and experience. The court lacks the
resources to, and does not, investi-
gate and approve mediators and other
neutrals. Similarly, the court lacks
the resources to ecreate and maintain
a roster of neutrals.

() DEFINITIONS- The term Al-
ternative Dispute Resolution (ADR)
refers to any method other than liti-
gation for resolution of disputes. Defi-
nitions of some common ADR terms
follow:

Neutral- The term “neutral” as
used in these rules refers to an im-
partial person who facilitates discus-
sions and dispute resolution between
disputants in mediation, case evalu-
ation or early neutral evaluation, and
arbitration, or who presides over a
settlement conference, summaryjury
trial or mini trial.

Mediation- Mediation is a pro-
cess in which a neutral facilitates
settlement discussions between par-
ties. The neutral has no authority to
make a decision or impose a settle-
ment upon the parties. The neutral
attempts to focus the attention of the
parties upon their needs and inter-
ests rather than upon rights and po-
sitions. Although in court-annexed
or court-referred mediation programs
the parties may be ordered to attend
a mediation session, any settlement
is entirely voluntary. In the absence
of settlement, the parties do not lose
the right to a jury trial.

Arbitration- Arbitration differs
from mediation in that an arbitrator
or panel of arbitrators renders a de-
cision after hearing an abbreviated
version of the evidence. In non-bind-
ing arbitration, either party may de-
mand a trial within a specified pe-
riod. The essential difference between
mediation and arbitration is that
arbitration is a form of adjudication,
whereas mediation is not.

Case Evaluation or Early Neu-
tral Evaluation- Case evaluation or
early neutral evaluation is a process
in which a lawyer with expertise in
the subject matter of the litigation
acts as a neutral evaluator of the
case. Each side presents a summary
of its legal theories and evidence.
The evaluator assesses the strength
of each side’s case and assists the
parties in narrowing the legal and
factual issues in the case. This con-
ference occurs early in the discovery
process and is designed to “stream-
line” discovery and other pretrial
aspects of the case. The early neutral
evaluation of the case may also pro-
vide a basis for settlement discus-
sions. v

Summary Jury Trial- The sum-
mary jury trial is a non-binding ab-
breviated trial by mock jurors. Aneu-
tral selected by the parties presides,
acting in the fashion of a judge. Prin-
cipals with authority to settle the
case attend. The resulting advisory
Jjury verdict is intended to facilitate
settlement negotiations.

Mini Trial- The mini trial is simi-
lar to the summary jury trial in that
it is an abbreviated trial presided
over by a neutral. Attorneys present
their best case to party representa-
tives with authority to settle. Gener-
ally, no decision is announced by the
neutral. After the hearing, the party
representatives begin settlement ne-
gotiations, perhaps callingon the neu-
tral for an opinion as to how a court
might decide the case.
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EsTATE PLANNING CORNER

Taxes will never die
(] Steven T. O’Hara

perceived loopholes in the estate tax.

Throughout most of its history,
the federal governmenthas depended
upon wealth transfer taxes only dur-
ing times of extraordinary revenue
demands, such as wartime. The
clearest example is the Civil War: a
wealth transfer tax was enacted in
1862 and, when no longer needed,
repealed in 1870.

Wealth transfer taxes were also.
called upon in 1797 (revenue needed
for strong naval force; tax repealedin
1802), in 1898 (revenue needed for
Spanish-American War; taxrepealed
in 1902), and in 1916 (revenue needed
to offset reduced U.S. trade tariffs
during World War I).

In other words, during the 119-
year period beginning in 1797 and
ending in 1916, we had a federal
wealth transfer tax in only 17 of
those years.

Since 1916, the estate tax has
been resilient if not a big revenue
raiser. In 84 years, the estate taxhas
never been repealed.

Currently the estate tax is rais-

his election year there is much talk
about killing the federal estate tax.
For these purposes, the term “estate
tax” includes all three of the federal wealth
transfer taxes, since the gift and generation-
skipping taxes are designed to close

ing significant revenue. In addition,
there is untold wealth projected to be
passed on by older Americans in the
coming years; this event is projected
to raise significant revenue.

In the face of current and pro-
jected revenue from the estate tax,
the federal government will not, in

this writer’s opinion, abolish the es-

tate tax. Consider that the estate-tax
repeal under discussion would not
become effective until 2010; so the
federal government would have
plenty of time to scale back the “re-
peal.”

On the other hand, perhaps re-
pealing the estate tax would have the
effect of raising even more revenue.
Here note that the estate-tax repeal
under discussion includes eliminat-
ing, to some extent, the step-upin tax
basis at death. Recall that when a
lifetime gift is made, the donee takes,
in general, a carryover basis in the
gifted property (IRC Sec. 1015). By
contrast, a so-called “stepped-up ba-
sis” (to fair market value)isobtained,
in general, on a death transfer (IRC

Sec. 1014).

By way of illustration, suppose
the federal government does not wait
until 2010 to repeal the estate tax.
Suppose the repeal is effective today,
along with the repeal of the step-up
in tax basis at death. Suppose an
.unmarried client, an Alaska domi-
ciliary, dies today with $1,000,001
worth of publicly-traded stock. She
held the stock long-term, had noother
assets, and never made a taxable
gii’c. Her tax basis in the stock was

1.

 In a world with no estate tax and
no step-up in tax basis at death, the
client’s beneficiary would receive a
carryover tax basis of $1 in the stock.
So when the beneficiary sells the
stock, the beneficiary could owe
roughly $200,000 in federal income
tax under today’s capital gain rate, in
general, of 20 percent (IRC Sec. 1(h)).

In contrast, had the estate tax

and step-up in tax basis at death

_been left in tact, the client’s estate
taxes would have been roughly
$125,000 (IRC Sec. 2001(c) and AS
43.31.011). This figure of $125,000 in
estate taxes is $75,000 less than the
$200,000 in capital gain tax under
our previous example. Moreover, the
client’'s beneficiary would have re-
ceived a step-up in tax basis of
$1,000,000 in the stock; so the ben-
eficiary would have been free to sell
the stock for as much as $1,000,000
at absolutely no income tax cost.

To create true tax reduction, at
least initially, the theory under dis-
cussion is that the repeal of the step-
up in tax basis at death will apply
only to the rich. In other words, each
of us might be given a limited exemp-
tion amount with respect to which
assets (sheltered by that exemption)

could enjoy a step-up in tax basis.

But it does not take a Washing-
ton insider to anticipate that the fed-
eral government could someday ex-
tend carryover tax basis to all tax-
payers. Meanwhile, the federal gov-
ernment could increase the capital
gain rate. To add insult to injury, the
federal government could also some-
day reinstate the estate tax, while
leaving carryover tax basis at death
and a higher capital gain rate in
place.

Repeal of the federal estate tax
could cause Alaska and other states
to institute significant death taxes.
Under currentlaw, on the death of an
Alaskan or a person holding property
in Alaska, the state “picks up” its
share of the estate-tax credit that the
federal government allows for death
taxes actually paid to any state (AS
43.31.011 and IRC Sec. 2011). Ac-
cordingly, the Alaska estate tax is
often referred to as a “pickup tax.”

In other words, the current
Alaska estate tax can, in general, be
thought of as not increasing estate
taxes but rather as a revenue shar-
ing mechanism. But if the federal
estate tax is repealed, then a mate-
rial source of revenue for the state
will no longer be available. Faced
with aneed for revenue, Alaska could
institute a significant death tax.
Later, the federal estate tax could be
reinstated and Alaska may choose to
continue its separate (and then addi-
tional) death tax.

In the end, any “repeal” of the
federal estate tax could be the begin-
ning of a whole new round of direct or
indirect tax increases. But who
knows? Maybe the politicians will
surprise us.

Copyright 2000 by Steven T. O’'Hara. All
rights reserved.
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ALSC PRESIDENT'S REPORT

ALSC... and justice for all

[ Loni Levy

|

Jim McGuire, a former special

prosecutor, Department of Interior
attorney/advisor, criminal defense
lawyer and New York City cabbie,
whose chance encounter in a Brook-
lyn bar with a bookmaker led him to
Boston College Law School, came to
Barrow via Rochester, Las Vegas,
Phoenix, Cheyenne, northern Cali-
fornia, Washington D.C. and the Bay
area. His fascination for Alaska de-
veloped while working on tribal gov-
ernment issues for the Department
of Interior. Alaska now feelslike home
tohim, though he often returns to the
Jersey shore for refueling.

Margie McWilliams in the Nome
office is the youngest ALSC attorney.
At 26, and a first year practitioner
straight out of Harvard Law School
by way of Mount Holyoke College,
Margie is thriving on the diversity of
cases and cultures she encounters.
For fun and relaxation, she plays
guitar and fiddle in an old time band,
currently named “The Landbridge
Toli-Booth.” Catch her on stage when
you are next in Nome.

With a generous grant from the
Bristol Bay Native Association, the
ALSCDillingham office was reopened
in 1998 under the direction of Thea
Schwartz. She previously worked in
the Dillingham Public Defender
agency and as staff attorney for
BBNA'’s Tribal Government services
department. She is a 1995 graduate
of Lewis and Clark School of Law.

Finally, we are pleased to an-
nounce that, through the efforts of
alternative ALSC Board member
Louie Commack from Ambler, the
Kotzebue office will re-open on Octo-
ber 1 funded by a grant from the
Maniilaq Association. Here’s your
chance to apply for a job you will
never forget.

UPDATE ON PARTNERS IN
JUSTICE

We are headed into year three of
our annual fund-raising campaign
which will be chaired by James
Torgersen of Heller Erhman. The
modest goal this yearis $ 250,000.00.
Get out your checkbooks ! i

ACCESS TO CIVIL JUSTICE TASK
FORCE REPORT

The Alaska Supreme Court is-
sued its Civil Justice Task Force re-
port in May of 2000 and included in
its recommendations that Alaska
Legal Services explore the possibil-
ity of a filing fee surcharge as an
additional means of funding.! ALSC
Development Director Jim Minnery
is doing just that and we invite the
support of all members of the bar in
this endeavor. This funding mecha-
nism has been successfully adopted
In a number of jurisdictions. Indeed,
some courts are considering the im-
position of a civil response fee as an
additional means of funding legal
Services programs.

The Task Force Report also sug-
gested that the pro bono program be
expanded to accept cases that ALSC

STAFF NOTES

| my last column of the attorneys in the Bar-
¥ row, Nome and Dillingham ALSC offices.
These hardy souls handle the entire caseload 3300 Arctic Blvd., Suite 103.B, An-
in each location.

is prohibited from handling.? We
have done eaxctly that earlier this
year and are proud to introduce to
you the new pro bono program.

THE NEW PRO BONO
PROGRAM FAQ
Q. What is the new pro bono
program?

A.The Alaska Pro Bono Prograni, -

Inc. (APBP) was incorporated in
March of this year with the assis-
tance of Sue Mason of Dorsey &
Whitney. Its current Board of Direc-
torsis co-equal with the ALSC Board,
but we anticipate expanding the
board of the new organization to in-
clude representatives of the bench,
bar and stakeholder groups.

Q. Why was APBP created?

A. In years past, the pro bono
program was operated and adminis-
tered by ALSC, using funds provided
by the Alaska Bar Foundation and
others. In 1996, Congress imposed
restrictions on entities receiving fed-
eral funds including ALSC which ef-
fectively restricted the use of virtu-
ally all other fundsreceived by ALSC,
regardless of the source of funding.
Thus funds supporting the ALSC pro
bono program were suddenly encum-
bered by these federal restrictions
which included, but were not limited
to, a flat prohibition on claiming and
receiving attorneys fees, on repre-
senting prisoners and most aliens,
on handling class actions, redistrict-
ing and welfare reform cases, and
legislative and administrative advo-
cacy.?

ALSC’s challenge to these restric-
tions, reported in earlier columns,
resulted in adoption of regulations
permitting LSC entities to establish
separate and distinct pro bono pro-
grams. After many months of study
and dialogue, and with the guidance
provided by the American Bar
Association’s Committee on ProBono,

Forensic
Document
Examiner

b d
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in State.& Federal Courts.
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* Trained by the US Secret
Service and at a US Postal
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ing in handwriting & signature
comparisons.

» Currently examining c¢riminal
cases for the local and federal

law enforcement agencies in
the Eugene (Oregon) area.

James A. Green
888-485-0832

the ALSC Board and staff decided it
was necessary to “liberate” the pro
bono program.
Q. So what is really “new”?

- A.The new APBP can accept a
much wider variety of cases than
could the old pro bono program, and
therefore meet the substantial needs

Time constraints prevented mention in of those who depend upon pro bono

legal services but were not being
served.

The office and phone and fax num-
bers are also new; APBP is located at

chorage Alaska 99503. The new phone
is: 565-4300; toll free: 1-888-831-
1531.The fax is: 565-4317.

An open house will be held on
Thursday, September 28 from 4:30
to 6:30 and we cordially invite all bar
members and other friends and sup-
porters of pro bono to attend.

Even the furnishings are new, thanks
to the generous donations of furni-
ture and equipment from the Dis-
ability Law Center, Rhonda Fehlen,

Hughes  Thorsness Powell
Huddlestone, & Bauman,
Southcentral Foundation and
Shelaine Thompson. APBP is still
looking for a donation of a conference
table and eight chairs, so if you have
one, let us know.

Maria Elena Walsh, former ALSC
pro bono co-ordinator, is the new
APBP Executive Director and Chris-
tina Borge is the new APBP opera-
tions director.

Q. Have any other changes
been made in the delivery of pro
bono services?

A. Yes. John Treptow, who is in
charge of pro bono assignments at
Dorsey & Whitney has graciously
committed to providing an “attorney
of the day” every week for six months
to help APBP with intake and refer-
ral. John intends to be active in the
stakeholders committee which will
consist of private social services agen-
cies along with public agencies whose
constituencies often require pro bono
services.

Q. How can I help?

A. You can join the APBP panel
and become one of the many attor-
neys who are making big differences
in the lives of low income Alaskans.
Like Frank Nosek who helped two
sets of elderly clients about to lose
their homes in municipal tax defi-
ciency sales by negotiating settle-
ments in their favor. And Robert J.

Bredesen who fought an unlawful
eviction notice served on an 82 year
old client with multiple disabilities.
And Joseph Pollock who handled a
landlord/tenantreferral and engaged
the help of his friends and relatives
to physically relocate his clients to a
new, safe home. Or Michael Grisham
of Patton Boggs LLP who not only
has been conducting a bi-lingual
Spanish English general law clinic
for the pro bono program, but has
also assisted a young mother of two
small children in defeating
unmeritorious claims for repairs to
her trailer home. Or you can join the
other attorneys and firms who have
been conducting free legal clinics
throughout the summer months, de-
spite the sunny evenings, including
Marcia Davis, Sally Hinkley, James
M. Shine, Mendel & Associates, Ken
Kirk, Delaney,Wiles,Hayes,
Gerety,Ellis & Young, Michael
Shaeffer and Sean Malthie/Assistant
Staff Judge Advocate (EAFB).

Q. How else can I help?

A. You can petition the Alaska
Bar Association to adopt the approach
of the New York state judiciary which
has recently allowed attorneys to
accumulate CLE credits by perform-
ing pro bono work.*

Or you can you can promote the

practice of Manuel Newburger, an
Austin, Texas attorneywhohasmade
pro bono fund raising a firm project
by generating charitable contribu-
tions as part of settlements in civil
litigation. His firm waives contin-
gent fees for the charitable compo-
nent of a settlement.
Or your firm can make a commit-
ment to provide lawyer of the day
assistance to APBP, like Dorsey &
Whitney.

Q. What if I can’t help right
now?

A. You can make a pledge of fu-
ture assistance to the program or you
can plan to attend the Barrister's
Ball which will be held in the winter
of 2001 as the first annual APBP
fund raiser. Call Maria Elena for
details.

There is no limit to the kind of
support you can and should provide
to the new pro bono program.

1
See Task Force Report (May 2000) at 25.

2
Id. at 27-30.
3
See 45 CFR Part 1610.
4
See New York Law Journal March 6,2000 at 1.
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The argument for Ballot Measure 2

By Sen. Dave DonLEY

uring last legislative session
the Legislature approved plac-
ing Ballot Measure 2 on this

November’s election ballot. Ballot

Measure 2 proposes to amend

Alaska’s State Constitution by:

1. Defining -amendments as
changes that are limited to one
subject and may affect more than
one constitutional provision; and
by

2. Prohibiting a court from chang-
ing the wording of proposed con-
stitutional amendments or revi-
sions before the people of Alaska
vote on them.

Ballot Measure 2 does not in-
fringe on the Court’s power to strike
proposed amendments from the bal-
lot if they overstep other constitu-
tional limitations.

These proposed changes are in
response to the State Supreme
Court’s decision in the recent case of
Bess v. Ulmer. They are intended to
restore the original intent of the fram-
ers of Alaska’s Constitution regard-
ingwhen and how the people of Alaska
may amend our constitution.

In Bess, the Supreme Court con-
cluded “that a revision is a change
which alters the sub- -

damentally redistributes among all
three branches of government consti-
tutional power previously held by the
chief executive alone, impacts all vot-
ers within the state, and restructures
the manner by which the voters are
grouped together to elect their legis-
lators, is a mere constitutional
“amendment” undeserving of the po-
litically impartial deliberation inher-
ent in the constitutional convention
process. The irony is remarkable.”

The court has created such a sub-
jective and confusing standard that
it is impossible to say for certain
whether a proposed change is an
“amendment” or a “revision.” This
uncertaintyundermines a fundamen-
tal element in the success of our de-
mocracy—the right of the people to
amend their constitution.

During the comprehensive de-
bates over this proposed constitu-
tional amendment, several key con-

cerns were articulated about the..

ramifications of the followed by the
Bess decision. Those concerns in-
cluded:

1. The Court violated the separation
of powers doctrine when it deleted
asentence from a proposed amend-
ment to the constitution;

2. The test adopted by the Court for
distinguishing between an amend-
ment and a revision is subjective,

vague and vulnerable

stance and integrity
of our constitution in

THE COURT HAS CREATED SUCH

to judicial abuse; and
3. These problems sig-

a manner measured
both qualitatively

A SUBJECTIVE AND CONFUSING

nificantly reduce the
power of the people of

and quantitatively” STANDARD THAT IT IS Alaska to amend their

under a hybrid ap- ~|ypoSSIBLETOSAY FOR o o

proach. An enact-

ment, the Courtsaid, CERTAIN WHETHER A I.The Court Does Not

which = Have The Power To
o extonsive in _ PROPOSED CHANGE IS AN g S S e

its provisions as to

“AMENDMENT” OR A

From A Proposed

changedirectly the
‘substantial en-

“REVISION.”

Constitutional
Amendment.

tirety’ of the con-
stitution by the de-
letion or alteration of numerous ex-
isting provisions may well constitute
a revision therefore [while] even a
relatively simple enactment may ac-
complish such far reaching changes
in the nature of our basic govern-
mental plan as to amount to a revi-
sion also. The process of amend-
ment, on the other hand, is proper for
those changes which are ‘few, simple,
independent, and of comparatively
small importance.’ The core deter-
mination is always the same:
whether the changes are so signifi-
cant as to create a need to consider
the constitution as anorganicwhole.”

This subjective, nebulous test
places Alaskans in a constitutional
straightjacket by creating a confus-
ing distinction between amendments
(the way Alaskans have tradition-
ally changed our constitution) and
revisions (which can be proposed only
by a constitutional convention). Jus-
tice Compton, in his dissenting (in
part) opinion, noted that “[Tlhis
court’s failure to carefully articulate
the test it is adopting is unfortu-
nate.” Indeed, he later points out the
subjective nature of the test and the
lack of consistency within the deci-
sion itself.

“[Tlhe proposed constitutional “revi-

sion” regarding prisoners affects a

narrow class of persons comparatively

few in number. Yet because it impli-
cates numerous state constitutional
provisions, and divests prisoners of
state constitutional protections, we
conclude that it is a constitutional

“revision” that cannot be brought be-

fore the voters as a constitutional

“amendment” initiated by legislative

action. On the other hand, we con-

clude that the proposed change re-
garding reapportionment, which fun-

Nothing in
the constitution em-
powers a court to alter, amend, or
redraft a proposed constitutional
amendment. The Legislature is the
only branch of the government al-
lowed to “propose” constitutional
amendments under Article XIII, Sec-
tion 1. In Bess, the Court strayed
beyond its powers when it deleted an
entire sentence from a constitutional
amendment that had been proposed
by the Legislature pursuant to Ar-
ticle XIIT section 1 of the constitu-
tion.

As the Court has recognized on
several occasions, the procedures for
amending or revising the constitu-
tion must be strictly adhered to. See
Bess v. Ulmer, 985 P.2d at 982; State
v. Lewis, 559 P.2d 630, 639 (Alaska
1977). Unfortunately, the Court did
not adhere to these procedures in
Bess. When the Court changes the
wording of a proposed amendment it
changes the meaning of the amend-
ment. By doing so, the Court as-
sumes the role of proposing an amend-
ment, thereby wusurping the
Legislature’s exclusive constitutional
power to propose amendments under
Article XIII section 1. In so doing,
the Court violated the separation of
powers doctrine, which, as you are
aware, provides a system of checks
and balances that divides power
among the coordinate branches of
government and prevents any one
branch from becoming too powerful.

The Court’s role in reviewing con-
stitutional amendments and the pro-
cess by which they were adopted is a
significant check on the people of
Alaska and their Legislature’s abil-
ity to propose amendments to the
constitution. The separation of the

power to propose amendments from
the power to review and apply them
creates a system of checks and bal-
ances on the process of amending the
constitution. When the Judiciary re-
writes proposed amendments, it im-
permissibly alters this system of
checks and balances because the
branch of government drafting pro-
posed amendmentsis also the branch
reviewing the pro-
posals for constitu-

guidance in the minutes of the Con-
stitutional Convention on how to dis-
tinguish between an amendmentand
a revision, it adopted an allegedly
modified version of a test used by the
California Supreme Court to distin-
guish between the two.

The test articulated by the Court
in Bess is too vague and unpredict-
able to be a useful guide to Alaskans.

Alaskans and their

tionality and apply-

THE COURT SHOULD NOT HAVE

elected Legislature
have a strong inter-

ing the amendments

amen: VIOLATED THE SEPARATION OF  ©st in having a dis-
to specific cases. tinction between an
Under Ballot POWERS BASED ON AN amendment and a

Measure 2, the Court
would maintain the

ATTORNEYS’ STIPULATION.

revision that is clear
and meaningful.

power to strike an
unconstitutional

amendment from the ballot, but it
would make explicit that the Court
could not alter the language of a
proposed amendment.

« Indecisionsbefore Bess, the Court
has conceded its lack of power to
rewrite legislation. In State v.
Campbell, 536 P-2d 105 (Alaska
1975), the Court was faced with a
challenge to the constitutionality of a
statute. Noting that the role of the
Court was to reconcile, whenever
possible, the statute with the consti-
tution, by rendering a construction
that harmonizes statutory language
with constitutional provisions, it
nonetheless recognized thatits power
to interpret the statute was limited
by the separation of powers doctrine.
Campbell, 536 P.2d at 110; see also
Kimoktoak, 584 P.2d at 31 n.6 Veco
Intern v. Alaska Pub, Off, Com’n.,
753 P.2d 703, 713 (Alaska 1988).
Since the separation of powers doc-
trine limits the ability of the Court to
imply terms in a statute, it certainly
prohibits the Court from engaging in
the wholesale rewriting of a proposed
constitutional amendment.

The only justification for this ac-
tion given by the court was the alle-
gation that counsel representing the
Legislature stipulated to the modifi-
cation of the amendment. This con-
cession was allegedly extracted from
the Legislature’s counsel at oral ar-
gument, and, therefore, counsel had
no opportunity to consult the Legis-
lature, his client. In testimony be-
fore the Legislature, that attorney
took exception to the Court’s charac-
terization of what was said at oral
argument and contends he did not
agree to the removal of the stricken
language. Even ifhe did, no attorney
or party can waive the specific lan-
guage of the constitution or the doc-
trine of the separation of powers.

The Court should not have vio-
lated the separation of powers based
on an attorneys’ stipulation. It is
beyond debate that the specific lan-
guage of a proposed amendment can
be approved only by a two-thirds vote
of both houses of the Legislature.
The so-called Marriage Amendment
that ultimately passed was not pro-
posed by the Legislature in the man-
ner required by the constitution, but
rather was proposed by the Court.
The constitution does not allow at-
torneys or the Court to modify pro-
posed constitutional amendments.

II. The Bess Test For Distinguish-
ing Between An Amendment And A
Revision Is Too Vague To Serve As A
Practical Guideline For The Legisla-
ture.

In Bess, the Court held that the
Alaska Constitution distinguishes
between an amendment and a revi-
sion. Because the Court found no

There are many
reasons for adopting
a clearer test for distinguishing be-
tween an amendment and a revision.
First, a clear distinction between an
amendment and a revision informs
the public and the Legislature
whether a proposed change to the
constitution can be accomplished as
an amendment. The vague test ar-
ticulated in Bess leaves the public
and their elected representatives
guessing whether a proposed change
to the constitution is an amendment
or a revision, and thus may stymie
needed changes to the constitution.
For example, extensive public testi-
mony before the Legislature has con-
tended that the proposed constitu-
tional amendment regarding subsis-
tenceisreally a “revision” under Bess,
and thus would not be allowed on the
ballot.

Delegates to Alaska’s Constitu-
tional Convention may not have
clearly articulated the distinction
between an amendment and a revi-
sion. However, they would not have
adopted a definition that was sovague
and problematic that the validity of
every proposed amendment would
have to be decided by the courts in
expedited litigation.

Third, the subjectivity of the Bess
test undermines the democratic na-
ture of our government. It raises the
specter that judges and justices may
use the Bess test to strike down pro-
posed amendments that they per-
sonally deem unwise. Were Courts
to do so, they would be substituting
their judgment for that of the people
and their elected representatives.

In future cases, the Court should
adopt the “single purpose” test as a
litmus test for determining whether
a proposed change to the constitu-
tion constitutes an amendment or a
revision. Several states use the
“single purpose” test to limit the scope
and breadth of amendments to their
constitutions. See In Re Title, Ballot
Title, Submission Clause, and Sum-
mary for 1999-2000, 977 P.2d 845
(Colo. 1999); Armatta v. Kitzhabe 959
P.2d 49 (Or. 1998); Wall v. Board of
Electors, 250 S.E.2d 408 (Ga. 1978);
Buchananv. Kirkpatrick,615S.W.2d
6 (Mo. 1981); O’Grady v. Brown, 354
N.E.2d 690 (Ohio 1976); and Carter
v. Burson, 198 S.E.2d 151 (Ga. 1973).

In Carter, the Court stated:

The test of whether . . . a constitu-
tional amendment violates the mul-
tiple subject matter rule is whether
all of the parts of the . . . constitutional
amendment are germane to the ac-
complishment of a single objective. If
s0, it does not violate the rule; other-
wise, it does.

This test is a much more practical
test than the Bess test for distin-
guishing between an amendment and
arevision. First,itis easier to under-

Continued on page 21
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The argument for Ballot Measure 2

Continued from page 20

stand and apply than the vague stan-
dard articulated in Bess. Second, it
allows the Legislature to propose
amending the constitution to achieve
a single narrow purpose, but pre-
vents it from making sweeping revi-
sions to the constitution. Third, it
allows voters to clearly understand
the purpose of a proposed amend-
ment. Fourth, it allows more than
one section of the constitution to be
changed, so long as the changes are
all designed to achieve the limited,
narrow, articulated purpose of the
amendment.

Since statehood, Alaskans have
understandably been reluctantto call
a constitutional convention due to
the uncertainty of what would re-
sult. But Alaskans have voted in
favor of 25 amendments since state-
hood. Several of these amendments,
such as those concerning the right to
privacy and limited entry, arguably
do not meet the vague test the court
adopted in Bess. To now force Alas-
kans to call constitutional conven-
tions to make even single subject
changes to their constitution is ter-
rible public policy and bad govern-

ment. The court action forces Alas-
kans into an undemocratic, take it or
leave it risk of a constitutional con-
vention to make future improvements
to our constitution.

The single purpose test is far su-
perior to the Bess test in achieving
this objective. It is easier to under-
stand, and therefore will allow the
Legislature to propose amendments
which will pass judicial scrutiny. It
allows amendments to be made to
the Constitution which are designed
to address a single problem, even if it
requires amending several sections

President’s Column: Simplifying the justice

Continued from page 2

Even then, there will be prob-
lems. A story helps illustrate.

Once upon a time, a boy seeking
knowledge set upon a journey to dis-
cover the true meaning of Truth and
God. He climbed the highest moun-
tain seeking out the oldest and wis-
est of men. Upon his meeting, the
young man asked the wise man,
“what is God?” The wise man re-
plied: “The answer is simple, every-
thing is God.”

Serene and confident in his
knowledge, the boy descended the
mountain to return home. On his
way, he was walking down a narrow
road when he saw a man on the back
of an elephant approachinghim. The
man on the elephantbegan yelling at
the young man in the road to step
aside, as there was no turnoff on the
narrow road. The now-enlightened
boy continued confidently on hisway,
secure in the knowledge that since

everything was God, the elephant
was therefore God, and that surely
God would not harm him. The man
on the back of the elephant continued

to yell and wildly gesture at the boy -

to get out of the way. But the boy
continued on untilhe was run over by
the elephant.

Dazed, bruised, and bewildered,
the boy made his way back to the old
man to tell him that his definition of
God left much to be desired. Upon his
assent up the mountain and his ex-
planation about being trampled by
the elephant, the boy questioned the
wise man how everything could be
God, since God in the form of the
elephant had just run over him.
“Surely,” the boy said, “if God were
the elephant, he would not have
harmed me.”

After listening to the story, the
wise man replied to the boy, “But my
son, did you not hear God on top of
the elephant yelling at you to get out
of the way?”

Judicial Council retention

Continued from page 1

® Non-confidential portion of
Judge Questionnaire

The Judicial Council urges attor-
neys tosupportretention of thejudges
who will be on the ballot this fall. In
particular, I urge you to respond to
misleading letters
to the editor and
news stories in the
press and commu-
nicate your views
and the availabil-
ity of evaluation
information to oth-
ers. Please give me a call if you would
like handouts about the evaluation
process for presentations to commu-
nity groups.

There will of course be those who
attack the independence of our judi-
ciary, arguing that judges have in-
correctly decided cases and have im-
properly limited legislative or execu-
tive actions. However, our constitu-
tional founders established an inde-
pendentjudiciary in Alaska precisely
to act as a check on the governor and

Evaluation information
available online at
www.ajc.state.ak.us

one else, make mistakes, the Council’s
review of judicial performance and
decisions show that our judges strive
to correctly apply our law and consti-
tution in an unbiased manner.

We all disagree with court deci-
sions from time to time, and judges
certainly should be evaluated. But
they should be
evaluated on their
fairness, knowledge
and good faith ap-
plication of the law.
Their role is not to
determine the popu-
larity of the law but
to apply it fairly, to determine
whether the legislature has exceeded
its constitutional limits, and to make
the decisions required by our consti-

‘tution and our laws, based on their

best judgment. The Judicial Council
members, from the very conserva-

‘tive to the very liberal, unanimously

concluded that each of the judges on

the ballot this fall have fulfilled this
standard and should be retained.

—William T. Cotton,

Executive Director

retention this November by the Alaska Judicial Council but is being actively

targeted by certain political groups for his decisions in controversial cases.
An election retention committee has been formed to support Judge Tan.

Contributions may not exceed $500. Contributions in excess of $100 should

be accompanied by your address, occupation and employer. The defense

of an independent judiciary is in your hands. Please send your contributions

to the address below as soon as possible (no business checks, please).

Paid for by

Alaskans for Judge Sen Tan, P.O. Box 3215, Anchorage, AK 99509-3215
Loni Levy & Louisiana Cutler, co-chairs; Larry Ostrovsky, treasurer

Ideas to simplify the Justice Sys-
tem come from all quarters. All
should be considered and bravely
implemented, experimented with,

“and then cast off if better ways exist

to achieve simplification. But no one
idea of simplicity, or no one source of
ideas about simplification, should be
considered a panacea.

Frederic Bastiat, in The Law,
wrote: “The nature of law is to main-
tain justice. This belief is so
widespread that many persons have
erroneouslyheld that things are §ust’
because law makes them so.”

Bastiat’s conception of law and
Justice are like the parable of the boy
trampled by the elephant. The pub-
lic may have the belief that because
we have laws, we have justice. Those
same people may be trampled by the
laws and then pick themselves up
believing there is no justice. Cer-
tainly justice existed somewhere.
What was needed was either better
listening to those who could have
guided them through the law, or bet-

M
= SINCE 1895 }7

Mark your calendar now!

2001 BAR CONVENTION

SAME WEEK -

Ketchikan
Ted Ferry Civic Center

Thursday, Friday, & Saturday
May 10,

Justice Stephen Breyer
of the U.S. Supreme Court

will be on the program friday and Saturday.

Don’t miss this convention!

of the constitution to address that
problem. At the same time, it pre-
serves the distinction between
amendments and revisions by pre-
venting the Legislature from propos-
ing widespread changes to the con-
stitution.

In conclusion, Ballot Measure 2 is
an attempt to maintain the balance
of power between the three branches
of government by offering language
which maintains and clarifies the
power the people of Alaska always
thought they had, the power to rea-
sonably amend their constitution.

system?

ter guides to help them avoid being
trampled.

Our System of Justice and our
civilization will not soon become sim-
pler. All of us must adapt to the
changing and increasing complexi-
ties of society. But lest we become
trampled ourselves, we must strive
to make the Justice System simpler
for those who might someday trample
us.

FINDING AND CHOOSING LAWYERS

Clients prefer a
personal touch.

Corporate counsel wants to hear
from their lawyers

60% by phone or letter
400/ indirectly through
(o]

newsletters or other
©Greent|

methods.
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NEW DATES!
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TALES FROM THE INTERIOR

Family vacation
[J William Satterberg

Mouse, and their various pals from
MGM, Warner Brothers, and Uni-
versal Studios. Itis a traditional trip
that allows the children to see their
maternal grandmother before she
comes to Fairbanks for another two
weeks in July.

Experience has shown, however,
that it is best that I remain in
Fairbanks during this trip. Itis not
that I am anti-social.

Rather, we have found during
our vacations that things often hap-
pen to the house and the animals.
Whether the tragedies are broken
pipes, floods, furnace outages, break-
ins, or the like, it has been best for
one of us to remain in Fairbanks to
guard the roost. I generally am vol-
unteered.

The summer

It has become a dysfunctional tradition:
the summer trip. Every year, my wife,
Brenda, and our two daughters, bid adieu
to Fairbanks in June and travel to Florida.
They go there, in part, to enjoy the warmth.
They often also descend upon Mickey

naturally thinks that it is a human.
After all, it was raised by humans.
Early on, the cat taught the dogs who
was boss. This aggressiveness com-
pelled us to have the cat de-clawed so
that the dogs wouldn’t be hurt any-
more. But, no one told the dogs, for

the cat’s sake. Over the years, a

peaceful co-existence has developed
between the three animals, with the
cat often knocking food off the
countertops late at night so that the
dogs can eat.

Then there’s the garden. My wife
is an avid gardener, who truly enjoys
the time she spends in the mud, dirt,
and weeds, doing battle with mosqui-
toes, while I relax on the porch.

When my family leaves town, I

only have two jobs
to do. One is to

tripnormally lasts

| WANTED TO SEE HOW MANY

take care of the

two to three
weeks. During

DIFFERENT TYPES OF MOLD COULD

animals. The other
is to take care of

that period of

GROW IN THE REFRIGERATOR

the garden. Unfor-

time, following the
initial shock of

OVER A THREE-WEEK PERIOD.

tunately, that
tasking is decep-

watching my fam-

ily trundle down the jetwaywith their
mass of carry-ons in tow, I settle into
a regular routine which some de-
scribe, as well, as a “vacation.” The
only difference between my vacation
and their vacation is that I don’t go
anywhere unless  want to. My vaca-
tion is, instead, a departure from the
regular routine of family existence.

Not that I don’t enjoy family life.
My wife and I recently celebrated our
20th anniversary. We have twomar-
velous children, and three pets. Itis
just that there are certain restric-
tions which family life places upon
the male of our species.

Science has shown that, with
time, males forget and fail to appre-
ciate the little things. June vacation
is, in effect, a chance for me to revert
to my primordial beginnings, much
like the smelly

tive. It is better
said that these are the only two “man-
datory” jobs that need to be done.

Other duties emerge with time,
and which need attention lest I be
overcome and killed outright.

For example, have you ever
looked in your refrigerator? I mean
really looked? Just how many jars of
mustard or mayonnaise can a person
own? Isthat white fuzzy stuff on top
normal? How many bottles of half-
used salad dressing can exist? And
how long can a pound of hamburger
last before it turns green? Really
green?

During the last trip, I conducted
an impromptu experiment. I wanted
to see how many different types of
mold could grow in the refrigerator
over a three-week period. Real mold.
Not just the slime mold genus, Getus

Sickem, that won

my oldest daughter
a science fair award

recently. I decided
to see how long it

amoebas that -

slithered out of | THROW ALL THE CLOTHES INTO
theswampduring "~ yyg MACHINE AT THE SAME TIME,
the creation of 8

man. (I mean, POURINA BUNCH OF LIQUID SOAP,

would take to sour

Homo sapiens.) 1
suspect that the

EAT POPCORN, AND WATCH THE

three different vari-
eties of milk: non-

creation of woman

BUBBLES CASCADE OUT.

fat, 2%, and whole

was a much
cleaner affair. :

Our family is a polyglot. We allhave
different interests. The concept of
“Father Knows Best” went out the
window years ago. Something about
the modern age.

We also have three animals who
are an equally unique lot. The oldest
is a Golden Retriever, who we prefer
to call a Golden Retreater, due to its
demonstrated temerity. Our second
‘dog is what can only be described as
a mixture of the North Half of the
City of Fairbanks. That mutt has a
chronic breath problem. I attribute
the breath to an undiagnosable gum
disease.

Then, there is the cat. The cat
was orphaned at birth. As such, it

fat. I also wanted to

: establish how many
take-out containers the refrigerator
could hold before the compressor be-
gan to rattle and overheat.

It started out as a grand experi-
ment. It stopped when I realized
that it was life threatening. (Some-
thing tried to attack me one weekday
morning as I was getting my second
breakfast beer.)

Exercisingmy newfound freedom
to strut proudly around the house
with nothing on, and to eat gaseous
foods without reserve, I next began
to evaluate the laundry situation. A
quick count told me that, if I could
control my courtroom nervousness, I
should have enough dress shirts to
make it until the family returned.

Although I could certainly do the
laundry, and actually did so once, I
began to realize that something was
missing. It wasn’t the usual starch in
my underwear. For some magical
reason, only known to me when my

ing up on the kitchen counter and
knocking things off, breaking into
candy bags, or engaging in other pan-
try raids.

Fortunately, this year, I discov-
ered anew technique. Simply stated:

wife v}:as inaltown, ifyoudon’tfeed the
my shirts always dogs, the dogs will
comebackwrinkle- | DISCOVERED A NEW TECHNIQUE. clegasn the littger box
freg. However, the SIMPLY STATED: IF YOU DON'T for you. Obviously,
shirts that there are some
washed came back  FEED THE DOGS, THE DOGS WILL  minor drawbacks,
looking like the pro- such as the bad
vatbial, nnmadein oo et EBOLES RO breath of the one
bed, no matter how dog, for example.

long Ileft them in the dryer after the
cycle stopped.

Admittedly, laundry is a difficult
concept. Istill cannot figure out why
people believe that dark clothes need
to be separated from white clothes.
Maybe it’s a throwback to the South-
ern sixties. As for my own style, I
throw all the clothes into the ma-
chine at the same time, pour in a

_bunch of liquid soap, eat popcorn,

and watch the bubbles cascade out.
When the machine finally stops
clunking and jumping, I toss the
whole batch into the dryer. Iset the
dial for maximum heat and time, and
come back in the morning to pull the
dry clothes out.

After my mother died, my father
told me thathe could get six days out
of a pair of shorts. He claimed he
would put them on
and wear them for

-that issue, I am not alone.

But, all in all, it is a balanced rela-
tionship. Moreover, I have found
that the dogs tend to relate to the cat
better. After all, nobody wants to
bite the hand, (or whatever portion of
the anatomy) that feeds them. On
Local
Fairbanks attorney,John Tiemessen,
recently told me that his Golden Re-
triever also likes “the little Almond
Rocas” that the cat leaves behind, as
well. Maybe it is a Golden Retriever
thing. g
~ I have never understood why a
person makes a bed. It doesn’t make
sense. The only reason to make a bed
is if you plan to have somebody come
over and look at the bed, or otherwise
pass judgment upon your living con-
ditions. But that risk only happens
to me for two weeks in July. In my
opinion,

three days. He next

EMPTYING THE GARBAGE IS A

bedmaking
wastes valuable

would turn them in-
side out and wear

SELF-ALERTING TYPE OF THING.

sleep time. Prac-
tically speaking,

them for another

three days. It was a good theory, but
he was only halfway there. What he
forgot to recognize was that, if you
also spin them around on each side,
you can get at least another six days
out of the same pair. True, there are
certain social complications inher-
ent in that process, but it does save
on water.

Socks, on the other hand, are
cheap. 1 usually just wear socks until
they wear out. I then buy a new set
at K-Mart. Fortunately, I found that
the cat likes to chew on my socks.
This appetite draws the cat’s atten-
tion away from beating up on the
dogs, an added benefit to family har-
mony.

Animals certainly do take a fair
amount of time in any house-sitting
type situation. Ordinarily, I am not
particularly fond of cats. Instead, I
tolerate them. Cats respond to me in
asimilar fashion. In fact, it normally
takes the family cat two to three days
just to warm up to the fact that the
wife and kids are no longer around,
before it will relate to me. Every
summer, during that period of time,
a love-hate relationship develops.
Feline bonding.

The major reason that T do not
enjoy cats is because I do not like
litter boxes. Even with the new
clumpless litters, litter scoops, and
machines that do it all for you, a cat
litter box still is as
bad as a six-month-

moreover, I have
never been able to figure out how to
get a fitted sheet to stay on a mat-
tress, regardless. In fact, it took me
more than a year, alone, to realize
that the fitted sheet was for the bot-
tom mattress only. When putting on
a fitted sheet, usually I tend to end
up sprawled spread-eagled across the
mattress, trying simultaneously to
pin all four corners like a frustrated
pro-wrestler. Lately, I decided that
it is much easier just to let the covers
pile up, climb in, and then kick them
to wherever they belong. Since I
have a tendency of kicking the bed
covers around, anyway, it makes no
sense to try to organize the process
prior to doing the destructive acts.
Oops, I almost forgot about the
garbage, again. Likekitty litter, emp-

.tying the garbage is a self-alerting

type of thing. At a certain point in
time, unless the dogs have also got-
ten into the garbage, it becomes obvi-
ous when it is time to take the gar-
bage to the dumpster. Fortunately,
years ago, I bought an Israeli gas
mask at an auction, which has proven
to be quite effective for the intermi-
nably long, one mile drive to the
dumpster.

Gardening presents yet a differ-
ent task. Each year, I believe that
my wife will be pleased when she
returns to find all of the pretty little
yellow flowers that have grown in
the garden. They
are the same type

old baby’s diaper. GOD HAS DONE A GOOD JOB of flowers that
In many respects it grow all over the
can be worse, when CREATING THIS WORLD, S0 I lawn. To my dis-
you choose to ne- “FGURE THAT HE WILL DECIDE &y, Brenda

glect it the way I

never seems too

do.

WHEN IT 1S TIME TO WATER.

impressed by my

Tosolvethis di-
lemma, during this
last family vacation, I came up with
a whole new concept of litter box
control and animal management. In
previous years, I would race home at
11:00 p.m. to feed the dogs and clean
the litter box. During those earlier
vacations, the dogs would usually
fend for themselves simply by climb-

stewardship. As
for watering, I fig-
ure that watering is nature’s task.
God has done a good job creating this
world, so I figure that He will decide
when it is time to water.

The final chore that needs to be
mentioned concerning the house-sit-

Continued on page 23
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Alaska Supreme Court rewrites liability law?

By Jiv DEWT AnND AisHA TINKER BRAY

n June 30, 2000, the Alaska
Supreme Courtsignificantly re-
wrote the law of products liabil-
ity as it affects a business that pur-
chases the assets, but not the liabili-
ties, of another. A business that
purchases assets as an ongoing con-
cern will be liable for the product

liability claims of its seller, despite

what the purchase documents may
say.

In Savage Arms, Inc. v. Western
Auto Supply Co., Opinion No. 5293,
(June 30, 2000) a minor was injured
by an allegedly defective .22 rifle
manufactured by Savage Industries,
Inc. Savage Industries, Inc. sold its
assets to Savage Arms, Inc. in 1990,
apparently after the rifle in dispute
had been manufactured. The court
acknowledged that“[g]lenerally, when
one company sells all its assets to
another, the acquiring corporation is
not liable for the debts and liabilities
of the selling company,” subject to
four exceptions not relevant to the
case. Savage Arms, No. 5293, slip op.
at 9.

But the court elected to follow a
minority rule, a rule that was re-
jected by the American Law
Institute’s Restatement (Third) of
Torts and the majority of courts to
consider it, that greatly expands the
Liability of a purchaser for the torts of
the seller. Id. at 13. The court
articulated a new “continuity of en-
terprise” theory as looking beyond
the formal requirement of identical
shareholders and considering the
substance of the underlying transac-
tion. Id. at 12.

The key factors under the “conti-
nuity of enterprise” exception,
first articulated in Turner v. Bi-
tuminous Casualty Co., [244
N.W.2d 873 (Mich. 1976)] are: (1)
continuity of key personnel, as-
sets, and business operations; (2)
speedy dissolution of the prede-
cessor corporation; (3) assump-
tion by the successor of those pre-
decessor liabilities and obligations
necessary for continuation of nor-
mal business operations; and (4)
continuation of corporate identity.
This is a limited exception that
looks past the identity of share-
holders and directors, and focuses

on whether the business itselfhas

been transferred as an ongoing

concern.
Id. at 12 (internal footnotes omitted).

Critics may argue that the court
would be better off leaving signifi-
cant expansions of product liability
to the Legislature,! but this article
focuses instead on what appears to
be a seriously flawed analysis of the
benefits and detriments of adopting
such an expansion.

The flaw is this: each of the ration-
ales advanced by the court for adopt-
ingthe“continuity of enterprise” stan-
dard logically argues only for pro-
spective application, yet the court
gives this new policy retroactive ap-
plication.

The court first notes that the “con-
tinuity of enterprise” rationale has
been criticized for its impact on the

value of businesses which, for one-

reason or another, are attempting to
sell the business as a whole or in
substantial parts.

Critics of the modern exceptions
(such as “continuity of enter-
prise”) argue primarily that ex-
panding liability harms the over-
all economy by making it more
difficult for companies to reorga-
nize or sell their assets without
destroying the value of the ongo-
ing business enterprise.

Id. at 14. The court’s treatment of
this concern is less than complete:

But we have not been referred to
any evidence that adopting this
modern “continuity of enterprise”
exception (or the marginally more
popular “product line” exception)
has in fact increased the number
of corporate liquidations or
piecemeal breakups, or that
rejecting the modern exceptions
hasin fact decreased liquidations
or piecemeal sales. And our
research hasnotdisclosed studies
that have so concluded.

Id. at 14-15 (internal footnote omit-
ted). Asthe court acknowledged ear-
lier, this doctrine has been recog-
nized in only a few states, and only
relatively recently. Id. at 13. It’s
hardly surprising that the court has
not been able to find studies demon-
strating its economic effects. For the
court torely upon the absence of data

Family vacation

Continued from age 22

ting experience pertains to the find-
ing of meals. For some reason, when
my family is in town, meals magi-
cally appear on the dinner table each
night. During the absence, I become
a regular at the local fast food gas
station for breakfast. I also become
the object of many a person’s sympa-
thy as they invite me for dinner. But,
I'm not one for waiting. If they don’t
invite me, I just show up at 5:00 p.m.
and refuse to leave. Invariably, I get
an invitation by 7:30 p.m.

Not bashful about accepting left-
overs, I always establish a rather
hearty collection in the refrigerator,
which I later consume the day before
the family returns, fluffy white stuff
on top or not. I have grown especially
fond of the chunky milk. It is a
learned taste.

There is something to be said for
these mini-vacations for all con-
cerned. Not only do the girls get a
chance to get away from me, which
can be quite exhilarating, I'm told,
but I, as well, appreciate the value of
having the crew return. True, there
is an emotional value to the return
that cannot be quantified. There is
also a lot to be said for not having to
make the bed, cook the dinners, or do
the laundry. The house does not run
automatically, even though I would
like to think so. (Now, if T could just
figure outwhere they put thatblasted
dog food, I'll be okay. I don’t want
them to think that I ran out early.
After all, they may make the connec-
tion with the litter box, which would
require some rather difficult explain-
ing.)

is surprising, however, and could be
criticized as conclusive.

The court next looks to the eco-
nomic effects of imposing the “conti-
nuity of enterprise” rule:

We alsonote that permitting suc-
cessor liability under the “conti-
nuity of enterprise” exception will
not discourage large-scale trans-
fers so long as anticipated suc-
cessor liabilities do not exceed
the value of the corporation’s ac-
cumulated goodwill. Presum-
ably, many corporations will con-
tinue to engage in efficient and
productive transfers, with the
purchasing firm merely factor-
ing into the purchase price the
cost of those successor liabilities.

Id. at 15. The court’s reasoning here
issound, but only provided the rule is
given prospective and not retrospec-
tive application.

The flaw is this: each of the rationales
advanced by the court for adopting the:
“continuity of enterprise” standard
logically argues only for prospective
application...

In fact, negotiations for the sale of
assets can and usually do take the
risk of liability into account. But for
sales that were conducted under the
old rule, negotiations are no longer
possible, and the purchasers in those
transactionswillnow find themselves
saddled with a class of risks they did
not assume. Indeed, in many cases,
the sales would have been “asset
sales” only, without liabilities - in-
cluding contingent product liability
claims - intentionally leaving the risk
of such claims on the seller. For the
court to simply state, “we would ex-
pectselling and purchasing firms sim-
ply to negotiate to a rational price
that takes account of these potential
claims” begs the question of how that
is to be accomplished in a completed
transaction. Id. at 16.

Put another way, a purchaser of
assets that consist of a line of manu-
facturing or perhaps an entire com-
pany has presumably paid fair mar-
ket value for those assets. The court
in Savage Armshas changed the defi-
nition of “assets” to include a large
class of “liabilities.” As a result, the
true fair market value of the “assets”
necessarily changes. Ifthe seller has
subsequently distributed its assets
to its shareholders, as is its right,
and has subsequently dissolved it-
self, asis also its right, the purchaser
has been deprived of the benefit of its
bargain, and has no meaningful re-
course.

If a purchaser is larger and
wealthier than a seller, then the
“pocket is deeper” for a tort plaintiff
under the court’s new rule. The court
concludes that is only fair. Id. at 16-
17. Without going into the justice of
the situation, or whether or not this
results in a “windfall” to a tort plain-
tiff, by giving this new rule retroac-
tive application the new rule is made
patently unfair. A large tort claim,
unknown and perhaps unknowable
to the purchaser, will simply deprive
the purchaser of its bargain. The
court’s offhand comment in this re-
gard, that “once again, purchasing
corporations can attempt to account

for this risk of loss in the purchase
price,” is meaningless as to consum-
mated transactions. Id. at 17.

The court acknowledges that this
new rule will create complications in
bankruptcy, where the goal is to
maximize the value of assets for the
creditors. Id. at 17. While the court
is being a little presumptive in con-
cluding federal law won’t sell assets
free and clear of all claims, including
unknown tort claims, 11 U.S.C. §
365, the court’s treatment of the is-
sue borders on flippant.

But we see no persuasive reason
to favor corporate creditors over
claimants later injured by the
seller corporation’s products.

Id. at 17. It does not seem to occur to
the court that the “creditors” in bank-
ruptey can include tort claimants. In
effect, the court proposes to diminish
the bankruptcy recovery of known
claimants for the benefit of potential
future tort claimants. And, again, it
is impossible to find justification for
retrospective application in the
court’s arguments.

The court acknowledges that there
may not be a causal relationship be-
tween the harm created and the pur-
chaser, but argues that the “good-
will” it believes is inherent in an
asset purchase justifies holding the
purchaserliable. Id. at 17-18. Itisin
that context that the court comes
closest to recognizing the retrospec-
tion problem:

When a firm negotiates to pur-
chase another corporation, keep-
ingthe “enterprise” intact, it must
anticipate any potential succes-
sor liabilities and negotiate an
appropriate price. To permit the
successor, which presumably
negotiated a discount for poten-
tial successor liabilities when
dickering over the purchase price,
to avoid liability based on lack of
causation would give the succes-
sor an unwarranted windfall.

Id. at 18. The verb tenses are in-
structive: “must” and “would give;”
again the court’s justification speak
to prospective application yet Sav-
age Arms involves retrospective ap-
plication.

Finally, the court concludes that
the new doctrine will encourage the
traditional purposes of products li-
ability law: it will encourage manu-
facturers to create safer, defect-free
products to maximize their business
value for the future. Id. But in the
cases of completed sales, the policy is
preposterous.

For businesses that have already
made asset purchases, the only op-
tion now is to purchase insurance or
other suitable risk management so-
lutions to take into account the new
classes of claims that the court has
created.? Those insurance premiums
and similar costs are an unfair, un-
reasonable burden, but unless the
court recognizes that its reasoning
only justifies prospective and not ret-
roactive application, the alternatives
are even worse.

! An argument rejected by the court “be-
cause [successor liability] is directly related to
products liability law, a doctrinal road long
traveled by courts.” Savage Arms, No. 5293, at
19.

2 While the decision is limited to products
liability, long-time observers ofthe court might
anticipate the rule being generalized to ser-
vices and well as products, and other kinds of
claims besides torts.
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Clinton’s a surprising tort reformer

By Bos Van VoRis

hen president Bill Clinton spoke to the Association of Trial
Lawyers of America convention in Chicago on July 30, he got a
reaction the city usually reserves for Sammy Sosa.

Maybe that’s no surprise. He and the plaintiffs’ bar are no strangers —
although, strangely, it was the first time he had officially addressed them as
a group. Many of them have given generously to and hosted fund-raisers for
the president and his party. He has shared their battles against the tobacco
industry, gun makers and health maintenance organizations (HMOs). And
in his speech, which urged Congress to pass a patients’ bill of rights that
would permit lawsuits against HMOs, he uttered a phrase that could serve
as ATLA’s motto: “A right without a remedy is just a suggestion.”

Still, an examination of the Clinton tort reform legacy raises questions
about why the president got such a warm reception. At least 11 times during
his presidency, Clinton has signed bills that limit the remedies of injured
people and their lawyers in cases involving defective aircraft, faulty medical
implants, Y2K glitches, securities fraud and other things. :

¢ The General Aviation Revitalization Act of 1994. It sets an 18-year
statute of repose for small aircraft and aircraft parts. That means a plaintiff
can’t sue if a defective airplane or part is more than 18 years old. Backers
claimed products liability lawsuits were killing the small-aircraft business
in the United States.

 The Federally Supported Health Centers Assistance Act of 1995. This
law limits the liability of community health centers by treating them as
though they were agencies of the federal government. Plaintiffs may sue
only under the Federal Tort Claims Act.

e The Small Business Job Protection Act of 1996. A provision of this bill
declares that punitive damages and damages for emotional distress are
taxable income. President Clinton signed the bill despite reservations,
saying that emotional-distress damages should be treated like damages for
physical injury, which are not taxed.

e The Aviation Disaster Family Assistance Act of 1996. This law
prohibits lawyers and insurance representatives from contacting the survi-
vors or families of people killed in an airline crash for 30 days from the date
of the crash.

e The Bill Emerson Good Samaritan Food Donation Act of 1996. This act
protects people or companies from most civil suits and criminal prosecution
that otherwise might arise from food donations.

e The Coast Guard Authorization Act of 1996. This law includes a
controversial provision limiting the medical malpractice liability of cruise
ship operators.

s Volunteer Protection Act of 1997. It bars negligence lawsuits against
people who volunteer for nonprofits or government agencies. In other cases,
it requires plaintiffs to show clear and convincing evidence that the volun-
teer acted intentionally or with flagrant indifference to the plaintiff's safety.
The act also abolishes joint-and-several liability for pain and suffering and
other noneconomic damages, requiring that defendants pay the plaintiff in

proportion to their responsibility for causing the injury. :
¢ The Amtrak Reform and Accountability Act of 1997. It caps damages

Clinton talks to ATLA
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bill. He smiled wryly and said that
Gore likes to say “Whenever I vote,
we win.” But the problem with health
care, Clinton said, is that the system
has three levels of permission, “and
the first two levels know they will
never get in trouble for saying ‘no’.”

“A right without a remedy is just
a suggestion,” Clinton said, adding,
“We're working away at it.”

Clinton complained about the
Senate slowdown in nominations and
confirmations to the courts, espe-
cially, to appellate courts. Thejudge
nominees have the highest ratings in
forty years, he said, and are the most
diverse. Clinton said he’d tried to
find mainstream judges who would
follow U.S. law and Constitution,
something apparently not ideologi-
cal enough to some in Congress. He
added that women and minority ju-
dicial nominees takelonger—and are
far less likely—to be confirmed.

He pointed specifically to the 4th
Circuit, where hetried for seven years
to put an African-American on the
court, but the two Texas Senators
“won’t let me do it; no one can even
get a hearing.” Clinton said “diver-
sity sharpens our vision and makes
us a better Nation.” He said those
Senators seem willing to accept 25%
vacancies on the 4th Circuit bench
rather than confirm African-Ameri-
cans to the Court.

"“The next President will make 2-
4 Supreme Court appointments,”

Clinton noted, “so it’s very important
that you make up your mind and
share that with others.”

President Johnson spoke to an
ATLA group—not the full Conven-
tion—in 1964, Clinton said, recount-
ing that 1964 was, as now, a time of
long almost automatic economic ex-
pansion and progress in civil rights.
But two years later, the U.S. had
riots in the streets and four years
later PresidentJohnson said he would
not run again.

“My point,” Clinton said, “is that
I don’t know when we’ll ever have
another time like this, with all indi-
cators going in the right direction.
But nothing stays the same; things
change. Soit’s profoundly important
that the American people make up
their mind what to do with this magic
moment.”

“We are not burdened now, as we
were” with civil rights fights in 1964,
he said, though we will have to deal
with Social Security and other is-
sues. “At the core, what is important
is our fundamental notion of what it
is to be a citizen.”

“I've done everything I knew” to
“build a great nation for our kids,”
President Clinton said. Speaking
philosophically of an old Italian say-
ing, that “after the chess game, the
king and the pawn are put back into
the same box,” he said again that
“You've got [this magic moment] now
and I hope you will [use it wisely].”
(Chicago, July 30)

from a single passenger rail accident at $200
million. It also says that plaintiffs may not recover
punitive damages without proving a defendant
acted with a flagrant indifference to the rights of
others.

¢ The Securities Litigation Uniform Standards
Act of 1998. In the wake of the Private Securities
Litigation Reform Act, a broad set of limits on
federal securities lawsuits passed in 1995 over
President Clinton’s veto, plaintiffs’ lawyers began filing their cases in state
courts. The 1998 law closed off that avenue, requiring that class actions
involving 50 or more plaintiffs be filed in federal court.

e The Biomaterials Access Assurance Act of 1998. This law partially
immunizes companies that supply raw materials or components for medical
implants. Plaintiffs can sue suppliers only if they failed to meet product
specifications and if the failure actually caused the plaintiff's injury. Litiga-
tion against silicone breast implant manufacturers, well under way at the
time, was specifically exempted from the law.

¢ The Year 2000 Information and Readiness Act. The Y2K act pitted two
of the administration’s most important blocs of support, trial lawyers and
high-tech companies, against one another. High-tech won. In addition to
many new procedural and factual requirements for plaintiffs claiming dam-
ages from a year-2000 failure, the law requires that a plaintiff provide the
defendant with a 90-day notice period in which to fix any problem. It also

President Clinton

_.+raises the bar for punitive damages, requiring that plaintiffs show by clear

and convincing evidence that such damages are warranted. Punitives against
small-business defendants are capped. The law also provides that defendants
generally will be required to pay only their proportional share of the damages,
and are notjointly and severally liable. Class actions claiming $10 million and
involving more than 100 plaintiffs are to be heard in federal court. Although
one of the broadest and most bitterly fought of President Clinton’s tort reform
measures, the Y2K Act became a nonissue when New Year’s Day came and
went without disaster.

Despite all these laws signed by President Clinton, Sherman Joyce,
president of the American Tort Reform Association, does not consider Clinton
an ally in his fight against plaintiffs’ lawyers. Joyce says that tort reformers
have successfully pressed their case in state legislatures and in Congress, but
have often run into a roadblock in the White House.

“When it came to the major proposals, the ones that were more compre-
hensive in scope, [Clinton] was an opponent,” says Joyce.

In addition to his veto of the Private Securities Litigation Reform Act,
which Congress overrode, President Clinton vetoed the one bill aimed at
setting federal products liability rules, the Common Sense Product Liability
Legal Reform Bill. Passed in 1996, it would have barred punitive damages
unless a plaintiff could show by clear and convincing evidence that a
defendant acted with a “conscious, flagrant indifference to the rights or safety
of others.” Even then, punitive damages would have been capped. It set a two-
year statute of limitations for plaintiffs to sue. And products more than 15
years old would have been made immune from suit, under a statute of repose.
Finally, defendants would have paid only their proportional share of pain-
and-suffering and other noneconomic damages.

President Clinton’s use of the presidential “bully pulpit” has also helped
the trial lawyers considerably. Under Clinton, the Food and Drug Adminis-
tration fought to regulate nicotine until it was rebuffed by the Supreme Court.
And the Justice Department has investigated Big Tobacco and has brought
an unprecedented lawsuit, pending in Washington, D.C., federal court, for
billions in dollars the government claims it spent treating sick smokers.

“[Presidential support] scares the hell out of the defendants,” says John
Coale, a veteran of battles over tobacco, guns and HMOs. He is a partner at
Washington, D.C.’s Coale, Cooley, Lietz, McInerny & Broadus. “It’s not just
a bunch of plaintiffs’ lawyers any more,” he says. “It’s plaintiffs’ lawyers and
the White House.”

Joyce, the tort reformer, blames the president for claiming that Congress
is unable to stand up to certain industries, inviting trial lawyers to step into
the vacuum.

— Excerpted from The National Law Journal August 7, 2000

STAFFATTORNEY WANTED

The Alaska Network on Domestic Violence and Sexual Assault’s
(ANDVSA) STOP Violence Against Women Legal Advocacy Project is
recruiting for the position of staff attorney. This new position is
funded under a Civil Legal Assistance Grant from the Department of
Justice. The attorney’s main responsibility will include direct
representation of victims of domestic violence and sexual assault in
civil legal proceedings, primarily family-law related. The attorney
will also assist the Pro Bono Mentoring Attorney with training and
recruiting attorneys for ANDVSA's Pro Bono Program. All referrals
received by the attorney will come through ANDVSA member pro-
grams. The position requires an understanding of issues related to
domestic violence and sexual assault and a firm commitment to
their elimination. This position may be based out of Juneau, An-
chorage or Sitka, DOE.

Salary: $45,000 plus benefits including health insurance.

Applications should include a letter of interest, resume, and
three references. Fax or mail to:

ANDVSA Legal Advocacy Project
Pro Bono Program, .
P.O. Box 6631, Sitka, AK 998335,
(907) 747-7547 (fax)




