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Yes, there are public defenders in

Editor’s note: Brant McGee has
volunteered this year to provide
training and mentoring to local
public defenders in Tunisia and the
West Bank for the International Le-
gal foundation (ILF). Between those
assignments he served as a pots and
pans washer at the Veteran’s Kitch-
en at Standing Rock. He will return
to Afghanistan in January to con-
tinue his work for the ILF.
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By Brant McGee

Ahmed gently led his grand-
mother into the courtroom for the
17th hearing on his case in the West
Bank. He had been charged as a
19-year-old accomplice in the theft
of 22 liters of gasoline in January
2015.

None of the witnesses had ap-
peared at any of the previous hear-
ings for two years and eight months.
The court, believing that it did not
have the authority to subpoena po-
lice witnesses, granted the prosecu-
tion yet another continuance.

Pre-trial delay is one of several
widespread problems the Interna-
tional Legal Foundation intends to
address at its offices in the West
Bank. My job last summer was to
introduce the concept of strategic
litigation to the staff public defend-
ers. It focuses on issues that are
common to many cases and is de-
signed to achieve systemic change
that addresses major injustices. It
often involves attacks on general
and widely accepted practices that
violate basic rights like the right to
legal representation.

Strategic litigation is common in
civil cases in the U.S .and is often
employed in concert with political
campaigns devoted to single issues
such as reproductive rights or fights
to protect indigenous lands from
development. Strategic litigation
in criminal cases is more problem-
atic because defendants here have
a right to appeal — even in cases
where such an appeal will clearly
make or strengthen bad law.
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There’s more to photographic
perception than meets the eye

By Joe Kashi

Visual evidence has some unique
aspects that should also be borne in
mind when planning your eviden-
tiary presentation and evaluating
the admissibility and weight of evi-
dence offered by other parties.

We'll start with Alaska’s evi-
dentiary principle that, broadly
speaking, visual evidence should be
consistent with what would be per-
ceived visually by a human witness

However, human vision is a com-
plex result of the interaction of the
human eyes and brain, the original
“computational photography.” How
something is visually perceived by
a person results from their brain’s
processing of raw optical percep-
tions. This can affect the weight
and admissibility of visual evidence
deviating from normal human per-
ception.

Briefly, the practice of strategic
litigation first proceeds from gather-
ing the very best arguments on the
chosen issue from many lawyers in
a comprehensive motion to suppress
or dismiss. Often such arguments
should define the pervasiveness of
the problem, such as the use of sta-
tistical data as evidence to describe
delays in the trial court. If we lose
at the trial court, then we try for a
win in the appellate courts that will
create either binding or persuasive
authority.

The ILF started and supports
public defender offices in Afghani-
stan, Nepal, Tunisia, Burma and
the West Bank where its volunteers
train and mentor local staff lawyers.

Unlike the teaching mission in
the West Bank, my service in Af-
ghanistan and Tunisia was devot-
ed to daily meetings with the staff
lawyers to discuss individual cases
through interpreters. Most of my
mentoring focus was on written and
oral advocacy and finding the best
arguments on both legal and factual
issues.

Ahmed’s case may be an ideal
basis for strategic litigation for sev-
eral reasons. First, the facts regard-
ing delay are outrageous even for
Palestine. He was arrested at age
19 and is now 22. The alleged crime
is minor and non-violent. He has a
clean record. Because of the delay,
he cannot marry or hold a steady job
because of the many court hearings.
His life has been on hold for nearly
three years.

Second, he has not suffered any
strictly legal prejudice — such as

A camera and lens, on the oth-
er hand, visually record in a more
physically accurate manner, but one
that doesn’t inherently correspond
to how our eye and brain would per-
ceive the same scene. For example,
people see in stereo at closer dis-
tances because our brain combines
the two separate images from both
eyes into a single blended image.
That stereo vision results in depth
perception and perspective. Similar-
ly, some people are color-blind yet
much of our visual data results from
perceiving colors and subtle color
differences.

It’s always important to con-
sider the equivalent magnification
used to make any visual evidence.
The unaided human eye has mag-
nification and apparent perspec-

Continued on page 27

Palestine

the loss of witnesses or physical evi-
dence. This is important because we
don’t want a decision based on legal
prejudice. That would set a nearly
impossible standard for later cases
because legal prejudice from delay is
rare. (Ironically, delay often harms
the prosecution and, in serious cas-
es, the defense usually welcomes it.)
But in Palestine, delay is endemic
and wastes the time and resources
of all justice system players.

Pre-trial delay has been formally
condemned in the West since the 12t
Century and in the Islamic world
since 1526. The U.S .Constitution,
several international covenants,
and the Palestinian Basic Law (like
a constitution) all contain general
provisions calling for a “speedy tri-
al” or “trial without delay.” Many
jurisdictions, from Afghanistan to
the U.S., have codified specific time
limits to prevent undue delay, but
Palestine has not.

However, Palestine has ratified
many human rights agreements,
including the Arab Charter on Hu-
man Rights, which, by happy coin-
cidence, employs the same language
on speedy trial as the European
Court of Human Rights. So cases
interpreting those provisions by the
European Court of Human Rights
can be cited as persuasive authority
in Palestinian courts.

International law can play an
important role even at the trial
court level in many countries with
the notable exception of the U.S.
For example, European cases re-

Continued on page 5
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Plans are in place for the 2018 association convention

By Darrel Gardner

We're well into winter, and those
warm, sunny, summer days seem
much too far away. Since the last
issue of the Bar Rag, the Board of
Governors (BOG) has had two meet-
ings, in September and October.
We've been working hard here at the
Bar, and I want to share what we've
been doing.

The 2018 Bar Association con-
vention will be totally awesome.
We have confirmed some incredible
speakers, so mark your calendars
now, and get ready to be entertained,
educated, and inspired by:

Scott Turow, whose books have
sold more than 30 million copies
and include One L, Presumed Inno-
cent, and Reversible Errors. His non-
fiction book, Ultimate Punishment,
received the 2003 Robert F. Ken-
nedy Center for Justice and Human
Rights Book award, given annually
to a novelist who “most faithfully
and forcefully reflects Robert Kenne-
dy’s purposes — his concern for the
poor and the powerless, his struggle
for honest and even-handed justice,
his conviction that a decent society
must assure all young people a fair
chance, and his faith that a free de-
mocracy can act to remedy dispari-
ties of power and opportunity.”

Piper Kerman, whose 2010
memoir Orange is the New Black:
My Year in a Women’s Prison, be-
came the basis for Netflix’s most-
watched original series. The criti-
cally acclaimed show, now in its fifth
season, has garnered close to 20 Pri-
metime Emmy Award nominations.
Orange Is the New Black is the first
series to score Emmy nominations
in both comedy and drama catego-
ries. The series has also received six
Golden Globe Award nominations
and six Writers Guild of America
Award nominations. Piper works

with nonprofits, philan-
thropies, and other orga-
nizations working in the
public interest and serves
on the board of directors =
of the Women’s Prison As- &
sociation. She has been
called as a witness by a
U.S. Senate Judiciary
Subcommittee to testify
on solitary confinement
and women prisoners.
Andrew Fastow,
former CFO of Enron,
was featured in the film
documentary The Smart-
est Guys in the Room. He
spent six years in federal
prison and now lectures
on business and legal eth-
ics. Before its bankruptcy
filing Dec. 2, 2001, Enron
was one of the world’s
major electricity, natural gas, and
communications companies, with
claimed revenues of nearly $101 bil-
lion in 2000. Fortune named Enron
“America’s Most Innovative Com-
pany” for six consecutive years. En-
ron has since become a well-known
example of willful corporate fraud
and corruption. The scandal also
brought into question the account-
ing practices and activities of many
corporations in the United States
and was a factor in the enactment
of the Sarbanes—Oxley Act of 2002.
Fastow is the only Enron executive
who has accepted responsibility for
the massive American corporate
fraud. Fastow asserts that, to this
day, major American companies —
including Apple — continue to use
the same creative bookkeeping tech-
niques that brought down Enron.
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Dean Erwin Chemerinsky
and Professor Laurie Levenson
will return with a comprehensive
Supreme Court and Alaska Su-
preme Court review. Plus, Dan Ne-
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so mark your
calendars now,
and get ready to

educated, and
inspired...

groni, David Mann, and
Roy Ginsburg will round
out the star-studded con-
vention lineup.
—_] The opening reception
e on Wednesday will be at
@; the newly expanded An-
' chorage Museum, with
e

music by the Melissa
Bledsoe (“Jazz Mom”)
;:n- Trio. Join us Thursday

evening for the banquet
dinner with  keynote
speaker Scott Turow, fol-
lowed by the fabulous 80s
cover band “I Like Robots.”
Dance away the evening to
the sounds of Prince, The
Clash, U2, Tom Petty, Mi-
chael Jackson, Journey,
and more.

he 2018
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Bar to offer law stu-
dent scholarships. This is some-
thing I'm really excited about.
Way back when I was a first year
law student, I was honored to re-
ceive a $1,000 scholarship from the
Bar. You might be asking yourself,
“Since when did the Bar offer schol-
arships?” My point, exactly. A few
months ago I formed a subcommit-
tee of members of the BOG to ex-
plore the possibility of re-establish-
ing a scholarship fund for first- or
second-year law students who are
from Alaska and who intend to re-
turn to Alaska following the comple-
tion of their legal education. The
Bar offered similar scholarships
in the 1980s, but the program was
discontinued many years ago. The
$1,000 that I received from the Bar
is about $2,700 in today’s dollars. I
remember how excited and grateful
I was, and it really helped me out
(San Francisco, where I attended
Hastings, was a relatively expen-
sive city to live in, even back then).
One thing that’s clear from the bar
leadership conferences I've attended

Politics then and now, get the better picture

By Ralph R. Beistline

OK, time for another Editor’s
column. It seems like I just finished
my last one yesterday. But I do have
a couple of thoughts.

First, I have not been able to
come up with a better picture to ac-
company this article, at least not
one taken in this decade, so I am go-
ing to stick with this one until I do.

Second, after returning from a
recent trip to Philadelphia and a
tour of the Independence Hall His-
torical Park, and then reading Ron
Chernow’s book on Alexander Ham-
ilton, it occurs to me that despite all
the clamor regarding the lack of ci-
vility displayed today by politicians
and lawyers, it not only could get
worse, but it has been worse.

President George Washing-
ton really had his hands full. He
was trying to build a new nation,
not an easy task, and many of his
cabinet members seemed to hate
each other and made no secret of
it. Most of them wanted to be presi-
dent themselves and seemed anx-
ious to disparage anyone who saw
things differently or who might

stand in their way. They
didn’t tweet, but they set
forth their thoughts very
publicly in local publica-
tions and used the rumor
mill just as effectively to
ridicule one another. They
not only questioned the
intelligence and motives
of their opponents, but
their fundamental char-
acter, their morality, and,
in some cases, even their

"The chal
for all of

learn fro

as we begin a
new year, is to

mistakes and

Burr felt that Hamilton
had maligned his charac-
ter, he challenged him to a
duel. (Something not even
covered by the Alaska
Rules of Professional Con-
duct.)

As you all know, Burr
shot Hamilton in this
duel on July 11, 1804, and
Hamilton died the next
day after bidding farewell
to his wife and seven living

llenge
us,

m past

parentage. This is not to to make 2018 children. Absolutely noth-
say that our current hos- better then ing good came of it.
tile discourse is good, it is  ever..." So, although we have

not — it is just not new.

And then of course there was Al-
exander Hamilton and Aaron Burr.
Both lawyers, both politicians, and
both close acquaintances of Presi-
dent Washington. In 1804 Burr was
Vice President of the United States
and Hamilton had been the first
Treasury Secretary, among other
things, and a war hero. These two
lawyers actually lived and practiced
law on the same street and knew
each other’s families but they let
their political disagreements over-
whelm them. Ultimately, because

a long way to go in terms
or our political dialogue and civility
among counsel, we have made some
progress over the last 237 years.
(We are not killing each other.) The
challenge for all of us, as we begin a
new year, is to learn from past mis-
takes and to make 2018 better then
ever, even better then President
Washington could have imagined.

Anyway, what was I saying? Oh,
we need a better picture.

Ralph R. Beistline is editor of the
Bar Rag and a senior U.S. District
Court judge.

in the past year is that law students
today face a much larger financial
burden than most seasoned practi-
tioners did when they were in law
school. Even if we only offered a few
scholarships, I think it’d be money
well spent.

The Bar’s executive director,
Deborah O’Regan, conducted some
research and determined that a
number of other state bars offer
law student scholarships, includ-
ing Idaho, the Virgin Islands, Rhode
Island, South Carolina, Wisconsin,
Kansas and Arizona, plus several lo-
cal bars. The scholarship funds are
typically handled through the bar
association’s foundation, in order to
allow 501(c)(3) tax deductions to be
claimed by contributors. The Alaska
Bar scholarship subcommittee was
in favor of re-establishing a law stu-

Continued on page 5
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Robert Hall
Wagstaff died

multi-engine aircraft, seaplanes,
helicopters and jets. He thrilled in
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Robert Wagstaff, Alaska’s flying attorney, dies

thia Fellows, brother Thomas and
wife Starr, sister Katherine, sons
Tan, Robin (Mandy) and Dylan (Mi-
chelle), grandsons Alexander and
William, granddaughter Lily, step-

dren Rose, Mack and Louis.

A memorial service was sched-
uled for Nov. 18, 2017, at Grace
and Holy Trinity Cathedral, Kansas
City, MO. Donations to the ACLU

sas City, MO, to Robert and Kather-
ine Wagstaff. Lawyer, aviator, and
lifelong student of history — bon vi-
vant, raconteur and loyal colleague
— Robert touched and enriched
many lives.

Robert attended Border Star El-
ementary and Pembroke Country
Day School in Kansas City before
graduating from Dartmouth College
in 1963, where he was a member of
Sigma Nu. He then graduated from
the University of Kansas School of
Law in 1966. In 1967, after serving
as assistant attorney general for the
state of Kansas, Robert ventured to
Fairbanks at the request of Alas-
ka Attorney General Edgar Paul
Boyko, where he polished his skills
in the trial and appellate courts as
an assistant district attorney for two
years.

Robert then moved to Anchorage
and embarked upon a distinguished
career as a trial lawyer and appel-
late advocate. His work ranged from
criminal defense, aviation law, Na-
tive American rights to medical
malpractice, and culminated in a
14-year real estate fraud class ac-
tion lawsuit. But he was best known
and admired as an implacable force
dedicated to constitutional rights
and civil liberties, representing
many clients pro bono. Robert ar-
gued more than 70 appeals before
the Alaska Court of Appeals, Alas-
ka Supreme Court and the Ninth
Circuit Court of Appeals. In 1973,
at the age of 32, he made his first
of two appearances before the U.S.
Supreme Court, successfully argu-
ing the denial of his client’s right to
confront witnesses under the Sixth
and Fourteenth Amendments. Rob-
ert was nationally known in partic-
ular for the Ravin v. State right to
privacy case, which affirmed limits
on government intrusion into the
home. Universally respected, Robert
became president of the Alaska Bar
Association, a member of the Alaska
Judicial Council, and his dedicated
support of the American Civil Lib-
erties Union resulted in his being
elected to ACLU National Board of
Directors from 1971 to 1977.

Equally accomplished in avia-
tion, Robert began flying in 1967 and
became a passionate and extraor-
dinarily knowledgeable pilot and
flight instructor. He flew single and

Oct. 8, 2017, flying the Douglas DC-3, an historic
in Carmel, CA. aircraft which he described as a war
Robert was hero and the ultimate taildragger.
born Nov. 5, He flew widely over Alaska Canada,
1941, in Kan- and the lower 48 states. For a time

he flew to his satellite law office in
Dillingham where he slept on the
floor, and he relished flying to re-
mote villages to meet with clients.
He served as president of the Unit-
ed States Aerobatic Foundation for
eight years, as a member of the Air-
space Committee, Alaska Airman’s
Association for three years, and was
a recipient of the Fédération Aéro-
nautique Internationale Air Sports
Medal in 1991.

In 2002 the University of Oxford
accepted Robert in a postgraduate
law course. His spirit of adventure
led him to fly his own twin-engine
plane to England, choosing the
northern route across Labrador,
Greenland and Iceland. He spent a
total of 17 hours in the air over eight
days.

Although Robert and his wife
Cynthia planned to stay in Oxford
for only a year, they found it so stim-
ulating they stayed for 10 years.
Robert earned a Master of Studies
in Legal Research in 2006 and a
Doctor of Philosophy in 2011. Rob-
ert and Cynthia found their lives
enriched by their academic pursuits
and their friendships with their col-
leagues in Oxford and London and
during their frequent flights into
the Scottish Highlands, the Isle of
Jersey and the Continent.

Robert participated in numerous
international human rights forums
during these years. Robert’s thesis
research resulted in his book, Terror
Detentions and the Rule of Law, that
Oxford University Press honored
with publication in 2014.

Robert was also a “petrol head”
(a keen fan of motor sports), a pas-
sion he shared with friends at home
and abroad. He was a member of the
Royal Automobile Club in London
and very appreciative of the club’s
sartorial regulations.

In the words of a good friend and
colleague, “It goes without saying
that he was a powerful and accom-
plished lawyer and understood his
first duty was to bring the law to
bear in defense of justice and equal-
ity. He was a great man in his life-
long dedication to law and justice ...
I will miss his unshakeable belief
that all the identifiable failures in
justice and equality could ultimate-
ly be fixed.”

He is survived by his wife Cyn-

Letters to the Editor

Kenai Peninsula Bar Association marks 50 years

I believe it was 50 years ago this year that my former law partner, James
E. Fisher, called the organization meeting together for the Kenai Peninsula
Bar Association. Attendees included: Fisher, Bob Hahn and myself. We im-
mediately began a campaign for a local Superior Court Judge. Jim Han-
son was the first Kenai Superior Court judge. We demanded all applicants
agree in writing they would move to the Kenai or else we would oppose
them. Tom Wardell was our first DA and Bob Coats was our first Public
Defender. Jess Nicholas followed Commissioner Stan Thompson as Magis-
trate. I was the first District Court Judge in Homer. Happy 50th birthday
to the Kenai Peninsula Bar Association.
— James C. Hornaday

daughter Jada Quinn Livingston,
her husband Trevor and their chil-

are appreciated.

Contemporaries reflect
on a storied career

From George T. Freeman —

One late night in mid-summer in Anchorage, Robert Wagstaff, about 31
or 32 years old, had been returning to his home in Indian after a party on
the Hillside, when he noticed a newspaper at the Carr’s in South Anchor-
age with a headline announcing that the United States Supreme Court had
taken a case from Alaska. Interested, Wagstaff started reading the article
and noticed to his delight that it was his case representing Joshaway Da-
vis, which eventually became Davis v State, on the constitutional right of a
criminal defendant to confront witnesses against him.

Robert had filed the final appeal to delay Davis’ incarceration. Robert
then went to D.C. for the argument, which was attended with his father,
a Harvard Law graduate, by his side. Robert descended from a long line of
distinguished lawyers.

Before the argument, Robert went to the United States Supreme Court
law library to do some research. While in the library, one of the clerks
asked him to come to a meeting with the United States Supreme Court
Clerk. Hoping he had not done anything wrong, Robert went to the Clerk’s
office, where the Clerk and several other clerks were present. The Clerk
asked Robert to take a seat. Wagstaff was quite hirsute and bearded, the
unmistakable figure of the righteous lawyer protecting the constitutional
rights of the common person in Alaska.

The Clerk thanked Mr. Wagstaff for coming. The Clerk then said that
the clerks had been talking about his upcoming argument. The Clerk then
complimented Wagstaff by informing him that when he made the argu-
ment the next day that he would have the longest hair of any advocate
before the United States Supreme Court “in this century.” The lawyers in
the Nineteenth Century apparently appeared with even longer hair.

Robert’s argument focused upon the part of the trial where he had been
prevented from cross-examining a key juvenile witness, who was actually
on probation for burglary, in Davis’ burglary trial. Robert’s description of
this part of the record particularly impressed Chief Justice Warren Burger.
The Supreme Court reversed.

One can listen to the completely confident oral argument by Robert
Wagstaff, one of the greatest constitutional lawyers in American history,
by accessing the Supreme Court arguments for Davis v Alaska at: www.
oyez.org/cases/1973/72-5794

By then Robert Wagstaff had made many oral arguments before the
Alaska Supreme Court, and while the greatest of honors, Robert conducted
his argument before the highest American court fully in stride.

From Jim Kentch —

How to describe that Force of Nature that was Robert Wagstaff? What
the hammer? What the chain? In what furnace was his brain?

My path first crossed Robert’s around 1986 when he hired me to write
pleadings. I soon learned he marched to the beat of a different drummer.
The bookcase in his office hid a secret exit. He represented Irwin Ravin in
a marijuana possession case everyone knows. He would select a field of law
that in his opinion needed changing and then do so. “Make it so!” was his
frequent peroration.

And we became friends. I visited him in Oxford during his self exile
and dined in his college’s refectory. Charles I gazed sternly from a huge
portrait, perhaps foreseeing his own beheading. Robert hosted me at his
London club, The Royal Automobile Club. The smoking room had a large
sign: NO SMOKING!” Robert turned to me and quoted Stanley Kubrick,”
Gentlemen! You can’t fight here! This is The War Room!”

And now he is gone, a tough act to follow. A vivid spark has disappeared
and, as Cicero said of Cato the Younger, the world is the worse for his ab-
sence. Let us remember how he often signed his letters: Sworn to the Quest.

From Jim Gilmore —

The Fifth Japanese Carrier: I was privileged to work with Robert
Wagstaff on several cases. The most memorable involved a multimillion dol-
lar settlement conference. Robert brought me into the case about a month
before trial, and my first assignment was to help him with the conference.

It started with Robert demanding $10 million, the insurers offering
$100,000. When we broke for lunch, the insurers were up to $300,000. But
right after lunch, the offer jumped to $1.3 million. I couldn’t believe it.
“Robert,” I said, “you made a million dollars over the noon hour!” Robert
dropped his demand to $9.5 million. I was nervous, surely we should come
down to $3.5 million. I didn’t want to risk those guys walking out.

We slogged through the afternoon. They came up a little. We came down

Continued on page 4
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Continued from page 3

a little. By 3 p.m, Robert was growing bored. He left the conference room,
and I later learned that he spent the rest of the afternoon eating oysters on
the half shell in the bar at Elevation 92.

When Robert returned at 5 p.m., they had increased their offer to $4 mil-
lion and said that was their final offer, that they had to catch a cab to make
an evening flight. I think we were down to $7 million, and I said “Good God,
four million dollars! You have to accept their offer.

No dice. Robert had told me earlier that his rock bottom number was $5
million. I asked why he was so set on that number, and he asked if I had
seen the movie “The Battle of Midway.” Set in early June 1942 (six months
after Pearl Harbor), the Fifth Carrier Division of the Japanese Navy is try-
ing to lure the U.S. Pacific Fleet, under the command of Admiral Chester
Nimitz, into an ambush close to the Island of Midway. In the ensuing bat-
tle, the U.S. Fleet disables four of the five Japanese carriers. But the fifth
escapes and the U.S. Fleet loses track of it.

Nimitz meets with his admirals to discuss the next move: Do they break
off the attack and avoid any losses, or do they continue to pursue the fifth
Japanese carrier? His admirals advise Nimitz to break off, play it safe, and
avoid any losses of ships this early in the war. Nimitz (played by Henry
Fonda) squints his eyes, and says, “Gentlemen, I want that fifth Japanese
carrier.” So Robert looked at me, narrowed his eyes, and said: “I want that
fifth Japanese carrier.”

About noon the next day Robert called to tell me that the case had set-
tled. Apparently the claims men had stopped by Robert’s office “on their
way to the airport” to make a final offer of $4.5 million, which had to be

Ketchikan attorney Peter Ellis dies

That’s Pete Ellis paddling down the chan-
nel near Ketchikan, his home town for most
| of his life. He has herring onboard to feed the
eagles. He was happiest when surrounded by
his family, hosting loved ones, friends and fel-
low attorneys, be it around the “big table,” at
the office on the 4th of July, on the beach at
Ellis Island, onboard the Sunshine or dip-net-
ting for sockeye at Kegan Cove.

Pete was an aviator at heart, flying Navy
bombers off carriers in the late 1950s, and be-
came an attorney after Ellis Airlines merged
with Alaska Airlines. He added partners to
his solo practice and introduced multiple new
attorneys to the legal world before retiring in
2015. Over the years, Pete served on the City
Council, was active with the Chamber of Com-
“= merce and a devoted member of the Alaska
Bar Association’s Board of Governors.

Peter married Roz Oliver in 1959 and in 2016 they celebrated 57 years
together. Peter was a man before his time and raised three strong, in-de-
pendent and self-sufficient daughters, Marzette, Brigette and Janette (Net-
tie). He was the loving leader of annual subsistence fishing trips, Christ-
mas tree harvesting on Gravina, domino games, hearty discussions, dinner
parties, abalone hunting, clam digging and huge bonfires. The traditions
have continued as the family has grown. Nettie and Kevin, their sons El-
lis, Alec and granddaughter Addison, Brigette and Marvin, their children
Brian, Lisa, Owen, Izzy and Sam, and Marzette and Geord, her children
Sabra and Jared and their father Geo , will be telling stories and setting ex-
amples that were laid down by Peter. Pete’s brother Mike, wife Susan, and
sister Sabra continue to carry the family torch, in Port Angeles and Sitka.
A special salute goes out to Tore Lynne and his wife Margaret for years of
setting halibut skates, great dinners, happy and hilarious conversations,
and of course Tore and Pete’s weekly lunches over the last few years.

Pete will be remembered for his eccentricities as well. He swore that his
Volkswagen Rabbits and Dodge Neons would be collector cars, and he made
sure the family had matching red coats and yellow bicycles. His daugh-
ters were raised with a 13-foot whaler powered by a 65, he made the best
root beer and ice-cream oats (his homebrew was pretty good too), and was
known to save just about everything that came his way.

You may have seen him walking his beloved
standard poodles over the years, at one time
three dogs ruled life at Roz’s Roost. We never
did figure out how to knit him a poodle hair
sweater.

Pete did not want any special festivity, just
asked for stories to be told, toasts to be made
and traditions be continued. Both his and yours.

We would love to hear your memories of Pe-
ter, please send them to us at 2051 Sea Level
Drive #301, Ketchikan, Alaska 99901. Pete’s
family would like to give a tremendous thank
you to all the staff at PeaceHealth and to the
Ketchikan Pioneer Home, especially the entire
second floor crew. We encourage any monetary
donations to be sent to the Pioneer Home, 141
Bryant St., Ketchikan.

accepted before they got back in the cab waiting outside. I don’t know if
Robert told them he wanted “that fifth Japanese carrier” or simply refused
their offer. They got back in the cab, circled the block, and returned. Robert
never told me the final settlement number, but, miraculously, in that last
trip around the block, they must have found that carrier.

Oysters on the half shell in the middle of a multimillion dollar media-
tion, a settlement target inspired by a World War Two war movie, and the
tenacity of a bulldog — that was Robert Wagstaff. We will miss his sense of
style (motorcycles, fast cars and airplanes), his magnificent voice, and his
great sense of humor.

From Collin Middleton —

Robert and I practiced together for perhaps eight years in the 1970s.
Others joined us from time to time, and we had other litigation, Ravin,
comes to mind. But, the litigation I think of most frequently, is Carlos
Frank, an Athabascan who in 1975 transported a moose shot out of season
for a funereal in his home town, Minto.

This was a simply wonderful case for us both. We needed to prove there
was an Athabascan religion, that the funeral was a part of it, and that
moose was necessary for the funereal celebration, a potlatch. In 1975 be-
cause of Vietnam there were conscientious objector cases. They had great
language on religion, quotes from Tillich, and William James. And from the
Supreme Court itself “Men may believe what they cannot prove.” We had
only to apply that to the Athabascan peoples. We had anthropologists, and
other experts, of course. But, the potlatch occurred in Minto, and it was the
Athabascan people, themselves, who had to tell us about the religion and
its practice for the celebration of death.

We went to Minto. One of the benefits of practicing with Robert was
that he had an airplane and a license to fly it. So, we visited Minto a few
times. The political and spiritual leader of Minto was Chief Peter John, a
necessary witness. But, the chief refused to testify at a trial in Fairbanks, a
place he apparently detested. So, we traveled to Minto with a court reporter
and a videographer, Robert flying, by then, a twin engine airplane, there to
perpetuate the testimony of the chief.

The camera was up and ready and the court reporter set. I gave the
stenographer my card. Chief Peter John saw it. The firm was Wagstaff
and Middleton. Where is Wagstaff? Well, of course, Robert was right there.
The chief would speak only to the boss, who clearly, according to the card
was not me. No matter that I had prepared. Preparation was overrated
for Robert. He looked briefly at my notes and began. Now, we need also
remember that Robert at times was somewhat imperious. I am not sure
imperious is the right description, but it is the word that comes to mind. So,
the deposition became a sort of chief to chief exchange. Robert would ask
a question. The chief would consider it thoughtfully and then answer. And
Robert would then reflect upon the answer a suitable length of time, and
ask another question.

So the deposition went. It was beautifully successful; the Alaska Su-
preme Court would later rule that the potlatch was a religious ceremony
protected by the First Amendment. And, there are now regulations allow-
ing the taking of a moose for a funeral potlatch.

Former Alaska attorney dies in Colorado

Stan B. Stanfill died peacefully in his sleep
Aug. 15, 2017, at the home of Catie Mientka in
Grand Junction, Colo.

Born in Fort Collins, Colo., in 1932, Stan was
the eldest of the three sons of Stanfill Day Stan-
fill and Katherine Stanfill.

Music was always a central part of his life.
His early music education was listening to the
Metropolitan Opera Broadcasts on KOA station
in Craig, Colo.

Stan graduated from Texas Tech Univer-
sity with a business degree. He then worked
at the electric company in Steamboat Springs,
Colo., where he played the organ at the Episco-
pal Church. The church priest, Father Lycett,
introduced Stan to MaryDee (Silver) Richards,
who was then a counselor at the nearby summer
arts camp Perry Mansfield. Stan and Silver married in Anchorage in 1961.
They lived through the 1964 Good Friday Earthquake and in his role for
the power company Chugach Electric, Stan surveyed the earthquake dam-
age to the electric lines by helicopter.

After studying law at Colorado University, Boulder, Stan joined the An-
chorage law firm that became Hahn, Jewell and Stanfill, where he prac-
ticed for the following two decades. In the early 1990s, Stan investigated
savings and loan closures in Alaska and California in the aftermath of the
FDIC financial crisis. Stan and Silver moved to Montrose, Colo., in 2000,
where Stan volunteered his time to Meals on Wheels and Christ’s Kitchen.

Stan 1s survived by his daughter, Sonnet Stanfill and husband Jeff
Orenstein in London; his son, Marcus Stanfill and wife Adrienne in Buf-
falo, N.Y.; his grandchildren, Eitan and Madeleine Orenstein and Willa
Stanfill; his brother, Shelton Stanfill his wife Brigitte in Atlanta, Ga.; and
his nieces and nephews.

Stan is preceded in death by his wife, Silver; and his brother, William
Stanfill.

Stan B. Stanfill
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quire “special diligence” by prosecu-
tors to avoid undue delay and man-
dates that they present “exceptional
grounds” to explain any delay.

Efforts in court can be readily
supplemented by persuasive pre-
sentations at meetings involving all
players in the criminal justice sys-
tem. ILF leadership in the Ramal-
lah office has successfully persuaded
several judges that they do have the
authority to subpoena police officers
and thereby address a primary rea-
son for pre-trial delay.

I was able to travel to Nablus and
Hebron to search for other cases and
issues that might
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Yes, there are public defenders in Palestine

Muslim countries and found Pales-
tinians to be typically warm, hospi-
table, generous

be appropri-
ate for targeting
through strategic
litigation. The
Palestinian coun-
tryside is largely
composed of steep
hills and lovely
hillsides with ancient rock terraces
among the olive trees.

I had worked in several other

I had worked in several other
Muslim countries and found
Palestinians to be typically
warm, hospitable, generous
and always ready to laugh.

and always ready
to laugh. The ILF
first opened an
office in Palestine
in 2010 so many
of the lawyers
are not only very
able but quite ex-
perienced. It was a pleasure to work
with interpreters who had lived in
the U.S. and thus spoke American

English.

I so enjoyed my time working
with Palestinian lawyers that I have
applied to go back.

Brant McGee is a native Alas-
kan who served as Public Advocate
(1984-2003) before becoming en-
gaged in international human rights
issues, including indigenous land
rights in Latin America, federal liti-
gation against Shell and Chevron in
the Southern District of New York,
and the rights of accused citizens in
other countries.

Plans are in place for the 2018 association convention

Continued from page 2

dent scholarship program, and the
BOG voted in October to move for-
ward with plans for a new scholar-
ship program.

The scholarship program will
work as follows: The Bar Associa-
tion will solicit funds from donors,
including current Bar members,
who will contribute to a special
fund managed by the Bar Founda-
tion. The Bar will not use bar dues
for the payment of any scholarship
(although there will be some cost
to the Bar associated with staff
time required for administering the
scholarship program, the amount
will be de minimus). Advertising
will be done through the Bar’s elec-
tronic newsletter and website, as
well as through emails to law school
financial aid departments and to po-
tential donors, and in The Bar Rag.
Interested law students will be re-
quired to submit an application (to
be developed) and a one-page essay
about why they want to come back
and practice law in Alaska. A Bar
subcommittee will review the es-
says and determine who gets the
scholarships. The subcommittee
may request proof of residency or
enrollment in law school to verify
applicant eligibility requirements.
At this point, we are waiting for fi-
nal approval from the Bar Founda-
tion, which meets Nov.29. However,
the foundation’s president, Kim Col-
bo, has stated that she thinks there
will be no problem in setting up the
scholarship fund through the foun-
dation. Assuming that we receive fi-
nal approval, I hope we will be able
to start soliciting donations before
the end of the year.

New look for the Bar’s web-
site. After many months of hard
work by Bar staff, we are just about
to roll out the Bar’s newly designed
website. By the time you read this,
the new site may already be up and
running; if it’s not, it will be soon.
Our old site, while functional, was a
bit clunky and dated. Our new site
will be much more user friendly,
easier to navigate, and not as “clut-
tered” as the old site. A lot of re-
search went into the design update,
and we are very proud of the results,
so be sure to take it for a spin!

Bar building occupancy op-
tions. Currently, the Bar Associa-
tion leases commercial space in an
office building at 840 K St. in An-
chorage. Over the past year or so,
the BOG has been discussing other
possible options for headquartering
the Bar Association. The Bar utilizes
13 offices for staff, four support staff

work stations, plus a reception area,
common work space, file storage,
kitchen, and two conference rooms,
occupying about 5,600 usable square
feet. If you've never been to the Bar
offices, believe me — there’s not an
inch of unused space. The lease ex-
pires in about two years. There are
three options: (1) continue to rent
office space, ei-

piece of commercial real estate. The
goal would be to finance a purchase
with a monthly mortgage and main-
tenance expenses Iin an amount
similar to the current rent payment,
which 1s about $15,500 per month.
The disadvantages of owner-occu-
pancy are also similar to the dis-
advantages of home ownership: the
owner is respon-

ther at the cur-
rent location or
at a new spot; (2)
buy a building to
house the Bar of-
fices; or (3) build
a building. At

the  September
2015 BOG meet-

future.
ing, the board uture

created a Long

Term Capital Reserve account, and
allocated $100,000 of unappropri-
ated capital to this account. The
BOG allocated another $100,000 in
2016, and $200,000 in 2017. These
reserves were accumulated from
the Bar’s significant under-budget
operations over the past few years,
accomplished mainly through the
hard work of staff. The Bar has done
more with fewer staff, saved money
by renegotiating staff health insur-
ance coverage, and reduced other
expenditures to the bare necessities.
The Bar has also realized a net gain
of revenue over costs and expenses
in a few areas. The Bar maintains
several reserve accounts, including
a Capital Acquisition Account that
will be used to replace and update
the its computer systems and soft-
ware as needed, and a Working Cap-
ital Reserve, which is equal to seven
months of projected expenses for the
upcoming budget year.

The Long Term Capital Reserve
account is intended to reserve funds
for a possible opportunity for the
Bar to purchase a building, or to
build a building, to house the Alas-
ka Bar Association in the future. A
survey has shown that many other
state bar associations own their own
facilities, either through the associ-
ation itself, or through a foundation
of the association. In states with bar
associations of 10,000-19,999 mem-
bers, such as Oregon, fully 100%
own their own headquarters. In
states with 5,000-9,999 members,
such as Hawaii and Idaho, 90% own
their buildings. Very large bars,
such as those in Florida, Texas, and
California, all own their buildings.
The Federal Bar Association owns
its headquarters.

The advantages of a bar owning
its own building are similar to the
advantages of home ownership. In-
stead of just paying rent, the asso-
ciation would be building equity in a

The Long Term Capital Re-
serve account is intended to
reserve funds for a possible
opportunity for the Bar to
purchase a building, or to
build a building, to house the
Alaska Bar Association in the

sible for main-
tenance, insur-
ance, taxes, and
other similar
expenses. In
September, the
BOG voted to
formalize a re-
lationship with
John  Opinsky
of Frampton &
Opinsky Commercial Real Estate
to help the board explore available
and viable options in the Anchorage

BECAUSE...

YOUR FIRM DESERVES THE

real estate market. John’s firm was
the manager of the Peterson Tow-
ers when the Bar was housed there
from 2002 to 2012. We have also
tapped the wisdom of former BOG
president Don McClintock to help
guide us. The Board of Governors
is committed to fully researching
the pros and cons of building own-
ership before making any decisions.
We would also appreciate any input
from our members, so please feel
free to contact any BOG member or
Deborah with your comments.

Finally, have a great holiday
season, and best wishes for the com-
ing New Year.

Darrel Gardner is an assistant
federal defender in Anchorage; he
is a past president of the Alaska
Chapter of the Federal Bar Associa-
tion, and the current president of the
Alaska Bar Association.
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Land tenure precedents: Slip Op. 7207 explained

Peter J. Aschenbrenner

Generalissimo Boffo enters the
assembly. He is quite downcast.

“Boffo downcast,” he clarifies
matters.

Dolley Madison and Eleanor
Roosevelt step forward and minister
accordingly. “The Generalissimo has
seen a ghost,” Dolley opines.

“Banquo?” I ask.

“Is no hoax,” Boffo gasps. “Per-
haps it is Konrad the First knocking
at the door. On the other hand —”

“I assume you refer to Slip Opin-
ion No. 7207 decided 20 October
2017,” Gov. Jay Hammond address-
es the assembly. “It shocked us all.”

“We're eager for you to enlighten
us,” Gov. Sarah Palin joins in. “It is,
and most certainly, a blunder.”

“No!” the Generalissimo gasps.
“The glorious decree of the high and
mightier than thou Supreme Court
— saints attend the wisdom of their
gatherings! — is truth, every word!”

Eleanor Roosevelt adds her ‘lo
juro’ but we have already taken the
Generalissimo at his word.

“Permeso,” Boffo takes the seat
provided, mops his brow against the
chills and frosts of Spenardtown and
pitches in.

“It all started with King William.
Guilegmo the First,” he adds. “In the
beginning, it was pretty easy stuff.
Every property owner in the king-
dom was regarded as having con-
veyed to William an interest in his
land. ‘An’ as in ‘an,’ if I may clarify
things.”

“'m beginning to see how this
ties into Dixon v. Dixon, of which
we speak,” Dolley addresses the as-
sembly. “Under the ancient forest

charters of Ketchikan, all rights,
powers and dignities of the monarch
were preserved, even in absentia
and accordingly vested in the ma-
ternal line. Therefore, ‘Ma’ — privacy
thereby preserved — held an interest
in 221B Baker Street. As if she were
royalty herself.”

“I don’t know that that was the
address. There isn’t even a tube
station in the neighborhood,” Gov.
Egan adds.

“Ditto, facts malleated to pre-
serve the dignity of the parties,”
Dolley retorts. “Just as we do with
our parties.”

“So the works of the son,” Boffo
continues, “must be regarded as ful-
fillment of his feudal duties. Pay-
ing the mortgage, refurbishment of
premises, and so forth.”

“But he lost the case —”

“The facts are as follows,” Boffo
interrupts. “In Ketchikan, Alaska,
custom of longstanding requires
family members to sue one another.
This, of course, makes the popula-
tion of Revillagigedo Island unique
throughout the length and breadth
of Alaska.”

“This 1s true,” Gov. Terry Miller
adds. “I mean, down there, a home-
owner must summons international
arbitrators to locate the monuments
marking out her backyard.”

“The house on Warren Street
had become art studio for, let us
say ‘Pa’.” The Generalissimo contin-
ues. “After his death, ‘Ma’ retained
all emoluments pertaining thereto-
fore.”

“Bravo!” Jemmy Madison ap-
plauds. “So much for the relations
between the King and — well, who-
ever.”
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“William the Conqueror cares
not who or whom he conquers,” Boffo
explains. “That’s why taxes are se-
cured to municipalities as lien. No
extra charge for Law French.”

The assembly goes wild.

“But Boffo,” Gov. Sarah studies
the Slip Op. “Real property taxes
were not mentioned in the opinion.
So where does ‘1066 And All That’
fit in?”

“Boffo sad,” the Generalissimo
shrugs his downcast demeanor.
“The word ‘mortgage’ mentioned 19
times; ergo, real property taxes go-
ing back to the Battle of Hastings
must be paid.”

“Boffo,” I redirect fire, “the case
involves a complete and total mutu-
al mis- ‘understanding of all the es-
sential terms of their bargain.” That
is, between the family members.”

“Boffo explain everything. But
only this one time. Understood?”

The assembly draws near.

“Is why people were put on
earth. To fight over land titles and
the myriad usufructory interests ap-
purtenant thereto.”

“The Generalissimo may be on to
something,” The Sarah opines. “The
battle-royal among the family may
be only so much noise. Background
noise, to be sure, but left over from

“The Charters of Cluny!” Boffo
cries out, throwing a platter to the
floor.

“Boffo referenced Konrad the
First, so that takes us back to 912
AD,” Dolley and Eleanor consult the
tea leaves germane to this point.

“More knocking at the door,”
Eleanor muses. “Could it be Harry
Truman?”

“Charters are a personal en-
dowment of public space, available
for intimate discourse or nurturing
vegetable gardens and other truck.
There were 5,246 charters, in the
case of the Abbey of Cluny, granted
over a thousand years. Some big,
some trivial. ‘Magna this’ was quite
the mantra. And then Robin Hood
ran the whole thing into the toilet.”

“Boffo, clear up this point,” Dol-
ley and Eleanor speak up. “Why do
we have court systems?”

“Answer arrives with every new
decision, cloaked in the rattle-trap
of contract succeeding status. Henry
Maine’s name be accursed!”

“I think I see where this is go-
ing,” Governor Egan pitches in.
“Once upon a time you had to be
noble or rich to have a charter writ-
ten; bespoke compositions, if you
will. Then the world changed on 6
January 1775 with the adoption of
the New Hampshire Constitution.”

“It wasn’t granted by anyone,” I
gleam. “Hence, constitutional wa-
tershed, big time.”

“Court systems gave each one his
equal chance to claim that he was
the beneficiary of a grant,” Governor
Knowles explains. “New Hampshire
started it all, democratizing the Clu-
ny Charters.”

“Boffo impressed! But how,” and
here he throws a sidelong glance
at the Peanut Gallery of Governors
Assembled in their Robed Majesty,
“do you explain the Seventh Amend-
ment?”

“demmy,” Dolley nudges her
husband. “You wrote it. Answer the
Generalissimo’s unanswerable que-

”»”

ry.

“But Boffo,” I tremble at the
coming ‘buff. “The Slip Op. in ques-
tion notes the case was not tried to
ajury.”

Governors Egan and Hammond
offer to escort me from the premises.
“Haven’t you ever heard of talking
for the sake of talking?” the former
explains. “The Supreme Court em-
ployed the dictionary definition of
‘ambiguous’ which licensed everyone
to have his or her say in court. So
what happened in Ketchikan may be
pedigreed back to Cluny.”

“Hence the homage to the Holy
Roman Empire and 912 AD,” the
latter adds, “if you need any further
help. ‘As the superior court aptly
noted: I don’t see how you can get
around the fact that the charter
granted the property to Austin not
to Dan.’ In paraphrase, to be sure.”

“Charters were an early form of
social media,” Governor Knowles
explains. “As long as everyone was
talking about whatever you were
talking about, then the charter had
served its purpose. Quiet title pro-
ceedings are merely devolutionary
thereto. And not revolutionary.”

“You want to know how I spent
the summer of ’89?” Jemmy speaks
up. “Only a jury can vote you money.
Someone else’s money!”

“Bar the door! It could be Marga-
ret Thatcher,” Boffo quails.

“Juries spend other people’s
money,” The Sarah notes. “And 1
thought it was all Obama’s idea.
Sorry, Jemmy.”

“Good heavens,” Mr. Whitecheese
studies the porthole to Spenard
Road. “It’s George!”

“Boffo ready to meet his prede-
cessor in office. All hail, Washing-
ton!”

“What an extremely handsome
man,” Eleanor and Dolley press for-
ward for celebrity autographs and
other memorabilia.

“I heard my bandied about and
thought I would drop in. What'’s all
this about Clooney’s five thousand?
Sounds like a great idea for a caper
flick.”

“Boffo promise ‘A’ list celebri-
ties,” the Generalissimo beams, “and
Boffo delivers. Big league!”

Peter J. Aschenbrenner has prac-
ticed law in Alaska since 1972, with
offices in Fairbanks (until 2011)
and Anchorage. From 1974-1991 he
served as federal magistrate judge
in Fairbanks. He also served eight
years as a member of the Alaska
Judicial Conduct Commission. He
has self-published 16 books on Alas-
ka law. Since 2000 the Bar Rag has
published 47 of his articles.

Send details to:
x 13557, Denver, CO |
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Federal property rules could apply to Denali wolf issue

By Steven T. O’Hara

First In a Series

Estate planning means property
planning. As property planners, we
are interested in all things property,
both public and private. Since law
school T have been a student of the
Property Clause in the U.S. Consti-
tution, especially its extraterritorial
reach in conjunction with the Su-
premacy Clause.

Alaska is home to Denali Na-
tional Park and Preserve. A key-
stone species is the Denali wolf,
about which much has been written.
(See L. Mech, L. Adams, T. Meier,
J. Burch and B. Dale, The Wolves
of Denali (University of Minnesota
Press 1998); A. Murie, The Wolves
of Mount McKinley (U.S. Govern-
ment Printing Office 1944); and Gor-
dan Haber and Marybeth Holleman,
Among Wolves: Gordon Haber’s In-
sights Into Alaska’s Most Misunder-
stood Animal (University of Alaska
Press 2013).)

In 2017, as Denali National Park
and Preserve turned 100, the Alaska
Board of Game unanimously rejected
proposals for reinstituting a no-wolf-
kill buffer zone on state land next to
the park. Also in 2017, the Alaska
Legislature considered a bill (H.B.
105) designed to create a permanent
no-wolf-kill buffer zone on the east-
ern border of the park. The measure
was front-page news as it passed the
Alaska House of Representatives,
only to be dead

quently, the federal govern-
ment made no objection to
the program that led to the
Alaska Department of Fish
and Game trapping wolves
on federal lands as well as
state lands. Had it not been
for the very real possibility
of federal intervention un-
der the Property Clause, the
Alaska wolf plan would not
have accommodated Park
interests in wolves. (Harry
R. Bader, Not So Helpless:
Application of the U.S. Con-
stitution Property Clause to
Protect Federal Parklands
from External Threats, 39 Nat. Re-
sources J. 193, 200-201 (1999) (em-
phasis added, footnotes omitted).)

Both Articles I and IV of the
U.S. Constitution have clauses that
grant power to the federal govern-
ment over property. These separate
property clauses explain the di-
chotomization of federal lands into
Article I property and Article IV
property.

Just as Vatican City is an inde-
pendent jurisdiction within Italy, so
Article I land has traditionally been
viewed “as to the state as much a
foreign territory, as if it had been
occupied by a foreign sovereign.”
(United States v. Cornell, 25 F. Cas.
650, 653 (No. 14,868)(C.C.D.R.L
1820)(Justice Story on circuit in
Rhode Island, explaining the fed-
eral government’s power over land
on which a U.S.

on arrival in the

Alaska Senate.
(Nathaniel Herz,
House Passes

Bill To Add Wolf
Protections Near
Denali, Alaska
Dispatch News,
May 19, 2017, at
1, col.4.)

If the idea of a State of Alaska
sanctuary has failed to protect the
Denali wolf from hunters and trap-
pers, the failure guarantees new
ideas. At some point Congress could,
I believe, exercise the Property
Clause to protect the Denali wolf
from being killed when it happens to
step outside the protected area of the
park. (Cf. the Wild and Free-Roam-
ing Horses and Burros Act of 1971,
Pub. L. No. 92-195, 85 Stat. 649.)

Looking back, the State of Alas-
ka has recognized that the federal
government  has  extraterritori-
al power under the Property Clause.
Harry R. Bader, a former assistant
to the director of the Alaska Depart-
ment of Fish and Game, provides an
insider’s view when he writes:

A successful example of state and
federal cooperation in the recogni-
tion of extra-territorial interests held
by the federal government is found
in the Alaska wolf predator control
plan promulgated by the Alaska
Department of Fish and Game in
1993. The Wolf Management Plan
included provisions for the creation
of a buffer strip system around fed-
eral park lands in which no active
predator control efforts would be
implemented by the state, even on
lands owned by the state or by Native
corporations. The State of Alaska
voluntarily sought and incorporated
federal input in the development of
its wolf control plan through the Na-
tional Park Service, U.S. Fish and
Wildlife Service, and the U.S. Bu-
reau of Land Management. Conse-

At some point Congress
could, | believe, exercise the
Property Clause to protect
the Denali wolf from being
killed when it happens to
step outside the protected
area of the park.

fort had been
built).) This view
was modified in
1940 when the Su-
preme Court held
that when the fed-
eral government
acquires Article
I property, state
civil laws contin-
ue 1in force over the property until
abrogated by federal enactment.
(James Stewart & Co. v. Sadrakula,
309 U.S. 94 (1940).) Yet the tradi-
tional view of Article I property con-
tinues to prevail. (See, e.g., Pacific
Coast Dairy, Inc. v. Department of
Agriculture of California, 318 U.S.
285 (1943).)

For federal land outside the Dis-
trict of Columbia to qualify as Ar-
ticle I property, two requirements
must be satisfied. First, the land
must be purchased for the erection
of “needful Buildings,” such as mili-
tary bases. (U.S. Const. Art. I, Sec.
8, cl. 17.) Second, the legislature of
the state in which the property is
located must consent to the United
States’ acquisition of general juris-
diction over the property. (See Paul
v. United States, 371 U.S. 245, 264
(1963); Kohl v. United States, 91
U.S. 367, 371 (1875).)

The Article I property clause,
also known as the Enclave Clause
and the dJurisdiction Clause, pro-
vides that Congress shall have the
power:

To exercise exclusive Legisla-
tion in all Cases whatsoever, over
such District ... as may ... become
the Seat of the Government of the
United States, and to exercise all
Authority over all Places purchased
by the Consent of the Legislature of
the State in which the same shall be,
for the Erection of Forts, Magazines,
Arsenals, dock-Yards, and other
needful Buildings.... (U.S. Const.
Art. I, Sec. 8, cl. 17.)

"As property
planners, we are
interested in all
things property,
both public and
private.'

By contrast, the Ar-
ticle IV property clause
is known as the Property
Clause. It simply provides
that “Congress shall have
Power to dispose of and
make all needful Rules and
9 Regulations respecting the

4 Territory or other Property
belonging to the United
States....” (U.S. Const.
Art. IV, Sec. 3, cl. 2.) The
Supreme Court has long
recognized that the “term
territory, as used here, is
merely descriptive of one
kind of property; and is equivalent
to the word lands.” (United States v.
Gratiot, 39 U.S. (14 Pet.) 526, 537
(1840).)

Rather than empowering the
federal government with general
jurisdiction over Article IV lands,
the Property Clause has tradition-
ally been read to place the federal
landowner in a limited position
akin to that of a proprietor. (Paul
v. United States, supra, at 264
(dicta); Ft. Leavenworth R.R. Co. v.
Lowe, 114 U.S.

the seminal case on the Property
Clause’s extraterritorial reach.

In Camfield, the federal govern-
ment had granted Union Pacific
Railroad certain odd-numbered sec-
tions of land in two adjoining town-
ships in the State of Colorado. (Id. at
519 and 526.) Daniel Camfield and
another investor then acquired from
the railroad the right to use the odd-
numbered sections; the even-num-
bered sections remained in federal
ownership. (Id. at 519-520.)

To help irrigate their odd-num-
bered sections, the investors built
fences only on their odd-numbered
sections but with the effect of en-
closing 20,000 acres of federal land.
(Id. at 519-520.) The federal land
was Article IV land located with-
in the State of Colorado, and the
federal government filed suit in fed-
eral court to compel removal of the
fences under the Unlawful Enclo-
sures of Public Lands Act of 1885.
(Id. at 521.)

The lower court found for the fed-
eral government and ordered the re-
moval of the fences, even though the

fences were on

525, 527 (1885)
(dicta).) The tra-
ditional view is
that the states
retain  general

jurisdiction over
Article IV lands.

Rather than empowering

the federal government with
general jurisdiction over
Article IV lands, the Property
Clause has traditionally been
read to place the federal land-

private land; the
Eighth  Circuit
affirmed. Appeal
was taken to the
Supreme Court
on the grounds
that the Unlaw-

(Engdahl, State . o i ful  Enclosures
and Federql  ©owner in a limited position Act was uncon-
Power Over Fed- ~ akin to that of a proprietor. stitutional inso-

eral Property, 18
Ariz. L. Rev. 283, 296 (1976).)

In a 1976 wunanimous deci-
sion, the U.S. Supreme Court
strongly implied that Congress pos-
sesses, under the Property Clause,
full legislative power over conduct
taking place on federal land regard-
less of the conduct’s relationship
to the land. In upholding the Wild
and Free-Roaming Horses and Bur-
ros Act of 1971, the Court held that
Congress has, under the Property
Clause, the power to regulate wild-
life living on federal land even
though the wildlife is not itself fed-
eral property and is not damaging
federal land. (Kleppe v. New Mexico,
426 U.S. 529, 536-537 (1976).)

The Court wrote that the federal
government “doubtless has a pow-
er over its own property analogous
to the police power of the several
States....” In short, Congress exer-
cises the powers both of a proprietor
and of a legislature over the pub-
lic domain.” (Id. at 540.) Here the
Court quoted from Camfield v. Unit-
ed States, 167 U.S. 518, 525 (1897),

il

far as 1t applied
to fences on private property. (Id. at
521-522.)

The Supreme Court unanimous-
ly found the enclosure of federal
land a nuisance and held “that it
is within the constitutional power
of Congress to order its abatement
notwithstanding such action may
involve an entry upon the lands of
a private individual.” (Id. at 525.)
At the end of its opinion, the Court
restated its holding thusly: “in pass-
ing the act .... Congress exercised its
constitutional right of protecting the
public lands from nuisances erected
upon adjoining property....” (Id. at
528.)

In the next issue of this column,
I will share some debate among law
professors over the extent of the
Property Clause’s extraterritorial
reach.

In private practice in Anchorage,
Steven T. O’Hara has written a col-
umn for every issue of The Alaska
Bar Rag since August 1989.

Copyright © 2017 by Steven T.
O’Hara. All rights reserved.
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EcLeEcTic BLUES

Reflections on a day meandering through the streets of Seoul

Story and Photos
By Dan Branch

Four monks in golden-orange
robes sat on a concrete bench.
Around them a thick stream of Ko-
rean shoppers flowed. Susan and I
crossed the stream, dodging motor
scooters overloaded with vendor
supplies and Koreans moving with
purpose. Some of the latter wore
traditional Hanbok clothes. I car-
ried a bag of roasted chestnuts just
bought from a street vendor who
had reminded me of Susan’s father.
They were still warm in my hand.
Am I supposed to offer the monks
my fragrant, sweet treats? Better to
walk by as if we, in our American
travel clothes are indistinguishable
from the locals.

Even though we might have ben-
efited from spending a few peaceful
minutes with the monks, I effected
an interest in a Korean street sign
as we approach them. It was not
concern for the chestnuts that mo-
tivated me but a strong inclination
to avoid the awkwardness of foreign

I thought back to yester-
day’s flight from Seattle
on Korean Air flight 20.
The plane carried hun-
dreds of Koreans and
one Japanese-American
woman. She occupied s
middle seat between the
only other non-Koreans
on the plane — a white
miner from the American
mid-west on his way to a
Mongolian mining camp
and me, her husband. The
miner worked six-week
on, six week off shifts
so he had earned more than a mil-
lion frequent filer miles on Korean
Airlines. But he never did more in
Korea than transfer flights at the
Seoul-Incheon airport.

For some reason, I thought of the
overweight miner as we entered one
of wooden palace buildings. It had
been a gray morning but a shaft of
light forced through the building’s
lattice-work walls to paint a lacy
pattern on a floor packed smooth by
shuffling school children and sup-
plicants. The miner, accepting his

grief .. ."

"I’d already passed
through the four
stages of traveler’s

pany bouquets of flowers
in America on Valen-
tine’s Day. Perhaps the
Korean supplicants were
concerned that without
the cards the petitioned
deity would not notice
| their flowery prayers.
Buddhist nuns wearing
wide-brimmed soft hats
and robes walked with
hidden hands among the
flowers. The pale gray of
their hats and robes ac-
cented the almost albino-
tint of their skin.
Attracted by the smell of sweet
batter being heated to a golden
brown, Susan walked over to three
women making cookie-sized pas-
tries. First, they filled a metal teapot
with batter then poured enough of it
into thirty metal molds until each
was half full. An open flame kept the
molds hot. After the poured batter
firmed enough, the ladies dobbed in
lemon curd or sweetened red bean
paste. Another layer of batter fol-
lowed. After the bottom browned,
they lifted the half-finished pastries

Photos illustrate the beauty and the life along the streets of Seoul. Photos by Dan Branch.

relations. Out of the corner of my
eye I saw one of the monks counting
money. With the practiced skill of a
street bookie, the shave-headed man
snapped through a fist full of fold-
ing money, muttering the building
subtotal after separating each bill
from its brothers. The other monks
smoked cigarettes even though the
nearest designated smoking area
was a-half-a-kilometer away.

We had been walking for hours
through the odd conglomerate of
old and new that is Seoul. Each
second reminded me of my igno-
rance — ignorance of Korean his-
tory, language, culture and custom.
(Wait, what is this money called?)
I'd already passed through the four
stages of traveler’s grief — anger
at myself for not preparing for the
trip, denial that I am 30 miles from
a hostile army armed with nuclear
weapons, guilt for not knowing the
Korean word for “thank you,” and
after finishing a late-breakfast of
kimchi-fried rice, acceptance of my
stranger-in-a-strange-land status. I
embraced my ignorance.

After breakfast, Susan and I
had walked to the restored ruins
of Deosugung palace. Modern glass
and steel buildings loomed over the
palace’s walled gardens, Accepting
free senior citizen admission tick-
ets, we entered the empty grounds.
We would only see four other visi-
tors, all Koreans, during our visit.

large paycheck for time spent in a
Mongolian copper mine, will never
see this small beauty. Nor did the
Korean guard, the only other person
in the building. The sunlight shaft
disappeared while he watched a
magpie-like bird with an iridescent-
blue wing patch hopping near the
palace wall.

After photographing the shad-
ows and lights inside the palace,
I joined the guard in stalking the
long-tailed corvid. It could have
been one of the magpies that rips
flesh from wolf-killed deer near our
Juneau home but for the shiny blue
patch on its wing. I knew I should
have solved the mystery of the blue
patch, used the Internet to track
down a post that explained what
evolutionary advantage a bird in
this gray, industrial city gains by
having a flash of color on its black
and white body. But, I chose to re-
main ignorant. Maybe after the jet
lag resolves in a few days and we
have moved on to Japan, 1 thought,
I’ll have more interest in bird feath-
ers than greedy monks.

Later in day we visited a Bud-
dhist temple, drawn there by the
sound of chanting and the sight of
sculptures made of potted flowers.
Each potted plant was a supplicant’s
prayer, made explicit by Korean
words written in bright blue or red
with a permanent marking pen on a
white card — the kind that accom-

out of their molds, flipped them
over and plopped them back in. The
woman who accepted Susan’s order
assumed that she wanted the tra-
ditional five pastries — two to eat
at home with tea after placing the
other three on her home’s ancestor
shrine. Neither Susan nor I could

resist sampling her purchase in the
courtyard of flowers even though
they were still hot enough to burn
our tongues and the women had
baked them for use as offerings. We
left before any of the faithful could
see our acts of sweet sacrilege. From
the temple, we walked down the
shopping street where the monk sat
counting his money.

After passing the monks, we
looked for somewhere to eat on the
shopping street. Already over stim-
ulated by city noise, we wanted to
avoid an indoor restaurant so we
bought a paper bowl of deep-fried
rice dough and chicken from a street
vendor and ate it while sitting on a
stone bench, spearing each sweet,
greasy chunk with the over-sized
toothpicks supplied for that pur-
pose. Koreans dressed in traditional
Hanbok robes, monks and street
workers watched the foreigners, a
mixed couple, eat what they might
if they could stop in midstream.

At day’s end, we wandered into
a maze of alleys lined with small
storefronts. Electric signs blinked
out seductive messages in a mix
of Korean and English. A woman
dressed in a cat suit danced among
the shoppers. She handed out flyers
for a cat cafe. A person dressed in
a pantomime dog suit made a half-
hearted attempt to entice us into
a dog cafe. I wondered out loud if
we are meant to eat cats or dogs in
these places. Susan told me that
they are for customers who like to
eat with their dog or cat.

When we entered another alley,
I forget about the cats and dogs.
It started raining but that didn’t
dampen the enthusiasm of shills
who called out for us to enter their
stores, which offered sunglasses,
tee shirts, or ceramic models of Ko-
rean palaces. Loud pop music, se-
ductive and punishing at the same
time, moved us along. We had lost
our landmarks and managed an exit
only after the bell tower of a Catho-
lic Cathedral appeared above a noo-
dle shop marquee.

Dan Branch, a member of the
Alaska Bar Association since 1977,
lives in Juneau. He has written a col-
umn for the Bar Rag since 1987. He
can be reached at avesta@ak.net

Members from the 1990s Office of Public Advocy Criminal Section reunited in
July at Glenda Kerry’s home in Girdwood. From left: Glenda, Heather O’Brien,
Averil Lerman, Phil Shanahan, Darrel Gardner, Chet Randall, Brant McGee, Sid
Billingslea, Donna McCready and Leslie Hiebert.
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Four new judges installed to Alaska judiciary

Judge Tina Reigh puts on her robe assisted by her husband and sur-
rounded by her children at her installation ceremony in Dillingham.
Photo from KDLG Radio Dillingham.

Judge Tina Reigh installed as
Superior Court Judge in Dillingham

An installation ceremony was held June 2, 2017, for
Judge Tina Reigh. Judge Reigh was appointed to the Dill-
ingham Superior Court in February by Gov. Walker. Judge
Reigh graduated from Seattle University Law School in
2003. She moved to Dillingham to work for Alaska Legal
Services Corporation in 2004, visiting nearly every village
in Bristol Bay as part of her work. She served as Dilling-
ham’s Magistrate Judge since 2014, and lives there with
her husband and three children.

Judge Jennifer Wells, right, at her installation ceremony in Kenai speaks
with Judge Anna Moran. Photo by Elizabeth Earl/Peninsula Clarion.

Judge Jennifer Wells installed as
Superior Court Judge in Kenai

An installation ceremony was held July 27, 2017, for
Judge Jennifer Wells. Judge Wells was appointed to the
Kenai Superior Court in February by Gov. Walker. Judge
Wells graduated from Suffolk University School of Law
in 1990. She clerked for Anchorage Superior Court Judge
Dana Fabe, and worked as a public defender in Kenai for
three years. Since 1994, she served as a Magistrate Judge,
Master, acting District Court Judge and Training Judge in
communities throughout Alaska, including Unalaska, Na-
knek, Dillingham, Kodiak, Glennallen, Palmer and Anchor-
age. She and her husband live in Nikiski.

My Five.....

This edition of My Five is brought to you by three devoted music
lovers who couldn’t play by the rules. Pick just one song? Very .
difficult. Please enjoy the picks from two members of the Board of
Governors and this esteemed publication’s managing editor.

Cam Leonard
e “O Danny Boy “ — traditional Irish
e “Born to Run” — Bruce Springsteen

e “ Cheap Thrills” album — Janis Joplin, Big Brother and the

Holding Company

e “Hallelujah” — written by Leonard Cohen, performed by K.D.

Lang, Winnipeg, 2005.
e “Whiter Shade of Pale” — Procol Harum

\

Judge Jennifer Henderson’s husband and son help her with her robe at her installation ceremony in the
Supreme Court Courtroom in Anchorage. Photo by Lesa Robertson.

Judge Jennifer Henderson installed as
Superior Court Judge in Anchorage

An installation ceremony was Oct. 6, 2017, for Judge Jennifer Henderson. Judge Henderson
was appointed to the Anchorage Superior Court Bench in May by Gov. Bill Walker. Judge
Henderson served as a District Court judge in Anchorage since 2013. She received her
Bachelor’s Degree in politics, philosophy, and economics from Claremont McKenna College
in 1998, and practiced law for more than13 years. Prior to her District Court appointment,
Henderson clerked for Alaska Supreme Court Justice Warren Matthews, and Judge Kim
McLane Wardlaw of the Ninth Circuit Court of Appeals. She also served the Anchorage
District Attorney’s Office from 2003-2007, and transitioned to private practice at Farley &
Graves, P.C. from 2007-2012. She lives in Anchorage with her family.

Judge Yvonne Lamoureux installed as
Superior Court Judge in Anchorage

An installation ceremony
was Oct. 20 for Judge Yvonne
Lamoureux. Judge Lamoureux
was appointed to the Anchorage
Superior Court Bench in May
by Gov. Walker. Judge Lamou-
reux graduated from the Univer-
sity of Virginia School of Law in
2003 and has practiced law for
14 years. She clerked for U.S.
District Court Judge Christo-
pher F. Droney in Connecticut
for two years, and then for Alas-
ka Superior Court Judge Mor-
gan Christen from 2004-2006.
Lamoureaux worked in private
practice at Stoel Rives LLP be-
fore being appointed to the posi-
tion of Assistant U.S. Attorney
for Alaska. She resides with her
husband and child in Anchorage.

Judge Yvonne Lamoureux joins Chief Justice Craig Stowers at
her installation ceremony in the Supreme Court Courtroom
in Anchorage. Photo by Darrel Gardner.

i

I—\L

Hanna Sebold

“Miss Halfway” — Anya Marina
“Nick of Time” — Bonnie Raitt
“Raise Your Glass” — Pink
“When we were Young” — Adele

“Not Tonight” — Elle Varner

Tim Jones

“Southern Cross” — Crosby, Stills and Nash
“Layla” — Derek and the Dominos

“Bad Romance” — Lady Gaga

“A Pirate Looks at 40” — Jimmy Buffett
“Hey Jude” — The Beatles
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Anchorage Bar president
reflects on his years with group

By Shane Levesque

The Anchorage Bar Association
officially marked its 60th anniver-
sary in 2017. In light of that auspi-
cious occasion, and the upcoming
membership year, the organiza-
tion’s Board of Directors has spent
a good deal of time reflecting on the
Anchorage Bar Association’s his-
tory, accomplishments and role that
it plays in the professional and per-
sonal lives of its member attorneys
who practice in Anchorage. For this
outgoing president, that role has
been truly meaningful.

T'll admit — I never set out
to become a member. In the first
years of my legal career, I was far
too occupied with

nized in 1957, it had already existed
in some form or another for years.
I became familiar with the colorful
cast of characters who were integral
to its formation — including attor-
neys and judges whose names are
affixed to buildings and boulevards
throughout Anchorage.

It is also through Ms. Cravez’s
scholarship that I learned that the
Anchorage Bar Association has for
years committed itself to making
investments in the community that
achieve its mission of “Promoting
Collegiality, Professionalism and
Good Works.” For example, it was
the Anchorage Bar that provided
the initial funding for this very
publication, and for the Anchorage

Youth Court.

navigating the
then-unfamiliar
highways and by-
ways of practice
to ever consider
participating in
law-related  ac-
tivities that were
extracurricular.
Although my
brother, also an
attorney in An-
chorage, spent no
small amount of
time trying to talk me into tagging
along with him to Anchorage Bar
events, he hadn’t succeeded. There
was always more work to do, or an-
other personal activity that seemed
to me a lot more attractive than go-
ing to what I assumed would be just
some stuffy cocktail party.

I attended my first Anchorage
Bar event in December 2014. Out-
side i1t was cold and dark, and on
a whim I decided to pick myself up
out of my office chair and follow my
brother into what turned out to be
the organization’s annual mem-
bership meeting. The venue was
packed. In no time I found myself
chatting with other attorneys, judg-
es and clerks. Not only did I agree to
become a member of the Anchorage
Bar Association at that event, I was
also elected to its Board of Directors.

It wasn’t until after I became a
member that I really began to un-
derstand what makes membership
in the Anchorage Bar Association
so meaningful. Some of that comes
from its storied history. Thanks to
the work of Pamela Cravez, who in
2002 authored a series of articles for
the Bar Rag detailing that history,
I now know that while the Anchor-
age Bar Association formally orga-

SEATTLEU

SCHOOL OF LAW

curricular.

LAW SCHOOL IN

ALASKA

Pl admit — I never set out
to become a member. In the
first years of my legal career,
I was far too occupied with
navigating the then-unfa-
miliar highways and byways
of practice to ever consider
participating in law-related
activities that were extra-

The Anchor-
age Bar has car-
ried on a tradition
of hosting social
events, free to
its membership,
which provide an
opportunity  for
attorneys to forge
connections with
others within the
Anchorage legal
community. It
is through these
events that I have formed some of
my most important professional and
personal relationships, and identi-
fied important mentors. Each year,
its Young Lawyers section hosts a
5k Race Judicata to raise funds that
enable the organization to continue
its support of the Anchorage Youth
Court, and dedicates countless vol-
unteer hours to various other causes
each year.

But it is only able to do so be-
cause of the support that it receives
from its members in the form of
membership dues, which is a mere
$65.00 per year for voting members,
$25.00 per year for law clerks and
other non-voting affiliate members,
and completely free during an at-
torney’s first year of practice. If you
are a current member, we hope that
youll continue to support the An-
chorage Bar. If you're not a current
member, we hope you’ll join us as we
continue our work. And finally, even
if you don’t live or practice in An-
chorage, we encourage you to sup-
port your local bar association.

Shane Levesque is a principal at-
torney at the Levesque Law Group
and has practiced in many commu-
nities in Alaska since joining the Bar
in 1987.

Educating Powerful Advocates for Justice

at our Alaska Satellite Campus

2L Austin Fischer, US Air Force JAG summer intern in Anchorage

16 join Alaska Bar Association

Sixteen new lawyers were sworn in to the Alaska Bar Association in
a ceremony Nov. 8, 2017, in Anchorage. Attorneys sworn in were: Britt
Bachtel-Browning; James Croft, Monique Eniero, Anna Jay, C. Maeve
Kendall, Whitney Leonard, David Long, Jeff McAlpin, Dan Olsen, Nao-
mi Palosaari, Glen Rice, Holly Snead, Taylor Thompson, Randi Ann

Vickers, and Shelley White.

Alaska Law Review seeks
submissions for symposium

In recognition of the 60th anni-
versary of Alaska statehood in Jan-
uary 2019, the Alaska Law Review
is dedicating its December 2018 is-
sue to the Alaska Constitution and
hosting a symposium on that topic
in October 2018 in partnership with
the University of Alaska Anchorage
Justice Center.

The journal is inviting papers
relevant to Alaska’s Constitution.
Suggested topics include:

e The history and evolution of
the Alaska Constitution.

e Important Alaska Supreme
Court constitutional law cases.

e Significant provisions of the

Alaska Constitution.

e Emerging constitutional issues.

e Recommendations for amend-
ment.

e Comparison to other state con-
stitutions.

Submissions of any length are
welcome, and the deadline for man-
uscript submission is Aug. 1, 2018,
with the possibility of extension if
necessary. For more information,
please contact the Alaska Law Re-
view staff by email at alr@law.duke.
edu. You can also find more infor-
mation on the Alaska Law Review’s
submission guidelines by visiting
goo.gl/K2E4Pd.

As an attorney, you're a member of a
professional assoctation;
your legal administrator should be too.

The Association of Legal Admunistrators, Alaska Chapter, is

looking for local admunistrators. Is your manager or

administrator a member? It not, your firm 1s nussing the

tollowing benetits:

Legal Management Resources
Human Resources
Financial Management
Marketing
Technology
Industry Advances and Trends
Vendor Discounts & References
Certified Legal Manager (CLM)
Certification Program
Industry Publications

Continuing Education
Webinars
Conferences
Retreats

Local Salary & Benefits Survey
Educational Scholarships
Professional Networking
and Support
Local & National Discussion
Forums

It’s time to get connected!

For more information contact Debbie Swinney

at (907) 793-2200 or dswinney(@guessrudd.com

www.alaskaala.org




Bar People

Attorney joins Jermain,
Dunnagan & Owens

Jermain, Dunnagan & Owens, P.C. has
announced C. Cody Tirpak has joined the firm.
Tirpak’s practice focuses on civil litigation and
commercial law. As a defense litigator, he has rep-
resented both individual and corporate clients in
cases involving wrongful death, catastrophic inju-
ry, premises liability, real property disputes, envi-
ronmental contamination, and contract disputes.
Prior to joining the firm, he worked as an associate
for an Alaska litigation defense firm where he spe-
cialized in personal injury cases arising out of au-
tomobile and aviation accidents. After graduating
law school, Tirpak served as a law clerk for Judge Michael D. Corey of the
Alaska Superior Court in Anchorage. Tirpak earned his law degree from
University of South Carolina and his undergraduate degree from Clemson
University.

C. Cody Tirpak

Firm’s attorney becomes shareholder

Manley & Brautigam, P.C. announced that Steven Mahoney be-
came a shareholder with the firm as of Feb. 1, 2017. An attorney since 1986
and with Manley & Brautigam for the past 10 years, Mahoney holds an
accounting degree and is a certified public accountant. His practice focuses
on income tax and property tax controversy resolution, nonprofit law and
entity formation/governance, limited liability companies, partnerships and
corporations. The Manley & Brautigam P.C. firm moved to new offices at
1127 W. Seventh Avenue, Anchorage, May 1, 2017.

Legal tweets

HUMOROUS LAWYER @HumOrousLAWYER 30

"@chiclitigatrix: Law school prepared me for no part of being a private practice lawyer #lawyered"

THANK
YOU!

The Alaska Court System wishes to express its profound gratitude to the
attorneys who volunteered for the Early Resolution Programin 2016 and 2017,
as well as to Alaska Legal Services who coordinates the volunteer attorneys:
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Three Alaskans named to ‘2018 Best

Lawyers in America’

Sonosky, Chambers, Sachse, Miller & Monkman, LLP announced
that three of its Alaska lawyers have been recognized as among the “2018
Best Lawyers in America” in the 24th Edition of Best Lawyers in America,
and that two new partners have been named to the firm’s Alaska offices.
Anchorage partner Lloyd B. Miller was named the “2018 Native Ameri-
can Law Lawyer of the Year.” Juneau partner Richard D. Monkman was
named as a “2018 Best Lawyer” in Native American Law, and was named
as a “2017 Distinguished Attorney” by the Martindale-Hubbell firm. Myra
Munson was named a “Super Lawyer” in the areas of Native American,
Heath Care and Nonprofit Organization Law. The firm is also announced
two new Alaska partners. Kendri M. M. Cesar has been named a partner
in the Juneau office. Cesar is a graduate of Dartmouth College, Harvard
Law School and Juneau Douglas High School, and recently successfully
argued an important tribal sovereignty case before the Alaska Supreme
Court. Cesar clerked for Barrow Superior Court Judge Michael Jeffries be-
fore joining the firm. Rebecca Patterson has been named a partner in the
Anchorage office. Patterson is a graduate of Washington University and
Harvard Law School. She clerked for former Alaska Supreme Court Justice
Walter Carpeneti and United States District Judge Sharon Gleason.

Attorney recognized as one of top by
the Expert Network

Patrick N. Bergt, of Counsel, Guess & Rudd P.C., has joined The Ex-
ert Network©, an invitation-only service for distinguished professionals.
Bergt has been chosen as a Distinguished Lawyer™ based on peer re-
views and ratings, dozens of recognitions, and accomplishments achieved
throughout his career. Bergt outshines others in his field due to his ex-
tensive educational background, outstanding client service, and numer-
ous awards and recognitions. He graduated cum laude with a Bachelor of
Science in Criminal Justice from Southern Oregon University. In 2006, he
enrolled at Thomas Jefferson School of Law, and worked at the District
Attorneys Office for the whole of his third year in school. After earning his
Juris Doctor in 2009, Mr. Bergt returned to Alaska and accepted a position
as an assistant District Attorney, during which time he tried more than 20
cases to verdict in a variety of matters such as violent, drug, and white col-
lar crimes. In 2017, Bergt joined Guess & Rudd.

Anchorage: Palmer: Juneau:
Rhonda Butterfield Kurt Autor Libby Bakalar
Bradly Carlson James Bauman Blake Chupka
Cameron Compton Kathleen Barron Lee Cole
Lindsey Dupuis Deb Burlinski Paul Grant
Monica Elkinton Eric Conard Lael Harrison
Bobbi Erwin Ann DeArmond Michael Heiser
Justin Eschbacher Dave Golter Kevin Higgins
Adam Gulkis Mike Gorman Debbie Holbrook
Kris Jensen Jon-Marc Petersen Jennifer Lanz
Russell Leavitt Ryan Lonergan Jan Levy

Guy Kerner Jenn Messick Doug Mertz
Zach Manzella Janine Reep

Sarah Monkton Kenai: Jan Rutherdale

Kara Nyquist Scott Bloom Kathleen Strasbaugh
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Shana Theiler

Your generous gifts of time and expertise helped to sustain and grow
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opportunities to contact Loren Hildebrandt at
907-264-0484 or lhildebrandt@akcourts.us or
ALSC's Laura Goss at Igoss@alsc-law.org.
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TALES FROM THE INTERIOR

Pacific Islanders join Uncle Bill’s great Alaska moose hunt

By William R. Satterberg Jr.

In 1981, Brenda and I were ad-
opted into a family in the Northern
Mariana Islands — the Concepcions.
Actually, the cultural adoption took
place somewhat after that. I cannot
say precisely when. But that is when
we met our dear friends, Ben and Ki
Concepcion and their young chil-
dren. Due to our relationship with
the Concepcion family, over time,
we were assimilated into the clan.
We ultimately came to be known as
Uncle Bill and Auntie Brenda. The
names have stuck for over 35 years.
Needless to say, it is a rather inter-
esting hodgepodge, since everyone
in the family is brown in complex-
ion, whereas Brenda and I are two
white onions. Still, the family has
accepted us wholeheartedly. By cul-
ture, when we meet any younger
children of the family for the first
time on any particular day, the
members will bow to us and extend
their right hands, requesting our
blessings which are dutifully given
in return. It is a ritual which has
carried on for years in the islands
and which is very important.

To the same degree, when I was
speaking with a legislator on the
Island of Saipan recently, I was
told that I was well known locally
to be in the Concepcion family. I
was asked if I had married a local
to earn that honor. I advised, “No,
Brenda and I were adopted.” The
congressman then advised me that
the cultural adoption was every bit
as valid as having been married or
born into the family.

It is not just a simple family mat-
ter. Rather, the Commonwealth of
Mariana Islands is a close-knit com-
munity where all families have in-
terrelationships. Virtually everyone
is a cousin. Moreover, any member
of the island can recite the rules of
consanguinity with respect to their
respective clans. So, where Bren-
da and I may be aunt and uncle to
one particular family, the relation-
ship does not stop there. Rather, it
extends like an Amway network to
reach all different levels. There are
some from whom I must also seek
blessing, or “Amen.” And there are
some from which I must receive
blessings and bestow blessings in
return. The irony which sometimes
exists is that a young child will be
the uncle of a rather older person.
Yet, the protocol continues.

For example, it was determined

some time ago that I was
an uncle to a group of lo-
cal attorneys and their
brother, who is the Com-
monwealth’s  governor.
These family members
chose to come to Alaska
to visit two of their rela-
tives, namely myself and
Brenda. As an added ex-
tra, they were all accom-
plished big game hunt-
ers, having been raised
in part in Idaho, the do-
main of large elk. The
lure of being able to hunt
moose in Alaska with
their Alaskan uncle was
obviously overwhelm-
ing. Fortunately, for me,
I was not dealing with a
bunch of rookies that I would have
to babysit in the wild Alaska woods.
Those guys knew their stuff.

There was an initial, faintheart-
ed attempt by some of the brothers to
hunt in Alaska during the summer
of 2015. The decision to come, how-
ever, was made at the last minute.
Wiser minds prevailed and realized
that something more than two days’
planning was needed before launch-
ing into the Alaska wilds. After all,
people have been lost simply trying
to trek on foot to locate an aban-
doned bus near Denali Park. And,
of even greater fear was that these
Pacific predators would be hunting
moose with me — not particularly
the most accomplished Alaskan wil-
derness guide. In fact, my concept of
hunting ordinarily delves down to
finding a nice patch of sunlight on
the side of a hill and napping.

The fall of 2016 was different.
This time, the Torres brothers de-
cided in earnest that they would
come to Alaska. And come they did.
Originally, there were only sup-
posed to be three brothers on the
trip consisting of two lawyer broth-
ers and their youngest governor
brother. By the time the clan started
arriving, however, that number had
changed from three to five, to four,
back to five, and then to six as the
absolute maximum, finally landing
on the number seven when every-
body had disgorged in Fairbanks.
Added to that number were myself,
another Alaskan Fairbanks friend,
Tom Carter, and the ever-present
and very capable riverboat runner
and realty TV star, Craig Compeau.
Craig never misses a moment to
brag about his SJX and Predator
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"I said a silent prayer
at that point, asking
the Great One to

do everything in His
power to keep these
two zealots from
killing a moose and
ruining a perfectly
good hunt."

boats which can run on
a wet garage floor — at
least according to his
advertisements.

Upon arrival, the
first thing the brothers
did after seeking their
obligatory blessings
from me was to go to
the local supermarket to
buy a load of raw salmon
and scallops. At mid-
night on the day of their
arrival, I ventured over
to the guest house on our
property expecting to see
them peacefully sleep-
ing. Instead, I saw the
entire group assembled
around a table in half-
dressed format eating
copious amounts of salmon sashimi
and raw scallops, washed down by
copious amounts of Budweiser, the
favorite beer of Micronesia.

The following day, after pick-
ing up hunting licenses and game
tags, the clan then left in the mid-
afternoon for the Goodpasture River
to meet Captain Craig Compeau for
the perilous 90-mile trip upstream,
braving shallows, sweepers, and the
weather.

They were last seen working their
way through thickets of alder and
bearfriendly underbrush.

I said a silent prayer at that
point, asking the Great One to do ev-
erything in His power to keep these
two zealots from killing a moose and
ruining a perfectly good hunt. After
all, being 65 years old, it was not my
desire to be stuck having to pack out
for a well over one-mile hike some
mammoth which had been improvi-
dently executed.

For several hours, the tension
in the air floated as the rest of
the brothers were countering my
prayers hoping that their intrepid,
oldest brother, Vince, would blast a
moose. Fortunately, in the end, my
karma prevailed. Craig announced
that the moose had escaped. The
brothers were dejected. But I was
elated. I could scarcely control my
glee.

It is not that I did not want the
brothers to shoot a moose. To the
contrary, I would have loved to have
seen them shoot a moose so that I
could have filled my freezer with
the meat that they intended to take
home. If necessary, I would have
even alerted TSA to a moose being
smuggled out of

According  to
Craig, the trip up
the river was the
rainiest trip he
had even taken on
the “Goody.” A tor-
rential downpour
followed wus for
virtually the en-
tire journey. It was a blinding rain
which soaked us to the bone. Still,
despite a couple of close scrapes
with river bottoms and banks, we
finally arrived at our accommoda-
tions which were actually quite
comfortable. It had been set up in
an igloo-type fiberglass shell. It had
its own wet bar, bunk beds, heating
system, generator, and food supply.
As an afterthought, Craig even left
some room for rifles.

The next day, having feasted
upon Compeau’s signature break-
fast burritos, which were made out
of a concoction which must remain
secret, we ventured even farther up
the Goodpasture. True to all good
hunting expeditions, everyone fell
asleep on the bank except for Tom
and my Micronesian nephew, Vince,
who decided to go exploring.

There 1s a statement in Alaska
that the best way to ruin a good
moose hunt is to kill a moose. Af-
ter approximately two hours, Craig
came roaring into camp in his jet
boat and woke up everyone. Craig
loudly announced that Vince and
Tom were moving in on a very large
moose about one half mile up a steep
hillside on the other side of a seven-
foot wide, two-foot deep creek and
a bunch of tussocks in the tundra.

According to Craig, the trip
up the river was the rainiest
trip he had even taken on
the “Goody.” A torrential
downpour followed us for
virtually the entire journey.

Alaska in order
to intercept the
shipment But, on
the other hand,
the concept of be-
ing stuck in the
Alaskan wilder-
ness for an extra
two days while
this committed crew hauled over
1,000 pounds of meat out of the
woods amid swarms of mosquitoes
and gnats was not attractive.

In the end, we returned to Fair-
banks. The brothers were all quite
gracious in acknowledging that they
had enjoyed a delightful period in
Alaska, had learned a lot, and had
relished their time with Uncle Bill
and Auntie Brenda. And, pursuant
to my unspoken expectations, the
clan announced that they would be
returning to Alaska in 2017 to con-
tinue their quest, this time in ear-
nest. In fact, they are now talking
about being abandoned for 10 days
in the rugged Alaska wilderness
and to be left completely alone while
they forage the wilds in search of
big game. However, as for me, I plan
to stay home, climb in my hot tub,
and enjoy a fine glass of wine while
I watch the Northern Lights danc-
ing happily in the skies above me.
Ribeye steaks are much less chal-
lenging.

Admitted to the Alaska Bar in
1976, William R. Satterberg Jr. has
a private, mixed civil/criminal liti-
gation practice in Fairbanks. He has
been contributing to the Bar Rag for
so long he can’t remember.
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The board and staff of Alaska Legal Services Corporation (ALSC) extend our
sincere thanks to the individuals, firms, foundations, and corporate sponsors who

contributed to the ALSC in the last year in honor of our 50th anniversary including
those that donated to the Robert Hickerson Partners in Justice Campaign.

We are especially grateful to our 2016-2017 campaign co-chairs: Anne Carpeneti,
Charlie Cole, Saul Friedman, Josie Garton, Jonathon Katcher, Erin Lillie, Peter

Michalski, Susan Orlansky, Joe Paskvan, and Jim Torgerson.
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Attendees at the conference join CIP Director Bob Polley in a moment of levity at the end of the event.

State, Sitka tribe join on court improvement for children

By Judge David
Avraham Voluck

The State of Alaska Court Im-
provement Project (CIP) and the
Sitka Tribal Court Improvement
Project (TCIP) joined forces to pres-
ent portions of the Alaska Child in
Need of Aid (CINA) curriculum in
Sitka Sept. 13-15, 2017.

Approximately 60 participants
attended, “Forging Relationships to
Improve Child Welfare Outcomes for
Children and Families in Southeast
Alaska” hosted by the tribe’s Depart-
ment of Social Services. The gather-

Juneau Superior Court Judge Louis Menen-
dez and Sitka Tribal Court Judge David
Avraham Voluck share a laugh.

ing imparted best practices to state
court judges, tribal court judges, at-
torneys general, public defenders,
child welfare attorneys, Guardians
Ad Litem, as well as state and tribal
child protection workers throughout
Southeast Alaska.

Distinguished faculty included:
Professor Diane Benson, University
of Alaska Fairbanks, Alaska Native
Studies/Cross Cultural Communica-
tion); Professor Delores Subia Big-
foot, PhD, director, Indian Country
Child Trauma Center; Amalia Mon-
real, LCSW, and Raymond Daw,
LCSW, Native Behavioral Health
Clinicians, and Diane Paine (Direc-
tor, Justice for Native Children.

The Sitka training is another
meaningful step forward for the
growing relationship between the
State of Alaska and Alaska Native
tribal governments, joining efforts
for the betterment of Alaska’s fami-
lies.

David Kelley with the feder-
al grantor for CIP programs, the
Administration for Children and
Families, described the Sitka Joint
Project as “national leadership” in
the field. In addition to the presen-
tation of the Alaska CINA Curricu-

Available December 15

PINNACLE PROPERTIES
Call Charlene Howe at 223-7853

lum, was the gathering of a critical
portion of the region’s child welfare
community under one roof. While
the participant list and job descrip-
tions were varied, participants com-

the a gathering.

Sitka Tribal Court Chief Judge Peter Esquiro and Dr. Delores Subia Bigfoot address

municated a commonality of mind:
improving how we take care of our
children, especially when touched
by the child protection system.

Buffalo and th

Sitka Kiksadi Clan welcomes home clan grand-daughter Professor Diane Benson
and robes her for dancing during the Conference Dinner. Also pictured are
from right to left: Louise Brady, Sitka Tribe; Diane Payne, Justice for Native
Children; Dorothy Gordon; Eunice James, Central Council of Tlingit and Haida
Indian Tribes of Alaska.
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Students joined some of the members for a group portrait.

Nearly 80 students attend Color of Justice program

The Alaska Court System and the Anchorage School District hosted the
2017 Color of Justice program Oct. 5-6, 2017. Color of Justice is a law-
related education program founded by the National Association of Women
Judges (NAWJ) designed to promote diversity in the legal profession and
judiciary by encouraging diverse youth to consider careers as lawyers and
judges.

Nearly 80 students from high schools across Anchorage participated in
two days of workshops and other activities presented by representatives
from Gonzaga University School of Law, Seattle University School of Law,
University of Washington School of Law and the University of Alaska An-
chorage Justice Center. The program is also supported by the Alaska Bar
Association, the Alaska Federation of Natives, Alaska Native Justice Cen-
ter, Council on Legal Education Opportunity, Law School Admission Coun-
cil, and the Northwest Indian Bar Association. The two-day program took
place at Bartlett High School and the Boney Courthouse in the Supreme
Court Courtroom and trial courtrooms.

Color of Justice sessions included “Mentordet: A Speed Mentoring Ex-
perience” (where students met with diverse lawyers, judges and justices,

including professors from participating law schools, and representatives
from Native Corporations), “Constitutional Cranium” (a quiz show on
Alaska constitutional knowledge), a “You be the Judge” session, and mul-
tiple mock trials. New to Color of Justice this year was a session on social
media and the law taught by a member of the court system’s access to
justice technology team.

Magistrate Judges, District Court Judges, Superior Court Judges and
two Supreme Court Justices volunteered their time as mentors for the Men-
tordet program, and as judges in the mock trials. Countless court system
and school district administrators and staff also volunteered their time to
prepare, bus and chaperone students and to create all the materials for
the program, and prepare the various venues. Attorneys from the Attorney
General’s office, the District Attorneys’ office, the Public Defender Agency,
the Office of Public Advocacy, the Alaska Bar Association’s Law-Related
Education Committee, and Anchorage Youth Court volunteered by men-
toring students and serving as their coaches during the mock trials and
Constitutional Cranium.

ALASKA BAR ASSOCIATION

AnnuaL ConvenTion

may S-11, 2018 - ANCHORAGE, AK

SPEAKERS INCLUDE:

KEYNOTE SPEAKER

SCOTT TUROW,
Writer and
Attorney

Dean Erwin Chemerinsky and Professor Laurie Levenson, U.S. Supreme

Court Opinions Update

David Mann, Winning With Words: Building the Story with Persuasive Power

Andrew Fastow, Rules Versus Principles

Dan Negroni, Bridging the Gap: Connecting Generations in the Practice of Law
Roy Ginsbhurg, Exit Strategies for Retiring Lawyers

Piper Kerman, Orange is the New Black

OPENING RECEPTION AT THE
ANCHORAGE MUSEUM, WED., MAY 9

with music [7;/ Melissa Bledsoe

Registration coming soon at www.AlaskaBar.org/2018Convention
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Mentor volunteers attending the Color of Justice program include: Back Row L-R:
Miguel Willis, Professor Christian Halliburton, Peter Boskofsky, Judge Herman Walker,
Professor Terry Price. Front row: L-R: Judge Pamela Washington, Sarah Park, Kirsten
Kinegak-Friday, Magistrate Judge Una Gandbhir, Justice Susan Carney, Judge Kari McCrea.

Color of Justice explained at
Anchorage Civics Fair

Anchorage District Court Judge Jo-Ann Chung provides an over-
view of Alaska’s Merit-Based Selection and Retention system and
information about the Color of Justice Program at the Civics Fair at
the Loussac Library in September. The Civics Fair was a component
of the Municipality of Anchorage’s Welcoming Anchorage Project.
£00.g1/8¢3GANn
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ALASKA BAR ASSOCIATION
ETHIC OPINION NO. 2017-2

Attorney’s Ability to Contact Government Official Who Is a Repre-
sented Party to Discuss Settlement or Other Policy Related to the
Litigation

ISSUE PRESENTED
Is it ever ethically permissible for an attorney in a suit against a govern-
mental body to contact a government decision-maker directly, even though
that person is a represented party in the litigation?

SHORT ANSWER

The policy behind the rule barring contact with a represented party
sometimes conflicts with the right of an individual or organization to use
counsel to petition the government, a right that is not lost merely because
litigation is ongoing. To answer the ethics question posed, the Committee
must balance these two competing interests.

In conformity with the majority of jurisdictions that have considered this
question, the Committee concludes that an attorney ethically may contact a
represented decision-maker on behalf of a client in order to discuss a matter
of government policy related to the lawsuit — such as conditions for settling
the suit — but the attorney must give reasonable advance written notice of
the substance of the intended communication to the attorney representing
the government official in the pending litigation. Further, the attorney’s com-
munication may not seek facts for use in the litigation and must be limited
to matters of government policy on which the attorney reasonably believes
the official has the authority to take or recommend action.

This conclusion conflicts with statements contained in Ethics Opinion
71-1 and with the conclusion reached in Ethics Opinion 94-1. For the reasons
discussed below, the inconsistent statements and conclusions in those earlier
opinions are disavowed and superseded by the analysis in this opinion.

STATEMENT OF FACTS

In the situation presented to the Committee, Attorney represents a
nonprofit organization that has sued the State of Alaska, alleging that the
State enacted an unconstitutional law. The caption of the suit names as
defendants the State of Alaska generally and, in her official capacity, the
Commissioner of the Department that implements the challenged law. The
State formally is represented in the litigation by the Attorney General; two
Assistant Attorneys

General entered their appearances and have been responsible for the
in-court activities related to the litigation.

Continued on page 17
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Attorney’s client prevailed in the litigation in the superior court, and At-
torney would like to contact the Commaissioner directly to attempt to persuade
her to not to appeal the superior court’s decision. Attorney believes that the
personal approach could be more effective than discussing the issue with the
Assistant AGs and asking them to relay the message to the Commissioner
as their client.

Attorney wants to know if he may contact the Commissioner directly, as
an exercise of his client’s constitutional right to petition the government, or
whether Rule of Professional Conduct 4.2 bars such direct contact absent
consent by the Commissioner’s litigation counsel.

For purposes of the analysis that follows, it does not matter if the Com-
missioner has final authority to settle the case and to choose not to appeal, or
only the authority to recommend such action to another government official,
such as the State Attorney General.

ANALYSIS
Alaska Professional Conduct Rule 4.2 states in full:

In representing a client, a lawyer shall not communicate about the sub-
ject of the representation with a party or person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is authorized to do so by law or a court order.

The commentary to this rule reiterates that the rule does not prohibit a
communication that is authorized by law. It states particularly that

“Communications authorized by law may include communications by a
lawyer on behalf of a client who is exercising a constitutional or other legal
right to communicate with the government.”

Rule 4.2 ensures that attorneys respect the choice of individuals and or-
ganizations that have chosen to be represented by counsel about a particular
matter. The communication at issue here — the proposed contact with the
Commissioner about the litigation — falls squarely within the prohibition of
the rule, unless the communication is “authorized by law,” as that term is
used in the rule and the commentary.?

The American Bar Association’s Standing Committee on Ethics and
Professional Responsibility addressed the exact issue presented here in its
Formal Opinion 97-408.2 The ABA Ethics Opinion recognizes and discusses
the competing interests, on the one hand, of protecting a party who has
chosen to be represented by counsel from being contacted directly by an op-
posing attorney and, on the other hand, of allowing a lawyer to assist a client
in exercising her constitutional right to petition the government. The ABA
Ethics Opinion concludes that the proper balance is to allow direct contact
under certain limited conditions:

Balancing the interests served by the no-contact rule against the
constitutionally-based policy favoring citizen access to government deci-
sion makers, the Committee concludes that [Model] Rule 4.2* does not
prohibit a lawyer representing a private party in a controversy with the
government from communicating directly with governmental officials
who have authority to take or recommend action in the matter, provided
the communication is solely for the purpose of addressing a policy issue,
including settling the controversy. To give effect to the purposes of Rule
4.2 even 1n this situation, however, the Committee concludes that the
lawyer must afford government counsel reasonable advance notice of an
intent to communicate, in order to afford an opportunity for the officials
to obtain advice of counsel before entertaining the communication.®

The ABA Ethics Opinion notes that government officials represented in
litigation by counsel clearly are covered by Rule 4.2’s ban on contacting a
represented party, but the ABA Ethics Committee reasoned that strict
application of a no-contact rule would frustrate an individual’s right to
petition the government through her chosen counsel.® Discussing these two
competing principles, and quoting from a New York City Bar Opinion, the
ABA Ethics Opinion observes:

[Glovernment lawyers should not be able to block all access to government
officials to the point of interfering with the right to petition for redress,
but neither should attorneys for private parties be allowed to approach
uncounselled public officials who may not know exactly what cases are
pending against them, the status of those cases, the consequences of those
cases, or the consequences their statements may have in those cases.”

At the time the ABA Ethics Opinion was drafted, the commentary to
Model Rule 4.2 stated in pertinent part: “Communications authorized by
law include, for example, the right of a party to a controversy with a govern-
ment to speak with government officials about the matter.”® This sentence is
ambiguous with respect to whether the drafters intended only to recognize
the personal right of a client to petition the government or whether instead
the drafters intended to ensure that a party could petition the government
through counsel.’ The ABA Ethics Opinion interpreted the “right of a party”
to speak to the government’s decision-maker to encompass the right of the
party tocommunicate with the government decision-maker through counsel,
“else there would be no reason to deal with the issue in the context of a rule
that applies only to lawyers.”°

Subsequent to the issuance of ABA Ethics Opinion 97-408, the commen-
tary to Model Rule 4.2 was revised to acknowledge more explicitly that a
client has a right to petition the government through counsel.' The 2002
revision deleted the sentence quoted above (which refers expressly only to
“the right of a party”), and added the following sentence: “Communications
authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate
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with the government.”!2

Asnoted earlier, the ABA Ethics Opinion imposes two conditions on a law-
yer’s right to speak to a represented government official on behalf of a client:

First, “the government official to be contacted must have authority to
take or recommend action in the controversy, and the sole purpose of the
communication must be to address a policy issue, including settling the
controversy.”'® Thus, using a communication with the government official to
seek discovery in the absence of government counsel is forbidden.

Second, the lawyer for the private party “must always give government
counsel advance notice that [he or she] intends to communicate with officials
of the agency to afford such officials an opportunity to discuss with govern-
ment counsel the advisability of entertaining the communication.”'* Under
the ABA Ethics Committee’s approach, this condition applies whether the
lawyer intends oral or written communication with the government official.'®

The ABA Ethics Opinion notes accurately that its conclusions generally
conform with a majority of then-recent ethics opinions from other bar associa-
tions.'® The Opinion observes that some jurisdictions go further and, by rule,
authorize a lawyer in litigation to communicate directly with any government
official without notice to or consent from opposing counsel, either in all situ-
ations!” or when the attorney is communicating with an official who has the
authority to redress a grievance of the attorney’s client.'®

This Committee’s research has located other recent opinions that have
taken the same general approach as the ABA Ethics Opinion, sometimes
relying on a state comment that clearly authorizes a communication with a
government official.’* The Committee has located no recent ethics opinion
that forbids communications by a lawyer in the circumstances and with the
conditions approved by the ABA Ethics Opinion. Legal scholars also have
expressed the view that a lawyer should be authorized to speak directly to a
represented government official when the purpose of the communication is
to discuss a matter of policy, such as settling a case, and there is no attempt
to obtain facts or admissions outside of the ordinary discovery process.?

This Committee is persuaded that Alaska Professional Conduct Rule 4.2
and its commentary should be interpreted in the way the ABA Ethics Com-
mittee interpreted Model Rule 4.2: to strike a balance between protecting
government officials against direct communications from opposing counsel
and protecting individuals’ rights to petition the government?!

The Committee believes that an absolute ban on direct communications
with government officials represented in litigation goes too far as a matter
of policy because it infringes on the right to petition the government through
counsel, and such a view disregards the clear language of the commentary
to Rule 4.2.

On the other hand, the Committee also believes that the cautions ex-

Continued on page 18
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pressed in ABA Ethics Opinion 97-408 and by commentators are justified.
Many government officials are inexperienced in litigation, they may not
be fully informed about the facts of the litigation, and they may not fully
understand the implications of discussing a matter directly with opposing
counsel, rather than through their own attorney. Relaxing the no-contact
rule too greatly could allow lawyers to take advantage of government officials
who are willing to talk with them.

A good balance is reached by ABA Ethics Opinion 97-408, under which
the lawyer who intends to contact a government official represented in liti-
gation first must advise opposing counsel of the substance of the intended
communication and must limit the communication to matters of policy.
The requirement of reasonable advance written notice of the intended
communication ensures that the government’s litigation attorney has the
opportunity to advise the government official about whether to schedule a
meeting or to read and respond to a letter from the opposing attorney; at the
same time, the rule ensures that a government attorney cannot block the
government official from making his or her own decision about receiving a
direct communication from opposing counsel on a matter of policy related to
the ongoing litigation. The restrictions also ensure that the non-government
attorney does not use the informal communication as a substitute for formal
discovery; gathering facts or admissions is forbidden.?

Although the Committee is persuaded by the policy and reasoning of the
middle-ground approach reflected in ABA Ethics Opinion 97-408, the Com-
mittee does not write on a clean slate in 2017. Before ABA Ethics Opinion
97-408 was issued, this Committee adopted an opinion embracing a stricter
rule. In Ethics Opinion 94-1, the Committee was asked whether it is ethically
permissible for an attorney who represents a party in litigation against a
government agency to make a presentation to the managing board of the
agency in order to set forth the client’s settlement position, without having
first received consent from the agency’s litigation attorney. The Committee
concluded that such a presentation would violate Rule 4.2.2° The Committee
was influenced by the commentary of that time, which matched the com-
mentary to Model Rule 4.2 at the time.?* Unlike the ABA Ethics Committee,
this Committee interpreted the commentary narrowly, reading it to allow
a party — but not a lawyer for a party — to petition the government during
litigation.?® However, the Committee also concluded that, if a government
official involved in litigation requested the attorney for the opposing party
to make a presentation on the matter being litigated, then the attorney
ethically could attend a meeting and speak with the official so long as the
attorney gave advance notice of the invitation to the government official’s
counsel and provided a copy of any material the attorney planned to pres-
ent to the official.?

The Committee now finds several bases for rejecting the narrow conclusion
of Ethics Opinion 94-1. First, the Committee in 1994 did not have the benefit
of the analysis in ABA Ethics Opinion 97-408, which, as discussed earlier,
authorized counsel to petition the government on behalf of a client in litiga-
tion even in the face of the then-ambiguous commentary, if two important
restrictions are observed. This Committee in 1994 allowed communications
with similar restrictions if the invitation to communicate was initiated by a
government official, but the Committee did not adopt a comparable middle
ground, such as the ABA Ethics Opinion adopted, when the attorney and
her client wished to initiate the direct communication.?”

Second, and more important, the commentary to Rule 4.2 has changed
since Ethics Opinion 94-1 was adopted. The current Alaska commentary
tracks the revised commentary to Model Rule 4.2 and now unambiguously
refers to the client’s right to petition the government through counsel.

Third, with the benefit of hindsight, the Committee finds that Ethics
Opinion 94-1 has some shortcomings that should limit its applicability. That
opinion cites Waltersv. National Association of Radiation Services* as support
for the conclusion that the right to petition the government does not include
the right to petition through counsel.? However, Walters holds only that a
federal statute violated neither the due process clause nor an individual’s
right to access the courts when it limited to $10 the fee that could be paid
to a lawyer representing a client in proceedings before an agency.?® The case
1s not persuasive precedent for restricting the right of clients in litigation to
use their counsel to petition the government to settle a case, after the clients
engaged counsel to represent them in litigation against the government.

Despite these criticisms, the Committee respects, agrees with, and reaf-
firms much thatis stated in Ethics Opinion 94-1 about the values expressed by
Rule 4.2 and the importance of abiding strictly by the Rule when an attorney
wishes to obtain information from a government official with managerial
responsibility regarding the facts at issue in pending litigation.

However, the Committee now formally disavows the conclusion of Ethics
Opinion 94-1 and substitutes the conclusion of ABA Ethics Opinion 97-408:
an attorney for a party in litigation against a governmental body may contact
a represented government official to discuss policy related to the litigation,
including whether to settle the case or to pursue an appeal, provided the
attorney first gives reasonable advance written notice of the substance of
the intended communication to the government official’s litigation counsel
and limits the communication to policy matters.

Inconsistent language in Ethics Opinion 71-1 also must be considered.
That opinion reflects this Committee’s first attempt to address the ques-
tion of which government officials are “parties” in a suit between citizens
and a governmental body. To a large extent, it is the predecessor of Ethics
Opinion 2011-2, which discusses how to determine which employees have
managerial responsibility; those conclusions in Ethics Opinion 71-1 are not
implicated by the analysis in this opinion.?' However, Ethics Opinion 71-1
also contains some very broad language about communications regarding
litigation with the government officials who are the decision-makers regard-
ing that litigation.?? That language is inconsistent with the conclusions of
this opinion, and, to that limited extent only, Ethics Opinion 71-1 also must
be disavowed and its analysis superseded by this opinion.

To answer squarely the question presented at the outset, the Committee
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concludes that, provided Attorney first gives reasonable advance written
notice of the substance of the intended communication to the Assistant At-
torney Generals who are handling the litigation, Attorney then may write
to the Commissioner personally, or call the Commissioner’s office to attempt
to make an appointment to speak in person about policy, so that Attorney
then can convey directly the reasons the client believes the State should not
appeal the adverse judgment. To be “reasonable,” the advance written notice
typically will identify the specific government official to be contacted, the
date of the proposed contact, and the substance of the intended communica-
tion, and it will be sent far enough in advance of the proposed contact that
the government attorney has the opportunity to give advice to the official on
how to respond to the contact.

The Committee notes that, in the situation presented, the person to whom
counsel wishes to speak — the Commissioner — has “managerial responsibil-
ity on behalf of the organization” and has the authority, on her own or in
conjunction with others, to take or to recommend the action that Attorney
requests for settling or concluding the case.?® Further, because the superior
court litigation has concluded, there is little risk that the communication
could be used for improper fact-finding. Thus, Attorney would be represent-
ing his client in exercising the client’s right to petition the government, and,
because the communication is “authorized by law,” the communication would
not violate Rule 4.2. Attorney must, however, restrict his communications
to policy matters — i.e., those that fairly fit within the constitutional right
to petition the government; he may not use the conversation to gather facts,
and he must abide by all other ethics rules, including the prohibition on false
and misleading statements.?

Approved by the Alaska Bar Association Ethics Committee on April 6,2017.

Adopted by the Board of Governors on September 7, 2017.

1 Alaska Professional Conduct Rule 4.2, Commentary Para. 5 (as adopted in 2009).

2 Two exceptions to the no-contact rule do not apply to the facts at issue here, though they
may apply in other circumstances.

First, Rule 4.2 allows communications concerning matters outside the pending litigation.
Paragraph 4 of the commentary to the rule gives the example that a lawyer representing a
party engaged in a suit against the government is not prohibited from contacting a nonlawyer
representative of the government on a wholly different matter. See also Ethics Opinion 2006-1
(further discussing how the no-contact rule does not apply to communications with government
officials unrelated to the matter in which the attorney represents himself or a client in a suit
where the government is a represented party). That exception does not apply here, because
Attorney wants to contact the Commissioner about the litigation in which Attorney represents
one party and the Commissioner is a representative of the opposing party.

Second, in a suit against the government, Rule 4.2 allows contacting a government em-
ployee with knowledge relevant to a lawsuit, so long as the employee is a potential witness
but not a representative of the government in that lawsuit. Paragraph 6 of the commentary
explains that, in the case of a represented organization, the rule “prohibits communications by
a lawyer concerning the matter with persons having managerial responsibility on behalf of an
organization.” Ethics Opinion 2011-2 at 1 interprets “managerial responsibility” to mean that
the person has “sufficient authority to speak on behalf of the organization and thus legally bind
the organization.” See also Ethics Opinions 71-1 and 84-1 (both discussing how to determine
which employees have managerial responsibility). The exception does not apply here, because
the Commissioner is a person with managerial responsibility on behalf of the State. That is,
the Commissioner personally has the authority to speak on behalf of the Department and to
take actions that bind the Department.

3 See American Bar Association Standing Committee on Ethics and Professional Responsibil-
ity, Formal Opinion 97-408, Communication with Government Agency Represented by Counsel
(Aug. 2, 1997) [hereinafter “ABA Ethics Opinion”].

4 Model Rule 4.2, discussed in ABA Ethics Opinion 97-408, is identical to Alaska’s Profes-
sional Conduct Rule 4.2.

5 ABA Ethics Opinion 97-408 at 2.

6 See id. at 4-5.

7 Id. at 6-7, quoting from Association of the Bar of the City of New York, Committee on
Professional Ethics Opinion 1991-4 (quotation marks and punctuation alterations omitted).

8 American Bar Association Center for Professional Responsibility, A LEGISLATIVE HISTORY:
THE DEVELOPMENT OF THE MODEL RULES oF PrROFESsIoNAL ConDUCT, 1982-2005 at 534 (2006) (em-
phasis added).

9 See ABA Ethics Opinion 97-408 at 6 n.10 (discussing the language then in the commen-
tary to Model Rule 4.2).

10 Id.

11 See A Lrcistative History: THE DEVELOPMENT OF THE MoODEL RULES oF ProFEsstoNaL Con-
pucr, 1982-2005 at 539, 541.

12 Id. at 539 (emphasis added).

13 ABA Ethics Opinion 97-408 at 7 (footnote omitted).

14 Id. at 7-8.

15 See id. at 8 (specifying that, if the lawyer intends to send a written communication, the
lawyer must give government counsel a copy of the written material at a time and in a fashion
that will afford counsel a reasonable opportunity to advise her client whether to receive the
communication from the lawyer for the other side).

16 See id. at 5 n.7; see, e.g., Association of the Bar of the City of New York, Committee on
Professional Ethics Opinion 1991-4; N.C. State Bar Ass’'n, Ethics Comm. Op. 202 (1995); Utah
State Bar, Ethics Comm. Op. 115 (1993) & Op. 115R (1994).

17  See ABA Ethics Opinion 97-408 at 5 n.8, citing the predecessor to Cal. Rule of Prof.
Conduct 2-100(C)(1) (which, like California’s current rule, provides that the general no-contact
rule does not apply to communications with a public official, board, committee, or body).

18  See id., citing District of Columbia Rule of Prof. Conduct 4.2(d).

19  See, e.g., Alabama State Bar, Formal Ethics Op. 2003-03 (Sept. 18, 2003); District of
Columbia Bar Ass’n, Ethics Op. 340 (May 2007); N.C. State Bar Ass'n, 2005 Formal Ethics Op.
5 (July 21, 2006).

20  See, e.g., RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 101A
(allowing contact with a represented government official “with respect to an issue of general
policy”); Geoffrey C. Hazard & Dana Remus Irwin, Toward a Revised 4.2 No-Contact Rule, 60
HASTINGS L.J. 797, 818-22 (2009).

21  Even without this opinion, an attorney in litigation against the government clearly
may ask the government’s litigation counsel to ask his client, the government official, for an
opportunity to meet to discuss settlement or other policy related to the litigation; ordinarily,
such a request should be conveyed to the client. An attorney must relay a specific settlement
proposal. See Alaska Professional Conduct Rules 1.2(a), 1.4(a) & (b), and accompanying com-
ments.

22 This opinion, authorizing limited contact with a representative of the opposing party
in litigation, does not authorize ex parte contact with an adjudicator, even in an administra-
tive proceeding where the same person, such as a Commissioner, is both the adjudicator and a
person with managerial responsibility for the state agency that is a party in the proceeding.

23 See Ethics Opinion 94-1 at 1.

24  That is, the Alaska commentary to Rule 4.2 in 1994 contained the sentence “Com-
munications authorized by law include, for example, the right of a party to a controversy with
a government to speak with government officials about the matter,” and not the substitute
sentence adopted in 2002:

Continued on page 19
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News FrRoM THE BAR

Board considers new oath of admission language

Alaska lawyers are required to
take an oath prior to being admit-
ted to the Bar. The oath is set out
in Bar Rule 5 and has not changed
for years. Although the current oath
reads well enough, it is clumsy and
tedious to recite. Proposals for sim-
plifying and “modernizing” the oath
have circulated for some time. The
Board of Governors has agreed that
the proposed new oath of office, an
amendment to Bar Rule 5, is sim-
pler to recite and understand and
contains the same substantive re-

quirements as the old oath. Contact
Deborah O’'Regan at the Alaska Bar
Association with any comments to
the proposed changes.

IT IS ORDERED:

Alaska Bar Rule 5, Section 3 1is
amended as follows:

Additions underscored,

deletions have strikethroughs

DRAFT

IN THE SUPREME COURT OF

THE STATE OF ALASKA
ORDER NO.

Amending Alaska Bar Rule 5 to
provide a plain English Oath.

Board drafts guidelines for
informal ethics for Bar counsel

DRAFT: Additions underscored,
deletions have strikethroughs
IN THE SUPREME COURT OF
THE STATE OF ALASKA
ORDER NO.

Adding Alaska Bar Rule 36.1
to provide for informal ethics
guidance by bar counsel.

IT IS ORDERED:

Alaska Bar Rule 36.1 is added as
follows:

Rule 36.1 Informal Ethics
Guidance By Bar Counsel

(a) Informal Guidance. At
the request of a member of the
Alaska bar, Bar Counsel or Bar
Counsel’s designee may provide
informal ethics guidance about
active or pending issues pertain-
ing to the requesting attorney’s
own conduct based on the facts
provided.

(b) Protection. Bar Counsel
shall not be compelled to testify,
via subpoena or otherwise, in any
judicial or adjudicative proceed-
ing, except on behalf of a respon-
dent in a disciplinary proceeding
of the Alaska Bar Association,
regarding any informal guidance
provided to that attorney. Except
as provided herein, Bar Counsel
shall not be subject to subpoena
or otherwise compelled to testify
as an expert witness regarding
legal ethics or the practice of law.
In a disciplinary proceeding, tes-
timony of Bar Counsel shall be
limited to the substance of any
communications by and between
Bar Counsel and the inquiring
attorney, where such communi-

Continued from page 18

cations are an issue in the pro-
ceeding.

(c) Confidentiality. All com-
munications between Bar Coun-
sel and any attorney requesting
guidance will be considered an
inquiry to secure advice regard-
ing compliance with the Rules
of Professional Conduct under
ARPC 1.6(b)(4), and shall be con-
fidential. Bar Counsel shall not
disclose the content of any such
discussion without the express
written consent of the attorney
to whom Bar Counsel provided
the guidance. No attorney shall
withhold consent if the attorney
is claiming, in the course of a dis-
ciplinary investigation or hear-
ing, that the attorney relied on
the guidance of Bar Counsel.

(d) Use of Informal Guid-
ance in Collateral Litigation.
Informal guidance of Bar Coun-
sel is advisory only. It expresses
the judgment of Bar Counsel
based on the facts provided, and
is not binding on the Court, Dis-
ciplinary Board, Board of Gover-
nors, Ethics Committee or any
judicial or administrative tribu-
nal. Except as provided herein
in connection with disciplinary
proceedings, guidance of Bar
Counsel shall not be used, ad-
mitted, introduced, argued or
cited in any litigation or before
any judicial or administrative
tribunal for the purpose of seek-
ing disqualification of a lawyer
or law firm. However it may be
used to show good faith or rea-
sonable diligence as a defense
or mitigation in any subsequent
disciplinary action involving the
same facts.

“Communications authorized by law may include communications by a lawyer on behalf of
a client who is exercising a constitutional or other legal right to communicate with the govern-
ment.” (Emphases added.) See Ethics Opinion 94-1 at 2.

25  See Ethics Opinion 94-1 at 2-5.
26  Seeid. at 6.

27  The RestaTEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 101A, cmt. b, cites Alaska’s
Ethics Opinion 94-1 as an outlier for taking the position “that the general anti-contact rule
applies to all dealings with an employee of a represented government agency.”

28 473 U.S. 305 (1985).

29  See Ethics Opinion 94-1 at 4.
30 See 473 U.S. at 320-35.

31  See Ethics Opinion 71-1 at 1-4.

32  See, e.g., id. at 3, 4 (final sentence of opinion).

33  To be very clear, this opinion does not intend to suggest that the

Commissioner is necessarily the only person with “managerial responsibility” for the State
in the hypothetical example. Attorneys must review the opinions cited in footnote 2 above to
determine for a particular case who qualifies as a representative of the governmental party

in litigation.

34  See Professional Conduct Rule 8.4(c).

Rule 5. Requirements for
Admission to the Practice of
Law.

Section 3. Upon receiving cer-
tification of the eligibility of an
applicant, any state or federal ju-
dicial officer may enter an order
admitting the applicant as an
attorney at law in all the courts
of the state and to membership
in the Alaska Bar Association.
Each applicant ordered admitted
to the practice of law shall take
the following oath before any
state or federal judicial officer:

I do swear or affirm:

I will support the Constitution of
the United States and the Con-
stitution of the State of Alaska;

I will maintain-the respect due-to
courts of justice and judicial of-
ficers;

I will always be truthful and
honorable in my practice of law;

I will not aid anyone in formulat-
ing or pursuing claims or defens-
es that are asserted in bad faith
or are unfounded in fact or law
COTIS ;1 Ot Im]m]n'tzrm any Fif e f.f[
bad-faith-or-any-defensethattdo
beli o 1o -del b
under-thelaw-of thetand;

I will-betruthful-and honorable

in—the—catuses—entrusted—to—me;
and will never seek to mislead
the a judge, a er-jury or another
attorney by false statement or

trickery by-an—artifice—or—false
statement-of fact-ortaw;

I will be candid, fair, and cour-
teous before—the to courts, and
with—other attorneys, parties,
and witnesses and-will-advance
nofact DTe] adictalto-the h“.ﬁr Ot
reputation—of a par by-ot ﬁng.gg
tm};gg t s;m require d E; doso ]H.T_
ent;

I will upheld not attack the hon-
or or reputation of any person
unless I am required to do so in
order to obtain justice for my cli-
ent. and-maintain-the-dignity-of
improve both-thetaw-and-the-ad-

Except as authorized or required
by the Rules of Professional Con-
duct, I will preserve the secrets
of my clients, and I will not en-
gage in conduct that might im-
pair my loyalty to a client;

I will uphold the honor and dig-
nity of the legal profession;

And I will strive to improve both
the law and the administration

of justice.

A certificate of admission shall
thereupon be issued to the appli-
cant by the clerk of the court.

Alaska Bar Association
Board of Governors Action Items

October 26 & 27, 2017

* Approved the results of the
July 2017 bar exam and rec-
ommended 31 people for ad-
mission; recommended the ad-
mission of five reciprocity ap-
plicants and six applicants by
UBE score transfer.

* Approved a request for special
testing accommodations for the
Feb. 2018 bar exam.

* Approved Bar Rule 43 waiv-
ers (ALSC) for R. Christopher
Knowles, Kelsey Eggert and
Katherine Chung.

* Heard a report about the reso-
lution of a bar exam appeal and
tabled further discussion until
the January meeting.

* Adopted the 2018 budget as
amended.

* Voted to accept a stipulation
for a six month suspension and
payment of $1,000 in costs.

* Voted to accept a stipulation
for a six month suspension,
payment of $1,000 in costs, and
to complete six hours of CLE
in law office management and
three hours of ethics CLE.

Voted to formalize a relation-
ship with Frampton & Opinsky
for the purpose of finding office
space options.

Approved the minutes of the
September 7, 2017 board meet-
ing.

Approved the Lawyers’ Fund
for Client Protection panel rec-
ommendation for reimburse-
ment of $2,500 in 2017L001.
Voted to give the cost award of
$2,500 to Special Bar Counsel.
Voted to adopt the Findings,
Conclusions and Recommenda-
tion of the Area Hearing Com-
mittee to recommend the rein-
statement of Henry Graper I11.
Voted to approve a law student
scholarship program as pre-
sented by the subcommittee.
Voted to publish proposed Bar
Rule 36.1 regarding Informal
Ethics Guidance by Bar Coun-
sel.

Voted to publish a proposed
amendment to Bar Rule 5, put-
ting the Attorney’s Oath in
“plain English.”
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Bar board outlines guidance for ethics queries

For many years, Bar Coun-
sel has answered inquiries from
members of the Bar who have eth-
ics questions. The practice is well
established, is constantly used by
members of the Alaska Bar, and
1s considered by many to be one
of the most valuable services pro-
vided by the Bar. Bar Counsel or
designee answers about 900 infor-
mal requests for guidance per year,
and the advice provided tends to
head off many problems that might
otherwise turn into discipline mat-
ters. Surprisingly, there is no Bar
Rule that specifically authorizes
Bar Counsel to dispense informal
ethics guidance, or that outlines
the way such guidance can be
used. The draft rule, approved for
comment by the Board of Gover-
nors at its October meeting, out-
lines the nature of the informal
guidance available from Bar Coun-
sel and makes explicit that the
guidance provided is not binding
on courts or other tribunals when
ethics 1ssues are raised in a more
formal setting. It also makes clear
that consultation with Bar Counsel
is confidential and can be used only
for limited purposes.

After the comment period the
Board of Governors will determine
whether to amend, accept, or reject
the proposed amendment to the
Bar Rules. The Supreme Court will
ultimately decide whether to adopt.
Comments or concerns should be
addressed to Deborah O’Regan,
Executive Director, Alaska Bar As-
sociation.

Additions underscored, dele-
tions have strikethroughs
DRAFT
IN THE SUPREME COURT OF
THE STATE OF ALASKA
ORDER NO.

Amending Alaska Bar Rule 5 to
provide a plain English Oath.

IT IS ORDERED:
Alaska Bar Rule 5, Section 3 is
amended as follows:

Rule 5. Requirements for
Admission to the Practice of
Law.

Section 3. Upon receiving cer-
tification of the eligibility of an
applicant, any state or federal ju-
dicial officer may enter an order
admitting the applicant as an
attorney at law in all the courts
of the state and to membership
in the Alaska Bar Association.
Each applicant ordered admitted
to the practice of law shall take
the following oath before any
state or federal judicial officer:

I do swear or affirm:

I will support the Constitution of
the United States and the Con-
stitution of the State of Alaska;

I will maintain-the respect due-to
courts of justice and judicial of-
ficers;

I will always be truthful and
honorable in my practice of law;

I will not aid anyone in formulat-
ing or pursuing claims or defens-
es that are asserted in bad faith
or are unfounded in fact or law
COTIS ;1 Ot Imf[t]n. varrany Fr]f € g.f[
bad-faith-or-any-defense-thattdo

The Alaska Bar Association is proud to offer Casemaker’s
suite of premium services at no additional cost to our

members.

Now, Alaska Bar Association members have access to not only Casemaker's broad and comprehensive
libraries which cover all 50 states and Federal level materials - but members also have access to a suite

of tools that make research faster and easier.

CaseCheck+

A negative citator system that lets you know instantly if the

case you're reading is still good law. CaseCheck+ returns
treatments instantly as you research. Link to negative
treatments and quickly review the citation history for both

state and federal cases.

Upload a brief or pleading and within 90 seconds Casemaker
will provide a report stating whether your case citations

continue to be good law.

Casemakerlic

Daily summary of appellate decisions for all state and all
federal circuits, categorized by subject. Casemaker Digest
will email or send you an RSS feed of the latest cases in your
selected jurisdictions and subject areas of interest.

To learn more about Casemaker and the tools available to
you as a Alaska Bar Association member, call Customer

Support at &

To access Casemaker from our website
go to www.alaskabar.org and click on the
Casemaker logo in the upper right hand
corner. Sign in using your member portal
username and password. If you don’t
remember your username and password
contactthe Bar officeat 272-7469 orinfo@
alaskabar.org.

_. s Casemaker

THE LEADER IN LEGAL RESEARCH"
www.casemakerlegal.com

believe st Yo-debatab]

’

I

and will never seek to mislead
the a judge, a er-jury or another
attorney by false statement or

trickery by—aﬁ—a-rt-rﬁee—ﬂr—fa-}se

I will be candid, fair, and cour-
teous before—the to courts, and
with—other attorneys, parties,
and w1tnesses aﬂd—m-l-l—ad-vaﬁee

Dear Samantha,

I live in Alaska but I am consid-
ering moving because I suffer from
seasonal affective disorder. It starts
on June 22 each year, when we begin
the slide from light into the darkness
of mid-winter. By Halloween, I am
spending more time standing in front
of the widescreen TV display at Fred
Meyers than in my own home. I have
a running tab at the You Will Think
You Are in Maui tanning salon and a
bank of happy lights in every room of
the house. Should I spend my PFD on
a flight to Fiji or double up on happy
lights?

Sadly Yours,
Eagle River Ron

Dear Ron,

The lawyers who represent this
publication insist that I not answer
your question because I am not a med-
ical professional and therefore not
qualified to “legally” dispense medi-
cal advice. They were not persuaded
by the fact that I played Doctor Who
in my high school production of Dalek
Go Home. However, I can give travel
advice. If you choose a trip over treat-
ment, I'd suggest two months in an
Arizona trailer park rather than a
four-day package trip to Fiji. They
cost about the same but the trailer
park would give you more days in the
sun.

Dear Samantha,

I am married to the hardest man
in the world to gift. Every November
I pore over online catalogues and go
mall diving to find him the perfect
present. Every Christmas morning
he slowly unwraps his gift, preserv-
ing the paper so it can be reused. This
way he insures that the morning won'’t
be a total waste. He smiles weakly as
he lifts up my present and says “Oh,
how thoughtful.” The man has no hob-
bies, hates sports, digital devices, and

I will uphold not attack the hon-
or or reputation of any person
unless I am required to do so in

order to obtain justice for my cli-
ent. and-maintain-the-dignity-of
the-professton—and-will-strive-to
improve both-thetaw-and-the-ad-

Except as authorized or required
by the Rules of Professional Con-
duct, I will preserve the secrets
of my clients, and I will not en-
gage in conduct that might im-
pair my loyalty to a client;

I will uphold the honor and dig-
nity of the legal profession;

And I will strive to improve both
the law and the administration

of justice.

A certificate of admission shall
thereupon be issued to the appli-
cant by the clerk of the court.

Samantha Slanders
Advice from the Heart

even books. Samantha, help me save
Christmas.

Signed,

Desperately Seeking Solace

Dear Desperate,

If your man has ego problems, con-
sider a Family Tree DNA kit to help
him establish kinship with someone
famous. You might also try Name a
Star After Yourself Inc. or Name a
New Bacteria Strain After Yourself
Inc. If he has even a modicum of social
conscience, consider buying him an
about-to-disappear island from a Fiji-
based NGO. The sale proceeds will
go to help victims of global warming.
If he is a stinker, give him a week’s
supply of Costco brand boxers and Tee
shirts. Cotton is the new coal.

Samantha

Dear Samantha,

Lately, I've been on a losing streak
in court. Just last week a Valdez jury
rejected my client’s claim for damages
against a Cadillac Escalade driver
who had rear-ended her while she
waited to pick up her kindergartener
from school. The defendant was swip-
ing left on the Tinder profile of a work-
ing mom when he plowed into my cli-
ent. My law partner suggests that if I
want to start winning I should replace
my old tweed sport coat with some-
thing that demands more respect.
Should I splurge?

— Hapless in Haines

Dear Hapless,

Thank you for this question. As one
who reads old copies of Men’s Health
and GQ while visiting my family prac-
titioner, I consider myself somewhat
of an expert on dressing for success. If
you are looking for sympathy from the
jury, try wearing a thrift store two-
piece in a color that shows family man
stains like baby vomit. For projecting
confidence and power, nothing beats a
Brook Brothers’ navy blue three piece.

— Samantha
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2018 Bar dues breakdown

dollars per active member at $660 dues

DiSCIPIINE.....eeeeeiereeeetetee ettt 277
AdMINISEratioN.......eevieriieerieenieerieesreereereeseeeseeseeeseesseessseennes 182
CLE et ba e s areeenes 63
[ e T =T Ve TS 36
Fee Arbitration...........coieeciieeieeiiee e e 25
BOG ... ettt sttt 21
MCLE ... oottt sttt sttt s e e st e s e enaneens 12
Lawyer Referral.........ccouiiiiiiniiiiieeeeeeeceeeceeeeeeee I
LECP ettt et 10
CaSEMAKET .....veeeeieeeiiee et te e te et et este e e ere e e tee e eae e s nseeennaes 7
Bar Rag.....cocuiiiiiieiieienteereetee ettt 7
SECLIONS ...ttt et 3
WED PagE ...ttt 2
COMMULEEES ...euveenvieeiieeiieste et estesreereesteeseesseesssesseesssesssaensnenns 2
MLK DAY ..ttt ettt sttt I
New Lawyer Travel........coccoiiiiiiinieneieeeeeeeeeeeeeeee e I
Federal Chief Magistrate Judge Deborah Smith presents a Pro 660

Bono Project certificate of appreciation to Sarah Langberg.

OZAC# 2018 Alaska Bar Association Bud
LA aska Bar Association Budget
REVENUE
AdmissionFees-Bar Exams .........cccccccvvenenencneeeenee. 72,700 Revenue
DO YOU KN OW AdmissionFees-MotionAdmit..........ccccveeeeeveeeeennnnnn. 48,000
AdmissionFees-Exam Soft .........cccceeeeevviiieivieicinnen. 9,000
SOMEONE WHO AdmissionFees-UBE ..........ccoooveeeeeeeereeeeeeeeeeeeeeeeenes 14,400
7 AdmissionFees-Rule 81s............ccoviniiiiinnnnnne. 84,500 Referral Other
N EEDS H ELP ( CLE SeMINAIS .....vvveeeeeeeeeeeeeeeeeeeeeeeeeee e 127,945 1% /_4%
Accreditation Fees...........ccoovviiiiiiiincciis 4,383 Convention -
T Lawyer Referral Fees........cccoceeiivicnienenencneniceennes 31,048 6%
If you are aware of anyone within the Alaska Bar Rag - Ads,SUbS ..........cc.coevuerrvereernrerennnns 11,419
Alaska legal community (lawyers, law Annual ConVention.........ccccocveieieeeeeeceeeeeeeeeeenes 162,914
office personnel, judges or courthouse Substantive Law SECtiONS ........c.c.eveveveveeeereeeeeeeenenen. 27,305
employees) who suffers a sudden AccountingSvec Foundation 9’456
T e e ISVE FOUNALIoN ....oooovi e ,
event, illness or injury, the Alaska Bar Membership Dues.......c..ccoceevirciinvinieiieiieene. 2,090,185
Association’s SOLACE Program can Dues Installment Fees ...........ccoeeiiiniciiininiiininienns 9,625
||ke|y assist that person is some mean- Penalties on Late Dues .......cc..ccoevvvveeeceveeeecrieeeieee. |6,350 Admissions
ingful way. Disc Fee & Cost AWards ..........ccoeeevrierininieccinieceeneen 0 8%
Labels & COPYING......ovurrerrerrerrerrerrerresrssessessessasseesenees 1,113 °
Contact the Alaska Bar Association INVeStMENt INEEreSt .........ceveveveeerereeeeeereeerereeenenenes 54,744
or one of the following coordinators Miscellaneous INCOME .......c.c.eueeeeeveeeeeeeeeeeeeeeeereeeeae 200
when you learn ofatragedyoccurringto SUBTOTAL REVENUE $2,775,286
someone in your local legal community:
Firbanks Amee Oravee simee@ | G Ty, T 57,203 Bar Dues
akwater.com Committee Travel......cooocueveeeiieieiieeeeeeeeeeeeeeeeeeee 1,000 76%
Mat-Su: Greg Parvin, gparvin@ Staff Travel ......ccocvviviiiiiicccc, 37,419
gparyinhw.com New LaWyer Travel ..oooooueeeeeeieeeeee e 3,000
CLE SEMUNAIS ..ovvveeiiiieieeeeeeee et e 92,234
Anchorage: walshlawak@ Free Ethics CoUrSe .. .o iiieeieeeeeeeeeeeeeeeeeeeeeeneeeeens 4,640
gmail.com, 269-5100 Alaska Bar Rag .........ccceevveeiririererereieinssssnssesesesesenes 33,848
Bar EXam ..ceeeeeiiiieeieeeeee et e e 48973
Through working with you and close Other Direct EXpenses.............ccccovevevreerrineerenenenn. 79,097
friends of the family,the coordinator will Annual Convention...........ccocveeeeeiieeecieeeeeeree e 159,248
help determine what would be the most Substantive Law Sections 5’709
Y i g i S o ,
Ao Tt el e el 51t @ AeR: WALk AccountingSvc Foundation .........cc.cceceeveevenncnncnnenne. 9,456 Expe nse
contributions of clothing, transporta- MLK Day .................................................................... 5,000
tion, medical community contacts and CaSEMAKEL ..o 24,384
referrals, and other possible solutions COMMILLEES....c.oceiiiieiiiiiceccece e 8,229 Casernaker
through the contacts of the Alaska Bar Internet/Web Page.........ccccoceviiiiiincnininincciecee 6,424
Association and its membership. Credit Card FEES......ooviieieeeieeeeeeeeeeeeeeeeeeee e 59,954 Pro Bono 1%
MisSCellanN@OUS ... 5,060 4%
Staff SAlaries.....uveeeeeeieeeeeeieeeeeeeeeeeee s 1,102,553
Staff Payroll Taxes......ccccoceverererieiienieneneneneeeeene 91,602 BOG /
Staff 401K Plan.......cocoovieiiiieieeieeceeeeeee e 53,788 2%
Staff INSUFrANCe ......oeeeevieiiiieeceeeeeeee e 515,810 Rl
POSLAGE/FIEIGNE ....verr e eeeererreesess oo 16,637 D'S;';;'"e
SUPPIIES. ..ttt 12,198 \ -
T T TelePhone ......coviiiiiiieeeeee e 122
Copying ...................................................................... 3,965 Administration
Have a Safe and Happy Office ReNt .....coveuiiiiiiicicicccccc, 166,246 22%
. Depreciation/Amortization............cccceceveeerereenenne. 72,140
Leased Equipment..........ccccocoviviininiininiiiin, 31,582
Equipment Maintenance.........c.ccoceeverieneeneenenneenne 56,216
Property/GLA/WC Insurance.........cccceeeeverereeeennen 32,205
W'/ Programming/Database Maint..........ccccocceverereeunnne. 31,243
Temp Support Staff/Recruitment..........cccceceeeeeeunee 11,022 . Fee
SUBTOTAL EXPENSE $2,838,206 Re;f/zra' - Arbi;;tion
(]
NET GAIN/LOSS $(62,920) Convention J
6% MCLE

1%
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Board awards
nominations sought

The Alaska Bar Association
Board of Governors is soliciting
nominations for awards to be pre-
sented at the annual convention.
Send your nomination letter to ore-
gan@alaskabar.org. The deadline is
March 23.

The Professionalism Award
recognizes an attorney who exem-
plifies the attributes of the true
professional, whose conduct is
always consistent with the high-
est standards of practice, and who
displays appropriate courtesy and

respect for clients and fellow attor- o . ' ' I~

neys. The Professionalism award
has traditionally been presented to
an attorney in the judicial district
where the convention is being held.

The Layperson  Service
Award honors a public committee
or Board member for distinguished
service to the membership of the
Alaska Bar Association.

The Robert K. Hickerson
Public Service Award recognizes
lifetime achievement for outstand-
ing dedication and service in the
State of Alaska in the provision of
pro bono legal services and/or legal
services to low income and/or indi-
gent persons.

The Judge Nora Guinn
Award is presented to an indi-
vidual Alaskan who has made an
extraordinary or sustained effort to
assist Alaska’s rural residents, es-
pecially its Native population, over-
come language and cultural barri-
ers to obtaining justice through the
legal system. See the Bar website
for the nomination form.

Robert K. Hickerson

PauL Cossman

Freelance “Contract” Lawyer

Over 30 years of trial and appellate
experience in all types of cases, from
personal injury to commercial, from
intake through appeal, for both
plaintiffs and defendants.

Available for all types of work
including:

Research/Writing
Motions

Discovery

Depositions

Trial Assistance

Case Analysis/Planning
Arbitration panels
Appeals

(907) 602-7984

paulcossman@hotmail.com

Based in Anchorage, but in-state/out-of-state travel welcome.
Resume, recommendations, and writing samples upon request.

Supreme Court disbars

attorney Bryon Collins

Alaska Bar Association

The Alaska Supreme Court on
Aug. 11, 2017, disbarred Anchorage
lawyer Bryon E. Collins for misap-
propriation, neglect, unauthorized
practice, and other misconduct.
The Court also clarified that when
a suspension or disbarment order
includes a money award against
the lawyer, the Bar Association can
enforce the order as a formal judg-
ment.

The Bar Association charged
Collins with misconduct in three
cases. In the first case, Collins rep-
resented a plaintiff under a con-
tingent fee agreement. The court
awarded the client $41,000 and
the defendant conveyed that sum
to Collins. Collins failed to deliver
the client’s share and failed to re-
spond to the Bar’s demands for an
accounting. The Bar asked the Su-
preme Court to put him on interim
suspension pending the conclusion
of formal disciplinary proceedings.
The Court granted the request.

In the second case, Collins rep-
resented a client who had a claim
under a contract. Collins failed to
take action, failed to respond to the
client’s requests for information,
failed to refund or account for un-
earned fees, and failed to respond
to the client’s grievance and the
Bar’s discovery requests.

After the Supreme Court put
Collins on interim suspension, he
continued to provide legal services
to an Anchorage business. He pre-
pared court pleadings, a settlement
offer, and other legal documents
while suspended. The business’s
records showed payments to Col-
lins for client meetings and other
legal services. He failed to respond
to the Bar’s inquiries and discovery
requests.

A disciplinary hearing com-
mittee and the Disciplinary Board
found that Collins violated Alaska
Rule of Professional Conduct 1.15
(forbidding misappropriation and
failure to account for client funds),
ARPC 8.4(b) (forbidding criminal
conduct that adversely reflects on
a lawyer’s honesty, trustworthiness
and fitness to practice), and ARPC
8.4(c) (forbidding conduct involving
dishonesty, fraud, deceit, or misrep-
resentation). The hearing commit-
tee and Board also found violations
of ARPC 1.3 and 1.4 (forbidding
neglect and failure to communicate
with a client). Finally, the commit-
tee and Board found that Collins vi-
olated ARPCs 3.4(c) and 5.5(a) and
Alaska Bar Rule 15(a)(6) (forbidding
the practice of law while suspended
under a Supreme Court order).

The client in the first case made
a claim with the Bar Association
Lawyers’ Fund for Client Protec-
tion. The client protection fund can
reimburse clients for losses caused
by a lawyer’s dishonesty. Here, the
client stated a claim for the share of
the court award that Collins owed
him—$30,000. The Board of Gov-
ernors approved the claim. Under
the Bar Rules, the Bar is entitled to
recover that sum from Collins. The
Bar asked the Supreme Court to
clarify that a money award against
a lawyer disciplined by the Court is
an enforceable final judgment that
need not be reduced to a separate
trial court judgment before the Bar
can execute on it. The Court’s order
disbarring Collins specified that
when a discipline order includes fi-
nancial obligations the Court will
issue a separate formal money judg-
ment that can be enforced by the
Bar.

Disciplinary board publicly
reprimands Phillip P. Weidner

The Disciplinary Board of the
Alaska Bar Association ordered
that attorney Phillip P. Weidner be
publicly reprimanded by order dat-
ed Sept. 8, 2017.

The Board determined that Mr.
Weidner violated ARPC 3.3(a)(1) by
knowingly failing to take reason-
able and timely action to correct
a false statement of material fact
that he had made to the Superior
Court, after he came to know that
his statement was false. The Board
also determined that Mr. Weidner
violated ARPC 3.3(a)(3) by know-
ingly failing to take reasonable and
timely remedial measures regard-
ing the affidavit of his client, Debo-
rah Ivy, which contained materially
false statements, that Mr. Weidner
had filed in court.

Ms. Ivy, an attorney who has
now been disbarred, knowingly
and intentionally testified falsely
under oath in the affidavit by un-
truthfully accusing her brother, Dr.
David D. Kyzer, an opposing party
in litigation, of having sexually as-
saulted her in open court prior to
a court hearing. At one point, Mr.
Weidner contacted the District At-
torney and asked about having Dr.

Kyzer criminally prosecuted for sex-
ual assault. The courtroom security
camera captured the events in the
courtroom on video, and the video
was then viewed by and provided to
Mzr. Weidner. The video proved that
Ms. Ivy’s claims were, in the words
of the Alaska Supreme Court, “pa-
tently false.”

Although Mr. Weidner spoke to
Ms. Ivy about the affidavit after he
received the video tape, and told her
that “others” were claiming that her
affidavit was less than accurate, he
never properly remonstrated with
Ivy or took corrective action regard-
ing his earlier statement to the
court or Ivy’s false affidavit. Specifi-
cally, Mr. Weidner did not confront
Ivy with the falsity of her affidavit,
seek her cooperation in correcting or
withdrawing the false affidavit, or
inform her that his duty of candor
required him to take reasonable and
timely remedial action regarding his
statement and the affidavit. After
Mr. Weidner viewed the videotape,
he failed to take remedial action to
withdraw, correct, or acquiesce in
the striking of the affidavit pursu-
ant to a motion that Dr. Kyzer had
filed.
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Attorney for domestic violence cases wins pro bono award

By Siraj Ahmed Sindhu

Anchorage attorney and former
Alaska Bar Vice President Allison
Mendel received the 2017 Attorney
General’s Award for Pro Bono Ser-
vice Oct. 4, from Deputy Attorney
General Ed Sniffen. This award is
given every October to recognize a
member of the bar who has excelled
at providing volunteer services to
survivors of domestic violence and
sexual assault.

Since 2000, Mendel has worked
on 13 volunteer cases through the
Alaska Legal Services Corporation
(ALSC) and the Alaska Network
on Domestic Violence and Sexual
Assault (ANDVSA); her firm has
worked on a total of 45 cases in that
time. Mendel has been doing volun-
teer work with survivors of domes-
tic violence and sexual assault for
about three decades, and has long
been a stellar promoter of LGBT
rights. She was formerly co-chair
of the National Lesbian and Gay
Law Association (now the Nation-
al LGBT Bar Association), spear-
headed the campaign against the
Defense of Marriage Amendment
(DOMA) in Alaska, and was part of
the legal team that gave same-sex
couples the right to marry in the
state.

Attorney General Jahna Lin-
demuth praised Mendel’s work in
helping survivors. “Allison Mendel’s
long history of public service, both as
an attorney for Alaska Legal Servic-
es and while in private practice, re-
flects her belief that Alaskans have
a responsibility to work together to
address challenges that domestic

violence presents in our communi-
ties, and her understanding of the
role attorneys can play in address-
ing those challenges,” said Attorney
General Lindemuth. “We know that
providing legal services to victims
of domestic violence and sexual as-
sault is the most effective means of
ending violence in their lives. Vol-
unteers like Allison Mendel play a
critical role in helping survivors es-
cape the cycle of violence, and I com-
mend her on her service.”

Mendel recently sat for an inter-
view about her career as an attor-
ney and LGBT rights promoter, her
volunteer work, and the importance
of legal support for survivors of do-
mestic violence.

SAS: How did you get involved
with pro bono work on domestic vio-
lence?

AM: I worked for Alaska Le-
gal Services for a few years before
I started my own practice in 1987.
Family law and domestic violence
cases were much of my job at Alas-
ka Legal Services, so taking on
volunteer cases was a natural con-
tinuation of that work. Also, some
personal friends of mine worked at
ANDVSA, and they roped me into it.

SAS: Do you have any especially
memorable cases?

AM: One memorable case in-
volved a member of a small Russian
community in Alaska. Because of
the language barrier, the case re-
quired interpreters. This was dur-
ing the early days of telephonic
interpretation. It took a long time
to address that client’s problems,
not only because of the language
barrier and technical challenges,

but also because the
whole community and
family were resis-
tant. It was difficult
for her to ask for and
get help, even when it
was available.

SAS: What do you
find fulfilling about
pro bono work with
domestic violence vic-
tims?

AM: Victims are
helped greatly by having legal rep-
resentation. Whether they are edu-
cated about protective orders makes
a huge difference in terms of their
experience with the legal system. As
you know, the civil domestic rela-
tions legal system doesn’t serve the
poor. It is an inaccessible and inef-
ficient system. Getting a lawyer is
prohibitively expensive, and most
people don’t know their options and
rights. Offering free legal help can
be a huge service to those who can’t
afford a lawyer. At the same time,
pro bono work isn’t the only answer.
Primary prevention is. You wouldn’t
address highway safety by getting
volunteers to arrest speeders, but
that logic is the primary way we've
addressed domestic violence.

SAS: So would you say that a
cultural shift in the way we perceive
domestic violence is necessary?

AM: Absolutely. Pro bono work
is a drop in the bucket. It can’t
help everyone. There aren’t nearly
enough pro bono hours to support
everyone who needs legal represen-
tation. But within the legal profes-
sion, too, change is necessary. Some
attorneys don’t take domestic vio-

Allison Mendel

lence seriously as a le-
gal issue. Some think
domestic violence cli-
ents don’t take their
cases seriously be-
cause they drop their
cases halfway or don’t
show up for hearings.
But those issues are
 related to the special
| difficulties of being a
victim of DV.

SAS: What would
you say to another attorney think-
ing about doing domestic violence
pro bono work?

AM: T would say go for it. The
ANDVSA can set you up with men-
tor attorneys, so not knowing what
you're doing is not an excuse. There
are people there to help you find
your way. And your presence will
completely change the experience of
the client. Having a lawyer show up
in court changes the dynamic of the
courtroom and is extremely valu-
able for the client. And it’s very sat-
isfying for the attorney. I would also
say: be prepared for dealing with the
difficulties of the work. Don’t blame
the client or yourself.

Anyone interested in donat-
ing legal help to domestic violence
survivors, please contact Christine
Pate at the Alaska Network on Do-
mestic Violence and Sexual Assault,
907-747-2673, cpate@andvsa.org
or Laura Goss at the Alaska Legal
Services Corporation, 907-272-9431,
Igoss@alsc-law.org.

The past four winners of the Pro
Bono Award (most recent first) are:
Jon Katcher, Danielle Ryman, Allen
Bailey and John Hoag.

Room for nursing mothers available in Nesbett Courthouse

From the Alaska Court
System

A lactation room is now available
for nursing mothers in the Nesbett
Courthouse in Anchorage. The des-
ignated room is in the secure area
on the third floor of the courthouse.
The room is equipped with a com-
fortable chair, several electrical out-
lets, donated artwork , a donated
refrigerator and a sink. The room is
available for court system employ-
ees as well as jurors, attorneys and
others participating in court pro-
ceedings. While there i1s no reserva-
tion required to use the room, there
is an “in use” sign on the door.

Anchorage Superior Court Judge
Dani Crosby and Third Judicial
District Area Court Administrator
Carol McAllen worked together to
create the lactation room after they
heard of jurors, attorneys and em-
ployees struggling to find private,
safe, comfortable and convenient
spaces to pump.

Judge Crosby said she is proud
that the Alaska Court System was

A sign on the door marks the new court-
house lactation room.

able to offer the space for nursing
mothers: “Judges and court staff
created the room so that women in-
volved in the justice system whether
they are judges, court staff, jurors, or
attorneys, can more easily balance
work, civic, and family obligations.
We heard stories of women having
to pump in cramped bathroom stalls
in the courthouses or in their cars in
the cold weather, and we knew we
could do better. Creating the lacta-
tion room was a team effort by many
staff in the court system who saw a
need and created a workable solu-
tion at little cost.”

The spoken word vanishes; the writt
Check out "Making the Rec
‘www.alaskashorthandrep:

Sponsored by the =
ALASKA SHORTHAND REPORTERS A.

Furnishings help accommodate visiting mothers.

SPACE AVAILABLE

As a result of recent personnel moves, Delaney Wiles has four offices
available for appropriate office-sharing arrangement. Use of Conference
Room included. Possible cost-sharing arrangement with Receptionist,

Office Manager and Bookkeeping services also available.
1007 West Third Avenue, Suite 400
has an excellent location and view. Price negotiable.
Contact Jennifer Ginzinger if interested.
(907) 279-3581 or jeg(a)delaneywiles.com.
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U.S. Attorney for the District of Alaska sworn in

From the U.S, Attorney
General’s office

Bryan Schroder has taken the
oath of office to become the United
States Attorney for the District of
Alaska. Schroder was nominated
by President Donald Trump on July
21, 2017, and confirmed by the U.S.
Senate on Nov. 9, 2017. He took the
oath of office from Chief U.S. District
Judge Timothy M. Burgess Nov. 23,
2017.

“I'm honored to have been select-
ed as U.S. Attorney for the District
of Alaska,” Schroder said. “Every
day, the staff of the U.S. Attorney’s
Office works diligently to protect the
people of this state, and the resourc-
es of the United States. I am proud

to have been their colleague for the
past 12 years, and am excited to
continue working with them as we
move forward. I also look forward to
continuing the essential working re-
lationships with our federal, state,
and local law enforcement partners.
Finally, I want to thank my family
and friends. I would not be here to-
day without their support.”

As U.S. Attorney, Mr. Schro-
der is the top-ranking federal law
enforcement official in the State of
Alaska. He oversees a staff of 49 em-
ployees, including 24 attorneys and
25 non-attorney support personnel.
The office 1s responsible for prose-
cuting federal crimes in the district,
including crimes related to terror-
ism, public corruption, child exploi-

* Have a strategy for not drinking at parties
* If you do drink, call a cab
* If you're feeling lost or depressed, reach out

We take calls over the /ta/idays; Yyou are not alone!

We will

tation, firearms and narcotics. The
office also defends the United States
in civil cases and collects debts owed
to the United States.

Schroder is also one of the nine
U.S. Attorneys recently selected by
Attorney General Jeff Sessions as a
member of the Attorney General’s
Advisory Committee (AGAC). AGAC
represents the U.S. Attorneys and
provides advice and counsel to the
Attorney General on matters of
policy, procedure and management
impacting the Offices of the U.S. At-

Chief U.S. Judge Timothy M. Burgess adminsters the oath of office to Bryan Schroder.

Attorney for the District of Alaska,
and previously served as the First
Assistant U.S. Attorney and Chief
of the Criminal Division. He has
served in the U.S. Attorney’s Of-
fice for more than 12 years, pros-
ecuting a variety of cases including
violent crimes, drug distribution,
gun crimes, fraud, tax evasion, en-
vironmental crimes, and fisheries
and wildlife offenses. Schroder is
a retired captain in the U.S. Coast
Guard, having served for 24 years.
He graduated from the U.S. Coast

* Provide advice and support;
* Discuss treatment options, if appropriate; and
* Protect the confidentiality of your communications.

Guard Academy in 1981 and the
University of Washington School of
Law in 1991.

torneys.
Prior to becoming U.S. Attorney,
Schroder served as the Acting U.S.

The State of Alaska’s

In fact, you need not even identify yourself when you call.

Contact any member of the Lawyers Assistance Committee
for confidential, one-on-one help with any substance use or
abuse problem. We will not identify the caller, or the person

about whom the caller has concerns, to anyone else.

Anchorage

Gayle Brown
306-3527

Michaela Kelley
Canterbury
276-8185

Shannon Eddy
360-7801

Serena Green
777-7258

Megyn A. Greider
269-5540

David S. Houston
278-1015

Mike Lindeman
760-831-8291

Suzanne Lombardi
770-6600

Michael Stephan
McLaughlin
793-2200

R. Collin Middleton
222-0506

Jennifer Owens
271-6518

John E. Reese
345-0625

Joan Wilson
269-3039

Palmer

Brooke Alowa
269-5100

Fairbanks

Greggory M. Olson
451-5970

Valerie Therrien
388-0272

Juneau

Yvette Soutiere
465-8237

Kenai

Liz Leduc
283-3129

Arizona

Jeffrey A. Gould
520-808-4435

Legislative Branch
is recruiting a
Victims’ Rights Advocate
for the Office of Victims’ Rights.

The Advocate’s primary responsibility is to perform all tasks
that direct, manage and support victims and their rights in
accordance with its statutory duties (AS 24.65.100). The
position is located in Anchorage and is compensated on the
State of Alaska Exempt salary schedule at a range 26 step A
($8,305.00 per month). The successful candidate will need to
be licensed to practice law in the State of Alaska, at least 2|
years of age, have significant experience in criminal law, and
must have been actively practicing law sometime within the
last three years. In addition the successful candidate MUST be
a resident of the State of Alaska for the last three consecutive
years (since March [, 2015).

Applications must be submitted through the

Workplace Alaska recruitment system
no later than 5 p.m. Tuesday, February 20, 2018.
For more information regarding this recruitment visit
Workplace Alaska at:
https://www.governmentjobs.com/careers/alaska

(&S@S\STANCECOM/ . g
sf‘*(g )””@« Lawyers' Assistance Committee

Alaska Bar Association

4 )
5 517 155001

The Alaska State Legislature does not discriminate on the basis
of race, color, national origin, sex, age, religion, or disability.
Persons with disabilities who require special accommodations
please contact the Legislative Affairs Personnel Office at 907
465-3854. Please allow sufficient notice for the Agency to
accommodate your needs prior to the closing date.
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Law practice is a business, too, so show me the money

By Nelson Page

The practice of law is as much a
business as a profession. We expect
to get paid for the work that we do.
But even this aspect of law practice
is regulated by ethical rules and
restrictions. This article discusses
how to bill your clients and collect
your fees while staying within ethi-
cal boundaries.

The Written Fee Agreement.
Alaska Rule of Professional Conduct
1.5(b) requires a written agreement
for any engagement that is likely
to exceed $1,000 or involves a con-
tingent fee. The scope of the repre-
sentation and the manner in which
costs and fees will be calculated
must be set out. If the lawyer does
not have malpractice insurance the
client needs to be informed. In a
litigation case the agreement must
spell out that the client may be lia-
ble for the opposing party’s fees and
costs if the case is lost. This is the
bare minimum for any written fee
agreement. Nothing else is required
by the rule, but it is good practice
to lay out in the fee agreement any
number of other provisions that de-
fine the scope of your rights and re-
sponsibilities.

A fee agree-

tainer i1s a payment that
is made to reserve the
lawyer’s time for a speci-
fied period. A retainer is
considered earned at the
time the lawyer agrees
to be “on call” and can be
deposited immediately in
the lawyer’s business ac-
count.?

All other things be-
ing equal, a “set fee” or
“flat fee” is earned when
the work has been performed.? Ac-
cordingly, flat fees should be ini-
tially deposited in the trust account
unless a different agreement is
reached with the client.* However,
there are certain circumstances
where a flat fee can be considered
earned upon receipt. These are set
out in Ethics Opinion 2012-2. If you
take a flat fee, these issues need to
be discussed with the client. For ex-
ample, some clients with recurring
litigation needs have suggested fee
arrangements where the lawyer
takes on a number of cases for the
same flat fee. The fee remains the
same regardless of how much or
how little work is performed. This
arrangement is permissible if all
parties agree. It is important to note
that the duty of diligence and com-
petence remains

ment is a contract
between the law-
yer and the cli-
ent, and should be
treated as such.
A good fee agree-
ment will describe
in some detail
the nature and
type of costs that
will be charged.
It will discuss what happens to the
client’s materials at the end of the
engagement. How will advances
be handled and when will they be
earned? How often will the client be
billed and when are payments delin-
quent? What happens if additional
funds are required from the client,
and what happens if the additional
funds are not paid? Will interest
be charged on any unpaid balance,
and how will the charges be calcu-
lated? What method of communi-
cation with the client will be used
and how frequently will reports be
made on the progress of the work?
All of these and more can be cov-
ered in the fee agreement. Doing so
will avoid misunderstandings both
during and after the engagement.
Matters as basic as defining who
the client is may be appropriately
included in a fee agreement, and
may be necessary in cases where,
for example, more than one family
member 1s involved in the case, or
more than one plaintiff or defendant
is being represented jointly.

Types of Fee Arrangements:
The traditional ways of measuring
the value of legal services include
the hourly rate, a set fee, a contin-
gent fee, or a retainer. Fees and
costs paid in advance are not earned
until the work has actually been
done. This means that the advance
must be placed in a trust account:
it is the client’s money until the fee
has been earned.! An advance is
different from a retainer. The for-
mer is money to secure payment,
and typically is paid out to the law-
yer as the work is performed. A re-

A lawyer can agree to be
paid in something other
than cash. This can include
payment in shares of stock,
transfer of assets such as
real estate, or payment in
goods or services.

unchanged. The
lawyer has the
same ethical du-
ties to the cli-
ent  regardless
whether the case
is profitable or a
financial disas-
ter.?

A lawyer can
agree to be paid
in something other than cash. This
can include payment in shares of
stock, transfer of assets such as
real estate, or payment in goods
or services. If the lawyer decides
to accept goods, services, or other
non-traditional means of payment
other ethics provisions may come
into play. Payment in the form of
real property, for example, might be
considered entering into a business
arrangement with the client and be
subject to the provisions of ARPC
1.8(a). The parties will also have to
come to a reasonable agreement on
how the value of the nontraditional
payment is to be calculated.

Since all fees must be “reason-
able” it is fundamentally misleading
and unethical to suggest that a fee
is “nonrefundable.”® This is a clear
and hard rule. It surprises me to see
lawyers still asserting that they do
not have to return a fee that hasn’t
otherwise been earned. I have also
seen several instances in which the
lawyer calls an advance payment a
“retainer,” or “minimum fee” which
is then paid immediately to the law-
yer, bypassing the lawyer’s trust
account. The theory appears to be
that accepting the client’s case has
immediately limited the lawyer’s
ability to do other work. Although
this is a legitimate consideration
when deciding whether a fee is rea-
sonable,” T would encourage lawyers
not to be too aggressive about using
this argument to immediately pock-
et their fee. Under this theory every
engagement could be considered
a “retainer agreement” since, by
definition, doing work for one client
has an impact on how much time

Nelson Page

the lawyer has available
to give to other clients.
A true “retainer” is pay-
ment made to secure the
lawyer’s availability over
a specified period of time,
whether or not the law-
yer's services are actu-
ally used.® If there is any
question, put the money
in trust: The cost of try-
ing to be clever about
this is likely to be high.

What is a “Reasonable Fee?
There 1s an infinite number of
circumstances that may bear on
whether a fee is reasonable. A list
of factors to be considered is set out
in ARPC 1.5. But there are several
scenarios that come up on a regu-

for costs and fees.!?

AS 34.35.430 gives an attorney
a lien to secure payment. The lien
applies to, among other things,
the client’s papers in possession
of the attorney. Notwithstanding
this statute, withholding the cli-
ent’s file until payment is made is
almost always a very bad idea. The
lawyer’s interest in getting paid is
subordinate to the rights of the cli-
ent.? The Supreme Court has made
it clear that threats of economic du-
ress may not be used to prevent a
client from exercising the right to
terminate the attorney-client rela-
tionship.!* All ethics considerations
aside, withholding a client’s file for
nonpayment is a very good way to
get sued for malpractice.

Instead, the attorney has the

lar basis. First, option of sug-
ARPC 1.16(d) gesting fee ar-
specifies that  Lawyers have limited op- bitration under
“upon  termina-  tjons if the client doesn’t pay. the  provisions
tion of represen- None of the options are very of Bar Rule 34.
tation” the law- However, the

good.

yer must refund
any advance pay-
ment that has not been earned or
incurred. The client is in control of
whether to continue to employ the
lawyer. Thus, if the client fires the
lawyer for any reason this provision
applies. It is unethical to attempt to
apply a “penalty” or additional fee
when the lawyer gets fired. It is also
unethical to charge a premium for
exceptional results unless this has
been agreed to in advance. If, for
example, a lawsuit is dismissed im-
mediately the defense lawyer who is
working on an hourly basis does not
get to enhance the fee. Conversely,
the contingent-fee lawyer who gets
an unexpected large settlement
early on in the case may have to ex-
plain why a large fee for almost no
work 1s “reasonable,” especially if
the risk of losing was relatively low.

Method of Payment: Interest
on an unpaid balance is allowed,
but only if this is spelled out in the
fee agreement. Any interest must
be reasonable and comply with ap-
plicable law.® An attorney can ac-
cept payment by credit card if the
client agrees. All terms and condi-
tions of credit card use must be ex-
plained and agreed to by the client.
Care must be taken to ensure that
the client’s confidences are not en-
dangered by the use of a credit card.
The concern here is that descrip-
tions of the nature and purpose for a
charge may reveal to the credit card
company and others too much about
what work is being done. Periodic
charges against the credit card to
pay an undisputed unpaid balance
over time are permitted but only if
the client agrees.’ It is also permis-
sible to charge a “processing fee,” or
to pass on such fees or surcharges
from the credit card company so
long as the charge is reasonable and
the client consents after full disclo-
sure.!!

Collecting the Unpaid Fee:
Lawyers have limited options if the
client doesn’t pay. None of the op-
tions are very good. The unpaid law-
yer can generally withdraw, but all
of the requirements of ARPC 1.16
must be met, which means the law-
yer must take all reasonable steps
to protect the client’s interests and
must return all unearned advances

choice to use fee

arbitration is the
client’s. If the client does not agree
the lawyer’s only recourse is gener-
ally to file a collection suit. This is
another very good way to get sued
for malpractice.

Lawyers can ethically refer an
unpaid fee to a collection agency.'
However, they may not report the
client to a credit bureau.® The col-
lection agency pursues the claim
for fees based on the legal rights of
the lawyer, and subject to all the
legal defenses the client may have.
But reporting the client to a credit
bureau does nothing to actually
collect an unpaid fee. All it does
1s impair the client’s credit status,
and may involve an unauthorized
disclosure of a client confidence.
For similar reasons it is unethical
to record an attorney’s lien under
AS 34.35.430 against a client’s real
property.'” Most of us are not in the
profession for the money. But we
can’t continue to practice without
it. Paying attention to the money
details is both good business and
good ethics.

Conclusion: “If you wrote
something for which someone sent
you a cheque, if you cashed the
cheque and it didn’t bounce, and if
you then paid the light bill with the
money, I consider you talented.”
— Stephen King

Nelson Page is the Bar counsel
at the Alaska Bar Association, for-
merly of Burr, Pease and Kurtz and
former Alaska Bar president.

! Alaska Ethics Opinion 2012-2

21d.

31d.

41d.

> See Alaska Rule of Professional Con-
duct 1.2; (Duty to act diligently on behalf of
client).

6 Alaska Ethics Opinion 2009-1 (modify-
ing Alaska Ethics Opinion 87-1)

“See ARPC 1.5(a)

8 See Alaska Ethics Opinion 2012-2

? Alaska Ethics Opinion 79-1; Alaska
Ethics Opinion 85-5

10 Alaska Ethics Opinion 85-5

1t Alaska Ethics Opinion 2014-1

12 Alaska Ethics Opinion 2012-2

13 Alaska Ethics
ion 95-6; Alaska  Ethics
2003-3

14 Miller v. Paul, 615 P.2d 615 (Alaska
1980) Alaska Ethics Opinion 83-2.

15 See Alaska Ethics Opinion 2000-3

16 Alaska Ethics Opinion 86-3.

17 Alaska Ethics Opinion 2012-1
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Tips to control your doctor and hospital bills

By Cliff Groh

You have a good chance to hold
down your medical bills through
preparation, research, negotiation,
and keeping a good attitude. Let’s
walk through some recommenda-
tions by category.

As you go through this advice, re-
member that you need to help your-
self first by taking care of yourself.
As one Alaska physician observed,
the most cost-effective way to inter-
act with the health care system is
not to need it.

Choosing where you get your
medical care

Before you choose your primary
care provider (physician, nurse prac-
titioner, or physician’s assistant),
imaging facility or specialists, you
should make sure that you choose
within your insurance-preferred
provider network if possible. If you
are being referred for testing or con-
sultation, you can make sure that
you ask your referring provider to
choose among your in-network pro-
viders one that the primary care
provider thinks would provide high-
quality care.

If you need blood work, your
clinic can manage the most common
blood tests. Specialty blood work can
be done at local medical laboratory
testing facilities. Shop around, as
there are wide variations in price.

Get the “right level of care.” If
you have a life-threatening emer-
gency, you should go to the emer-
gency room. If you do not, go to a
walk-1n clinic or urgent care facility
if you can’t get to your regular pri-
mary care provider. Several groups
of primary care providers in An-
chorage have clinics operating after
regular business hours, and many
are in network with insurance pro-
viders. In most instances, the most
expensive place that you can receive
care is in the ER.

At the clinic, primary care pro-
vider’s office, or the emergency
room

Come prepared to describe your
complaint in detail to the doctor,
nurse, nurse practitioner or physi-
cian’s assistant. If your problem
has been evaluated before, know
what tests have been done—and it
1s even better to keep records. This
allows the provider to have the best
information and avoids the problem

Forensic
Document
/ Examiner

+ Qualifiedasanexpertwitness
in State & Federal Courts.

« 25 years experience.

+ Trained (andretired from), the
Eugene Police Department.

+ Certified by the American
Board of Forensic Document
Examiners.

« Fully equipped laboratory.

James A. Green
Eugene, OR
888-485-0832

www.documentexaminer.info

of providers ordering up a
bunch of tests to determine
what you could have told
them.

Ask questions. Listen
carefully to the answers.
Take notes. (You could
also audio record the dis-
cussion on a smartphone.)
If you don’t know what is
happening, you can’t make
an informed decision.

If you think you need help, get
a trusted and tough-minded rela-
tive or friend to assist you as your
patient advocate. This person can
be your second set of eyes and ears,
although if you can you should be
speaking more than the patient ad-
vocate. Unless there is a language
barrier, health care providers prefer
that you describe your symptom in
your own words.

Sample questions include: Why
is this procedure being ordered?
Why do you think I need this test
that you recommend? What about
this medication that you want to
prescribe? What are the alterna-
tives? Steel yourself with these

truths: Medical providers ex-

pect questions, and you have the
right to say “No.” And never as-

sume that all the medical personnel
have all the relevant information.
If you have an insurer, get pre-ap-
proval from that insurer for proce-
dures.

It is OK to ask a provider “How
will the results of this test change
the way that my condition is man-
aged?” Sometimes providers reflex-
ively order tests. Making sure that
tests are truly necessary based on
evidence-based guidelines will re-
duce your overall costs. Make sure
as well that the tests are performed
at facilities that are in your net-
work.

Medications

Make sure that you ask about
“generics” and medications that
are offered at relatively low prices
on your insurance “formulary” (an
official list giving details of medi-
cines that may be prescribed). This
information is readily available on
many physicians’ electronic medi-
cal record systems. You can also
check your insurer’s formulary to
find what drugs in the same class
are preferred. Check the $4.00 med-
ication lists offered by most chain
pharmacies and big box stores be-
fore filling prescriptions.

There are two free applications

(https://www.blinkhealth.com/ and

https://www.goodrx.com/) which can
be downloaded for a comparison of

medication charges at local phar-
macies.

If you get admitted to the
hospital

If you are going to be admitted to
the hospital, get your health insurer
to pre-approve that admission.

As Dr. Elisabeth Rosenthal notes
in her book “An American Sickness,”
you should be clear on the status of
your stay. Ask whether you are on
“observation status” or are instead
being admitted into the hospital,
because the answer might well
have a big impact on your finances.
Although they are still in hospital
beds, patients on observation sta-
tus will be considered outpatients
and be on the hook for outpatient
co-payments (the dollar amount
associated with a type of care) and
deductibles (the amount that you

Cliff Groh

pay out of pocket before
your insurance starts to
pay), which are generally
far higher than those for
an inpatient stay. (And
unless you get a terrific
justification of why you
need a private room,
turn down that honor
unless you want to risk a
much higher bill.)

Ask for an estimate
of how many days you will spend
in the hospital (but be prepared to
get the answer “You will be in the
hospital for only as long as it takes
for me to discharge you safely”). If
you are worried about your ability
to pay, ask to speak to one of the
hospital’s financial counselors.

At least one of the documents you
will be asked to sign upon admission
to the hospital will cover your will-
ingness to accept financial respon-
sibility for charges not covered by
your insurer. Dr. Rosenthal recom-
mends that before you sign such a
document, you write in “as long as
the providers are in my insurance
network” (that is, under contact
with your insurance provider). Dr.
Rosenthal also passes on the advice
that you insert on every chart you
see the words “Consent is limited to
in-network care only and excludes
out-of-network care.” Dr. Rosenthal
suggests that such an annotation
will at the very least give you a ba-
sis for contesting charges later.

Identify and document every
person who appears at your bed-
side, and identify and document ev-
ery test, procedure, and medication
you are given. (Make your requests
for this information with a smile, as
this will reduce the defensiveness
that might otherwise arise.) Get a
patient advocate to do this if you
are unable. Try to take your own
home medications at the hospital if
you can. Refuse unnecessary equip-
ment. Talk to the doctors, nurses
and aides who come into your room,;
key times include the morning
(when doctors usually make their
rounds) and during nursing shift
changes.

After you are discharged from
the hospital

Review the billing statements
from all sources. Get itemized bills
so that you check the costs of each
medication, lab test and procedure.
Keep track of any claims and pay-
outs by insurers. Be prepared to dis-
pute charges, and do so on a timely
basis. Keep careful notes document-
ing the date, time, person contact-
ed and content of communication.
Work to decipher the codes on the
bills. Don’t be afraid to call to figure
out what a bill and a code mean. “It
is your right as a patient and health
consumer to know what you are
paying for,” as health care specialist
attorney David J. Holt told Mikey
Box of time.com. Ask for discounts
and write-offs, and you might find
that an in-person visit to the office
of the provider might yield the best
results. Work hard to avoid taking
out a loan to pay your medical bills,
whether that loan comes from the fi-
nancial institution or from your pro-
vider. If necessary, go higher up the
chain of command for an answer or
a justification of the charge. Finally,
be prepared to complain to state or
federal regulatory agencies if you
can’t get relief otherwise.

If you have been told you need a
big-ticket procedure

Non-emergency surgeries per-
formed in Alaska are both costly
and some of the biggest reasons our
state’s health care costs are higher
than those of any other state. This
is particularly true for procedures
done by specialist practitioners such
as orthopedic surgeons, cardiac sur-
geons and neurosurgeons.

Be skeptical if you are told that
you need something new, fancy and
expensive. The most cutting-edge
procedure or technology is not nec-
essarily the best course for you, and
a doctor’s high fees are no guaran-
tee of quality. For example, if your
knee or shoulder is hurting, that
pain might go away if you started
swimming and/or had some physi-
cal therapy, and you might not need
that MRI test or surgery that a sur-
geon advised. Don’t pressure doc-
tors to give you the most high-dollar
or invasive treatment you have ever
heard of, and don’t let them pres-
sure you either. A second opinion is
critical, particularly if the first spe-
cialist you see recommends an ex-
pensive procedure or treatment. As
one hospital executive says, don’t be
a victim.

It is often helpful to ask your
primary care provider “If your mom
was going to have this surgery done,
where would you send her?”

If you do decide you need big-tick-
et surgery, research your options.
Websites such as www.fairhealth-
consumer.org can give estimates of
what various procedures should cost
in locations around the country, and
they can give you the CPT code as
well for the procedure. In general, it
is better to go on the Internet after
you have a diagnosis as opposed to
trying to diagnose your problem on
the Internet yourself.

The next step is to negotiate. Be
assertive. Get price comparisons,
either in the office or by telephon-
ing. Announce that you are investi-
gating several providers for options
and that you seek the most favor-
able prices. More than one Alaska
doctor has expressed amazement
that patients appear afraid to ques-
tion doctors about recommended
work and request discounts the way
that those patients would if the rec-
ommendations came from an auto-
mobile dealership or an auto body
shop. As another Alaska doctor
said, “Providers know that health
care costs in this state are high and
most/many are willing to help you
determine the most cost-effective
and safe options if you just ask.”

A representative from Angie’s
List told time.com that a prospec-
tive patient should get the quote in
writing with a signature, name and
title along with the price quoted. Ad-
ditionally, that observer — Cheryl
Reed — recommended that “When
getting prices, be sure you cover all
fees associated with your procedure,
rather than just the surgical costs—
e.g. anesthesiologist, radiologist,
laboratory costs, etc.”

One tip: Be wary of a surgeon
whose office puts you on the surgi-
cal schedule as soon as you call the
office for an appointment.

If you decide that your best op-
tion is for a surgery outside of
Alaska, be aware that you might
have difficulty securing follow-up
care from an Alaska surgeon upon

Continued on page 27
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There’s more to photographic perception than meets the eye

Continued from page 1

tive roughly equivalent to about a
50mm to 85mm lens on a full-frame
35mm camera, the standard refer-
ence. A magnification equivalent to
28 mm or shorter has a wide angle
effect emphasizing the foreground,
making nearby objects seem rela-
tively larger than they would oth-
erwise appear, while a magnifica-
tion equivalent to 100mm or longer
tends to have a telephoto effect that
emphasizes the background, mak-
ing the background appear larger
than would be perceived by the un-
aided eye.

The brain tends to correct for
physically differing color balance
and brightness of atypical situa-

Tips to control your
doctor, hospital bills

Continued from page 26

your return to the state. One Alaska
physician recommends that anyone
considering going outside the state
for surgery to remain at that loca-
tion long enough to be reasonably
certain that complications have not
arisen.

Before you need the medical
care

The easiest advice is both the
most boring and the most impor-
tant. A high percentage of your life-
time medical costs is likely to be de-
termined by your nutrition and your
lifestyle, so start by taking care of
yourself before you are told to strip
down and get in a gown. Eat healthy
food, exercise regularly, quit smok-
ing, limit your alcohol intake and
establish visits with a primary care
provider. Know important facts like
your blood pressure. Make a list of
the medications you take and keep
it in your wallet or purse or on your
smartphone. Know who your prima-
ry care provider is and what special-
ists you see. And to help your fam-
ily, you should go to the next level
and prepare an advance health care
directive/living will to lay down your
wishes for your care when you can’t
do the speaking yourself. Share that
directive with your family and your
medical care providers — and you
could also suggest to relatives that
they also prepare such a document
for themselves.

Cliff Groh prepared this docu-
ment following conversations with
more than a dozen Alaska medical
providers and others knowledgeable
about the provision of health care
in Alaska. Particular thanks go to
Theresa Philbrick, RN; the book An
American Sickness: How Healthcare
Became Big Business and How You
Can Take it Back by Elisabeth Rosen-
thal, and the article by Mikey Box
entitled “7 Smart Ways to Negotiate
Your Medical Bills.” The above is not
intended as legal advice, even though
Groh is a lawyer as well as a writer
and the Chair of Alaska Common
Ground. Alaska Common Ground is
holding a series of events on Alaska’s
high health care costs that runs from
November 2017 through January
2018, and details can be found at

www.akcommonground.org on the
Internet.

tions while digital sen-
sors, when not used with
auto white balance, show
actual physical color dif-
ferences all too well. As
a result, the human eye/
brain combination 1is
more susceptible to per-
ceiving physically false
colors and to overcorrect-
ing unbalanced light-
ing to appear normally
lighted. For example, an
indoor area lighted by older flores-
cent lamps appears generally white
to the human eye yet would be re-
corded by a camera, accurately so,
as having a strong greenish color
cast.

Similarly, the eye tends to scan
the entire visual field up to 30 times
per second and combines those im-
ages Into a composite image with
apparently greater depth of sharp
focus than is optically possible with
a single image. The focus-bracket-
ing/multiple image compositing fea-
ture of high-end modern cameras,
such as the Olympus E-M1 Mark
II, are only now catching up. A good
online resource that illustrates the
physical differences between how
and what the human eye sees and
physical reality can be found at goo.
gl/ZHZees.

Copy short URL

This is a short article that visu-
ally illustrates several important

Joe Kashi

differences and how the
brain combines multiple
images to produce a com-
posite mental image.

The principal differ-
ences between how an
eye/brain and a lens/cam-
era perceive a scene are:

° Color balance and
false color

° Perspective and
magnification
° Dynamic range (dif-

ference between darkest area
and brightest area where de-
tail 1s perceived)
e Exposure and brightness
e Sharpness, detail, and depth
of sharp focus
e Pattern completion (Gestalt)
Our brains tend to complete per-
ceived patterns, even when part is
out of the frame and “missing.” Ge-
stalt perception psychology provides
classic, repeatable examples of the
brain “filling in” something that we
believe should be there but is miss-
ing from the image.
How does our brain organize its
perception of visual imagery?
e Apparent grouping of similar
things
e Tendency toward visual “sim-
plicity”
e Apparent Proximity
e Apparent smooth continuity of
straight and curved lines
e Visual closure of incomplete

Call for nominations for the
2018 Jay Rabinowitz Public

Service Award

ANDY
HARRINGTON
2009 Recipient

JUDGE SEABORN |.
BUCKALEW, JR.
2008 Recipient

The Board of Trustees of the Alaska Bar Foundation is accepting
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Nominations for the award are presently
being solicited. Nominations forms are
available from the Alaska Bar Association,
840 K Street, Suite 100,

P. O. Box 100279, Anchorage, AK 99510

or at www.alaskabar.org.

Completed nominations must be
returned to the office of the
Alaska Bar Association by March |, 2018.
The award will be presented at the
2018 Annual Convention of the
Alaska Bar Association.

BRUCE BOTELHO
2007 Recipient

nominations for the 2018 Award. A nominee should be an
individual whose life work has demonstrated a commitment to
public service in the State of Alaska. The Award is funded through
generous gifts from family, friends and the public in honor of

the late Alaska Supreme Court Justice Jay Rabinowitz.

A |
JAMES E.

SENIOR JUDGE
ELAINE TORGERSON
ANDREWS 2016 Recipient

2017 Recipient

oF
KATIE HURLEY
2013 Recipient

LANIE FLEISCHER
2006 Recipient

TREVOR STORRS
2012 Recipient

JUDGE THOMAS B.
STEWART
2005 Recipient

shapes like spheres and rect-
angles

e Apparent commonalities

A useful introduction to gener-
ally accepted Gestalt Psychology
principles of eye-brain visual per-
ceptual issues can be found at: goo.
gl/xpibzE.

Soldotna attorney Joe Kashi
received his BS and MS degrees
from MIT in 1973 and his JD from
Georgetown law school in 1976.
Since 1990, he has written and pre-
sented extensively throughout the
US and Canada on a variety of top-
ics pertaining to legal technology
and served on the steering commit-
tees responsible for the ABA’s an-
nual TechShow and Canada’s Pa-
cific Legal Technology Conference.
While at MIT, he “casually” studied
photography with famed American
fine art photographer Minor White.
Since 2007, he has exhibited his pho-
tography widely in a variety of state-
wide juried exhibits and university
gallery solo exhibits.
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JANET McCABE
2014 Recipient

SENIOR JUDGE
MICHAEL I. JEFFERY
2015 Recipient

JUDGE MARY E.
GREENE
2011 Recipient

BARBARA . HOOD
2010 Recipient

ART PETERSON
2004 Recipient

MARK REGAN
2003 Recipient
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'I' R I AL OPENING STATEMENT
SEMINAR

Gerry Spence, founder of the Trial Lawyer's College

says, "If we are to be successful in presenting our case,

we must not only discover its story; we must become

good storytellers. Every trial, every argument for
justice, is a story."”

Join us for a very special "Constellation Regional”
held at the Alyeska Resort near Anchorage, Alaska.
Limited to 30 students with a 5:1 student to faculty
ratio, this seminar includes a full day of psychodrama
and a day and a half of trial skill work. No lectures --
you'll be up and on your feet working to perfect your
Opening Statement for the entire weekend.

“My involvement in TLC is the most
important professional development in my
career. My only regret is not having become

involved sooner.” . ‘
- Trial Lawyer's College Attendee
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